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PREFACE   TO   NINTH   EDITION. 


The  fact  that  the  eighth  edition  has  gone  out 
of  print  in  a  little  over  three  years  is  very  satis- 
factory evidence  of  the  continued  popularity  of 
this  book.  In  preparing  this  edition,  I  have 
very  carefully  revised  the  entire  work,  and  have 
added  a  number  of  new  cases,  and  eliminated 
some  of  the  older  ones.  All  new  legislation 
bearing  on  the  subjects  dealt  with  has  received 
attention.  I  have  done  my  utmost  not  to  in- 
crease the  size  of  the  book,  and  as  a  result  it  is 
only  very  slightly  larger.  I  have  in  this  edition 
made  a  special  feature  of  placing  a  number  of 
particularly  useful  cases  in  the  margin,  a  course 
which  I  think  will  tend  to  assist  students.  As 
before,  I  tender  my  thanks  for  various  sugges- 
tions, and  for  assistance  with  the  proofs,  to  my 
friend  and  colleague,  Mr.  Charles  Thwaites.  I 
must  not  forget  also  to  again  thank  many 
students  for  friendly  criticisms  and  suggestions, 
made  whilst  I  have  been  going  through  the 
book  with  them. 

j:  l 

2  2  Chancery  Lane,  W.C, 
Jvly  190 1. 
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PREFACE   TO   FIRST   EDITION. 


Th^  chief  object  of  the  present  work  is  to  sup- 
ply the  student  with  a  book  upon  the  subject 
of  Common  Law  (or,  in  other  words,  of  the  law 
as  usually  administered  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  of 
the  High  Court  of  Justice),  which,  while  being 
elementary  and  readable  on  the  one  hand,  yet 
also  goes  sufficiently  into  the  subject  to  prepare 
the  student  for  examination  upon  it.  The 
present  work  is  indeed  written  mainly  with  a 
view  to  the  Examinations  of  the  Incorporated 
Law  Society,  for  which  the  author  has  had  con- 
siderable experience  in  reading  with  students  ; 
but  at  the  same  time  he  trusts  it  may  be  found 
useful  to  those  who  are  adopting  the  other 
branch  of  the  profession.  The  author  does  not 
consider  that  any  apology  is  necessary  for  pre- 
senting this  work,  it  being  new  in  its  design, 
as  offering  to  the  student  a  comparatively  short 
volume  combining  the  plain  and  popular  divi- 
sions of  "  Contracts  "  and  **  Torts,"  and  keeping 
as  much  as  possible  from  all  matters  of  practice, 
and  from  Criminal  Law,  and  also  from  all 
matters   of  an   exceptional    nature    and    likely 


vil 


Digitized  by 


Google 


Vlll  PREFACE  TO  THE  FIRST   EDITION. 

neither  to  be  useful  in  examination,  nor  in 
practice.  In  addition  to  the  two  main  divisions 
the  author  has  added  another,  in  which  the 
subjects  of  **  Damages "  and  "  Evidence "  are 
discussed,  as  no  work  on  the  "  Common  Law  " 
could  be  complete  without. 

Besides  his  chief  object,  the  author  has  also 
had  another  in  view,  viz.,  to  produce  a  book 
which  may — if  not  always  in  itself,  yet,  at  any 
rate,  by  aid  of  the  extensive  references  to  either 
text-books  or  cases — form  a  work  useful  to  the 
practitioner.  In  many  cases  it  may — from  its 
very  size — be  useful  for  this  purpose  only  as  an 
index :  and  remembering  this,  the  author  has 
considered  that  in  many  places  references  to 
larger  text-books  would  be  preferable  to  cases, 
and  has  acted  accordingly ;  and  here  he  would 
acknowledge-  the  obligations  he  is  under  to  the 
learned  authors  and  editors  of  the  various  works 
he  has  in  the  following  pages  referred  to. 

With  these  few  words  the  author  sends  his 
work  forth  to  speak  for  itself,  and  be  judged  on 
its  merits,  assuring  his  readers  that  no  pains 
have  been  spaied  on  his  part  to  ensure  accu- 
racy, and  trusting  that  his  labours  may  meet 
with  approbation. 


J.  I. 


22  Chancery  Lane,  W.(J., 
August   1876. 
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PRINCIPLES  OF  THE  COMMON  LAW. 


INTEODUCTION. 

The  origin  of  the  Common  Law  of  England — though  The  origin  of 
it  cannot  be  now  certainly  and  surely  found,  being  *|^»«  ^^^^^^'^ 
lost  in  antiquity — may  probably  be  set  down  to  the 
customs  and  usages  in  the  first  instance  of  the  early 
Britons,  afterwards  amended  and  added  to  by  those  of 
the  Bomans  and  other  nations  who  spread  themselves 
over  the  country.  The  early  Common  Law  was  of  a 
narrow  and  limited  kind,  increased  according  to  men's 
necessities,  until,  in  the  present  highly  artificial  state 
in  which  we  live,  it  has  assumed  such  wide  dimensions 
as  to  make  it  difficult  to  believe  in  its  early  foundations. 
The  term  "  Common  Law  "  would  seem,  according  to 
Blackstone  (a),  to  have  originated  in  contradistinction 
to  other  laws,  or  more  reasonably  as  a  law  common  and 
general  to  the  whole  realm ;  and,  used  in  a  wide  and 
large  sense,  comprehends  now  not  only  the  general 
law  of  the  realm,  but  also  that  contained  in  Acts  of 
Parliament ;  and  it  may  be  divided  as  of  two  kinds,  viz. : 
( I )  The  lex  non  scripta,  or  unwritten  law ;  and  (2)  the 
lex  scripta,  or  written  law.  With  regard  to  the  former 
division,  in  the  very  ancient  times,  in  consequence  of 
the  utter  ignorance  of  the  mass  of  the  people,  the 
laws  could  not  be  reduced  into  writing,  but  were 
to   a   certain  extent   transmitted    from    age    to    age 


(a)  I  Bl.  Com.  67. 
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by  word  of  montb.  But  this  is  not  all  that  is  incladed 
in  the  lex  non  scripta — which  term  is  indeed  used  in 
contradistinction  to  the  statute  law,  which  forms  the 
actual  lex  scripta — for  the  monuments  and  records  of 
our  legal  customs  are  now  contained  in  the  books  of 
the  reports  of  tbe  decisions  of  different  judges  from 
time  to  time,  •  and  in  the  treatises  of  the  different 
writers,  commencing  at  periods  of  high  antiquity,  and 
continued  until  the  present  time  (6).  With  regard  to 
the  latter  division,  viz.,  the  lex  scripta,  this  comprises 
the  statute  law  of  the  realm.  In  the  earlier  times  but 
little  attention  was  given  to  the  laws,  and  indeed,  from 
the  essentially  warlike  nature  of  the  people,  improve- 
ments therein  were  not  the  greatest  requirement ;  but 
gradually,  as  civilization  advanced,  the  lex  non  scripta 
was  found  insufficient,  and  also  sometimes  contrary 
to  the  benefit  of  the  community,  and  the  direct  inter- 
vention of  the  legislature  was  required  to  amend,  alter, 
and  vary,  or  in  some  cases  to  simply  declare,  the  law 
when  doubts  had  arisen  on  it  As  civilization  has 
progressed,  and  age  after  age  has  become  more  and 
more  artificial,  so  the  statute  law  has  increased,  as  is  evi- 
denced by  the  multitude  of  Acts  of  Parliament  neces- 
sary to  be  referred  to  by  the  student  of  our  laws. 

As  to  the  It  might  be  interesting,  and  perhaps  useful,  to  here 

of  roode.**  enter  into  a  consideration  of  the  relative  advantages 
and  disadvantages  of  a  code  of  laws,  but  such  a  dis- 
cussion would  be  beyond  the  scope  of  a  work  like  the 
present,  and  the  subject  must  be  dismissed  with  a  few 
remarks.  True,  there  is  in  our  present  system  of  laws 
the  disadvantage  that  it  involves,  to  master  it,  deep 
and  intricate  study,  and  it  requires  to  be  traced  back 
to  the  earliest  times  to  understand  various  results; 
but,  on  the  other  hand,  though  a  cede  would  do  away 
with  this  necessity  of  historical  research,  yet  it  would 
present  law   in  a   much    more  inflexible    state    than 


{b)  I  Bl.  Com.  6. 
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now;  and  as  no  code  conld  be  perfect,  it  is  to  be 
feared  that  doubts  of  construction,  and  other  diflScnIties, 
would  arise ;  and  perhaps,  therefore,  to  leaye  things  on 
their  present  foundation  would  be  well  (e). 

The  term  "  common  law  "  has  also  been  used  in  con-  Common  l»w 
tradistinction  to  equity  jurisprudence,  which  is  of  later  ^ished^from 
growth,  and  comprehends  matters  of  natural  justice  ^i^^'y* 
^being  other  than  matters  of  mere  conscience),  for 
which  courts  of  law  give  no  relief,  or  no  proper  relief. 
Probably  this  distinction  between  common  law  and 
equity  must  to  some  extent  always  practically  exist, 
for  although  the  Judicature  Acts  of  1873  and  1875, 
to  a  certain  extent,  fuse  law  and  equity,  and  though 
bIso  the  rules  of  equity  are  to  govern  where  they  have 
clashed  with  the  rules  of  law  (as  will  be  frequently 
noticed  in  the  course  of  the  following  pages),  yet  as 
.certain  matters  were  formerly  strictly  the  subject  of 
oognizance  in  the  Common  Law  Courts,  and  others  in 
the  Court  of  Chancery,  so  the  like  matters  respect* 
tively  are  commenced  and  carried  on  in  the  analogous 
-divisions  of  the  present  High  Court  of  Justice. 

It  is  important  to  have  a  clear  and  correct  idea  of  Of  the  nature 
the  nature  of  a  person's  rights  which  will  entitle  him  right'whSSi* 
to  maintain  an  action  for   their  infringement.     The  J.*^  to*^^*i?n. 
two  main  divisions  of  the  present  work  are  Contracts  tain  an  action, 
and  Torts.     In  the  case  of  the  infringement  of  any 
person's  legal  rights,  i,e,  if  a  valid  contract  be  broken, 
-or  a  tortious  act  committed,  the  other  party  to  the  con- 
tract, or  the  person  against  whom  the  tort  was  com- 
jnitted,  has  a  right  of  action  in  respect  of  such  breach 
of  contract  or  tortious  act ;  and  even  though  he  suffers 
no  substantial  damage,  yet  he  nevertheless  has  his  right 


(e)  A  first  attempt  at  codification  of  one  branch  of  the  law  was  made 
by  the  Bills  of  Exchange  Act,  1882  (4$  &  4^  Vict.  c.  61).  See  also  the 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  the  Sale  of  Goods  Act, 
1893  (56  k  57  Vict.  c.  71),  and  the  Merchant  Shipping  Act,  1894  (57 
A  58  Vict.  c.  60),  which  are  the  most  recent  efifurts  in  this  direction. 
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Iif\}uria  titve 
damno. 


Ashby  y. 
White. 


of  action.  The  role  apon  this  point,  is,  that  Injuria  sine 
damno  will  entitle  a  person  to  maintain  an  action,  which, 
plainly  expressed,  means  that  when  a  person  has  suf- 
fered v:hat  in  the  eyes  of  the  law  is  looked  upon  as  a 
legal  injury  (d\  he  must  have  a  corresponding  right  of 
action,  even  though  he  has  suffered  no  harm.  This  is 
illustrated  by  the  well-known  case  of  Ashby  v.  White  (e), 
which  was  an  action  against  a  returning  officer  for 
maliciously  refusing  to  receiye  the  plaintiff's  vote  on 
an  election  of  burgesses  to  serve  in  Parliament,  and 
it  was  held  that  the  defendant  having  so  maliciously 
refused  to  receive  the  plaintiff's  vote,  although  the 
members  for  whom  he  wished  to  vote  were  actually 
elected,  and  therefore  he  suffered  no  damage,  yet  he 
had  a  good  right  of  action,  for  he  had  a  legal  right  to 
vote,  and  that  right  had  been  infringed. 


Damnum  tine 
iT\juria. 


Chasemore  v, 
Richards. 


On  the  other  hand,  there  are  many  cases  in  which 
a  person,  although  he  suffers  damage  by  the  act  of 
another,  yet  has  no  right  of  action,  because  there  has 
been  no  infrifigement  of  what  the  law  looks  upon  as  a 
legal  right,  and  this  is  expressed  by  the  maxim,  that 
Damnum  sine  injuria  will  not  suffice  to  enable  a  person 
to  maintain  an  action.  Thus,  in  an  action  of  seduction, 
unless  loss  of  service  is  proved  by  the  plaintiff,  the  action 
cannot  be  maintained,  for  though  the  plaintiff  may  have 
suffered  damage  without  the  loss  of  service,  yet  he  has 
not  sustained  what  in  the  eyes  of  the  law  is  looked 
upon  as  an  injury.  The  best  instance,  however,  on  this 
point  is  perhaps  found  in  the  principle  that  a  person 
may  deal  with  the  soil  of  his  own  land  as  he  thinks 
fit,  so  that  if  he  digs  down  and  thus  deprives  his  neigh- 
bour of  water  that  would  otherwise  percolate  through 

(<£)  The  italicised  words  must  be  particularly  observed,  because  there 
are  manj  wrongful  acts,  i.e.  acts  not  merely  morally  wrung  and  inde- 
fensible, but  even  contra  legem,  which  give  no  right  of  action  unless 
productive  of  actual  damage,  such  as  the  breach  of  a  public  duty,  mere 
negligence,  fraud,  ordinary  cases  of  slander.  In  such  cases  it  is  some- 
times said  that  injuria  and  damnum  must  combine  in  order  to  constitute 
a  right  enforceable  by  action  (Broom's  Coms.  90). 

{e)  I  8.  L.  C.  231  ;  Lord  Raymond,  938. 
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the  land,  yet  although  this  operates  to  the  great  detri- 
ment of  such  neighbour,  it  does  not  constitute  the 
invasion  of  a  legal  right,  and  will  not  form  any  founda- 
tion for  an  action  (/).  And  if  a  subsidence  be  caused 
by  the  withdrawal  of  such  underground  water,  the  same 
rule  holds  good — it  is  merely  Damnum  sine  injuria  (g). 
A  further  illustration  of  the  rule  we  are  considering  is 
supplied  by  the  decision  of  the  House  of  Lords  in  the 
well-known  case  of  Allen  v.  Flood  (h).  There  a  ship-  AiUn  v. 
building  firm  employed  the  plaintififs  and  other  workmen  ^  ' 
by  the  day,  and  the  plaintiffs  haying  incurred  the  dis- 
pleasure of  a  trade's  union  society,  the  defendant,  who 
was  an  officer  of  the  society,  saw  the  firm  and  stated, 
that  if  the  plaintiffs  were  not  dismissed,  their  other 
workmen  would  be  called  out  by  the  society.  The 
shipbuilding  firm,  feeliug  that  they  would  be  placed  in 
an  awkward  position  if  this  threat  were  carried  out, 
yielded  to  the  pressure  and  dismissed  the  plaintiffs,  and 
refused  to  employ  them  again.  The  plaintiffs  sued 
the  defendant  for  damages.  It  was  held  that  there 
was  no  cause  of  action,  and  that  what  had  happened 
was  entirely  damnum  sine  injuiixi  (i). 

However,  notwithstanding  the  rules  that  injuria  sine  Jiyuria  and 
damno  will  give  a  cause  of  action,  but  that  damnum  us^Uyfound 
sine  injuria  will  not,  in  the  words  of  Mr.  Broom,  in  co™Wned. 
his  *  Commentaries  on  the  Common  Law,'  **  In  the  vast 
majority  of  cases  which  are  brought  into  courts  of 
justice,  both  damnum  and  injuria  combine  in  support 
of  the  claim  put  forth,  the  object  of  the  plaintiff  usually 


(/)  Aeton  V.  BlundeU^  12  M.  &  W.  324  ;  Ckaaemore  v.  Richardt, 
7  H.  L.  0.  349.  This  last  case  should  be  carefully  distinguished  from 
that  of  Ballard  v.  Tomlimon,  29  Ch.  D.  115  ;  54  L.  J.  Gh.  454 ;  and 
see  pottf  Part  II.  chap.  2.  See  also  hereon  Bradford  CorporcUion  v. 
PicJcle$  (1895),  A.  O.  587  ;  64  L.  J.  Ch.  759  ;  73  L.  T.  353. 

{g)  PopfleweU  v.  Hodgkimon,  L.  R.  4  Ex.  248. 

{h)  (1898),  A.  C.  I ;  67  L.  J.  Q.  B.  119 ;  77  L.  T.  717.  See  also 
Booti  V.  Orundy,  82  L.  T.  769 ;  48  W.  R.  638. 

(t)  See  also  and  compare  Lyom  ▼.  WUkins  (1899),  I  Gh.  255  ;  68 
L,  J.  Gh.  146;  79  L.  T.  709;  and  Ckarnock  v.  CouH  (1899),  2  Gh. 
3S ;  68  L.  J.  Ch.  550  ;  80  L.  T.  564. 
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Wilkinson  v. 
Dovmton. 


being  to  recover  by  his  action  substantial  damages  "  (k). 
When  both  injuria  and  damnum  are  combined,  then, 
as  a  general  rale,  there  is  always  a  good  cause  of  action, 
except  indeed  where  there  is  some  special  reason  to 
the  contrary,  e.g.  some  matter  of  public  policy.  The 
case  of  Wilkinson  y.  Dovmton  {I)  furnishes  a  novel 
instance  of  both  injuria  and  damnum.  It  was  there 
held  that  a  false  statement  made  wilfully,  the  direct 
and  natural  effect  of  which  is  to  cause  a  mental  shock 
resulting  in  the  illness  of  the  person  to  whom  it 
is  made,  is  an  infringement  of  the  right  to  personal 
safety,  and  actionable.  It  is  injuria,  although  no 
malicious  purpose  to  cause  the  harm,  nor  motive  of  spite, 
be  imputed, and  the  damnum — illness  from  mental  shock 
— is  not  too  remote  to  be  in  law  regarded  as  a  conse- 
quence for  which  the  speaker  is  answerable. 


Actio 
pertoncUis 
VMi-itur 
oum  pertand. 


Chamberlain 
r.  Williamson, 


Although  a  person  may  have  suflFered  an  injury  in 
the  eyes  of  the  law,  whether  combined  with  actual 
damage  or  not,  there  are  many  cases  in  which,  if 
he  dies  before  he  has  enforced  his  rights,  the  injury 
dies  with  him,  the  common  law  maxim  being  Actio 
personalis  morilur  cum  jpersond.  And  so  also,  on  the 
same  principle,  there  are  many  cases  in  which  a  person 
having  injured  another  dies,  aud  there  is  an  end  of  the 
remedy  that  the  injured  party  would  otherwise  have 
had  (m).  Taken  generally,  the  maxim  applies  to  actions 
ex  delicto,  but  not  to  actions  ex  contractu,  though  as  to 
the  latter  we  must  usually  except  actions  of  breach  of 
promise  of  marriage,  for  it  has  been  decided  that  an 
action  will  not  lie  by  personal  representatives  for  breach 
of  promise  to  marry  the  deceased  unless  direct  damage 
to  the  deceased's  personal  estate  can  be  shewn  (n) ; 
nor  can  such   an   action   be   maintained  against  the 

{k)  Broom's  Coras.  io8 ;  and  lee  generally  upon  the  subject  discussed 
above,  Broom 'h  Corns.  71-106. 

{1}  (1897).  2  Q.  B.  57  ;  66  L.  J.  Q.  B.  493 ;  76  L.  T.  493- 

(m)  See  Phillips  v,  Homfray,  24  Ch.  D.  439  ;  52  L.  J.  Ch.  833  ;  32 
W.  R.  6. 

(n)  Chamberlain  v.  Williamson,  2  M.  &  S.  408. 
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personal  representatives  of  a  deceased  person  except  Finiap  v. 
under  similar  circumstances  (o).  The  true  distinction  ^**"^- 
as  to  the  cases  in  which  the  maxim  does  and  does  not 
apply,  appears  strictly  to  be  not  merely  between  actions 
ex  contractu  and  actions  ex  delicto^  but  between  rights 
affecting  persons,  and  rights  affecting  property.  In 
subsequent  pages  the  exceptions  that  have  been  in- 
troduced to  the  maxim,  Actio  personalis  moritur  cum 
persond,  are  duly  referred  to  (p). 

Having,  therefore,  in  these  few  remarks,  endeavoured 
to  introduce  the  student  to  the  subject  of  common  law, 
and  the  nature  of  the  legal  right  in  respect  of  which  a 
person  has  a  remedy,  let  us  proceed  to  our  first  chief 
subject,  viz.,  that  of  contracts. 

(o)  PMajf  V.  Chimey,  20  Q.  B.  D.  494 ;  57  L.  J.  Q.  B.  247 ;  58 
L.  T.  664. 

(/>)  See  jNMt,  Part  II.  chaps.  I,  3,  6. 
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CHAPTER  I. 

OF  THE  DIFFERENT  KINDS  OF  CONTRACTS,  THEIR  BREACH, 
AND   THE   RULES   FOR   THEIR    CONSTRUCTION. 

A  CONTRACT  may  be  defined  as  some  obligation  of  a  legal 
nature— -either  by  matter  of  record,  deed,  writing,  or 
word  of  mouth — to  do,  or  refrain  from  doing,  some  act. 
Contracts  are  usually  divided  as  of  three  kinds,  viz. : — 

1.  CoTvtracts  of  recordy  i.e.  obligations  proceeding 
from  some  Court  of  record,  such  as  judgments,  recog- 
nizances, and  cognovits. 

2.  SpecioMieSy  i,e.  contracts  in  writing,  sealed  and 
delivered. 

3.  Simple  contracts t  i.e.  those  not  included  in  the 
foregoing,  and  which  may  be  either  by  writing  not 
under  seal,  or  by  mere  word  of  mouth. 

Contracts  may  also  be  divided  as  to  their  nature 
into— 

1.  Edcpress  contracts^  t.e.  those  the  effect  of  which  is 
openly  expressed  by  the  parties ;  and 

2.  Implied  contracts^  i.e.  those  which  are  dictated  by 
the  law ;  as,  for  instance,  if  a  person  goes  into  a  shop 
and  orders  goods,  his  contract  to  pay  their  proper  value 
is  implied. 

Executed  and        Again,  contracts  are  divided,  with  reference  to  the 
tnurtjs.**^'^^  ^^^  *i™®  of  their  performance,  into — 

1 .  Executed  contracts,  and 

2.  Executory  contracts. 

Having,  therefore,  three  different  divisions  of  con- 


Express  and 

Implied 

contracts. 
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tracts,  let  ob  proceed  to  consider  each  of  them  sepa- 
rately ;  and  as  to  the  first  division,  the  most  important  ContnoU  of 
kind  of  contracts,  technically  speaking,  are  contracts  HohnioiSiT'  ^ 
of  record,  they  proceeding  from  some  Court  of  record,  f^Jll^JJnt 
but  in  a  practical  sense  they  may  be  set  down  as  the 
least  important,  for,  with  the  exception  of  judgments, 
they  are  not  of  constant  occurrence,  and  even  judg- 
ments, considered  in  the  light  of  contracts  simply,  are 
not  entitled  to  much  discussion,  although,  considered 
in  other  ways,  they  are  of  great  importance  (a).  As 
we  have  given  as  instances  of  contracts  of  record,  judg- 
ments, recognizances,  and  cognovits,  it  will  be  well  at 
the  outset  to  have  a  clear  understanding  of  each,  and 
then  consider  the  peculiarities  of  contracts  of  record 
generally,  but  yet  mainly  with  reference  to  judgments, 
as  being  the  most  important  kind  of  contracts  of  record 
that  occur. 

A  judgment  may  be  defined  as  the  sentence  of  Definition  of  a 
the  law  pronounced  by  the  Court  upon  the  matter  ap-  ^^  ^*° ' 
pearing  from  the  previous  proceedings  in  the  suit.  It 
is  obtained  by  issuing  a  writ  of  summons,  on  which 
the  defendant  either  makes  default,  whereby  judgment 
is  awarded  in  consequence  of  such  default,  or  the  case 
is  tried  and  ultimately  judgment  awarded. 

A  recognizance  is  an  acknowledgment  upon  record  Definition  of  a 
of  a  former  debt,  and  he  who  so  acknowledges  such  debt  '^*^^***"°®- 
to  be  due  is  termed  the  recognizor,  and  he  to  whom, 
or  for  whose  benefit,  he  makes  such  acknowledgment  is 
termed  the  recognizee.  It  is  very  similar  to  a  bond, 
but  whereas  a  bond  creates  a  new  debt,  a  recognizance 
is  merely  an  acknowledgment  upon  record  of  an  ante- 
cedent debt  (b). 

(a)  Sir  W.  R.  Anson,  in  his  work  on  contracts  (p.  8),  writes  of  a 
lodgment  as  being  <*  unfortunately  styled  a  contract  of  record  in 
English  law,"  and  continues — "The  phrase  is  unfortunate,  because  it 
iuggests  that  an  obligation  springs  from  agreement  which  is  really 
imposed  upon  the  parties  ab  extra," 

lb)  Brown's  Law  Diet.  446. 
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OF  THE  DIFFERENT   KINDS  OF  CONTRACTS, 


Definition  of  a 
oognoYit. 


EsBontiali  aa 
to  ezeoation. 


Difference 
between  a 
warrant  of 
attorney  and 
a  cognovit. 


A  cognovit  is  an  instrument  signed  by  a  defendant 
in  an  action  already  commenced,  confessing  the  plain- 
tiff's demand  to  be  just,  and  empowering  the  plaintiff  to 
sign  judgment  against  him  in  default  of  his  paying  the 
plaintiff  the  sum  due  to  him  within  the  time  mentioned 
in  the  cognovit  (d).  By  the  Judgments  Act,  1838  («),  it 
was  provided  for  the  protection  of  ignorant  persons,  who 
might  be  persuaded  into  executing  cognovits,  that  they 
must  be  attested  by  an  attorney  (/),  but  this  enactment 
has  been  repealed,  and  it  is  now  provided  by  the  Debtors' 
Act,  1869  (g),  that  ''after  the  commencement  of  this 
Act  (A)  a  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  cognovit  actionem,  given  by  any 
person,  shall  not  be  of  any  force  unless  there  is  present 
some  attorney  of  one  of  the  superior  courts  on  behalf 
of  such  person,  expressly  named  by  him,  and  attending 
at  his  request,  to  inform  him  of  the  nature  and  effect 
of  such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney ; "  and  also  (t), 
that  "  if  not  so  executed  it  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did,  in 
fact,  understand  the  nature  and  effect  thereof,  or  waa 
fully  informed  of  the  same."  In  this  enactment  it 
will  be  noticed  that  a  warrant  of  attorney  is  men- 
tioned, being  made  subject  to  the  same  provisions  as  to 
execution  as  is  a  cognovit,  and  as  the  two  are  some- 
times confused  by  students,  it  may  be  well  to  point  out 
that  there  is  this  difference  between  them,  viz.,  that  a 
cognovit  is  a  written  confession  of  some  existing  action, 
whilst  a  warrant  of  attorney  is  simply  a  power  given 
to  an  attorney  or  attorneys  to  appear  in  some  action 
commenced,  or  to  be  commenced,  and  allow  judgment 

(d)  Brown's  Law  Diet.  67. 

(«)  I  &  2  Vict.  c.  no,  8.  9,  repealed  bj  32  &  33  Vict.  c.  S^. 

if)  All  attorneys  are  now  styled  solicitors ;  Jud.  Act,  1873,  sect.  87. 

&)  32  &  33  Vict.  0.  62,  s.  24.  (A)  1st  January  1870. 

(i)  Sect.  25. 
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to  be  entered  np.  Cognovits  and  warrants  of  attorney 
require  to  be  filed  in  the  Central  Office  of  the  High 
Court  of  Justice  within  twenty-one  days  after  execu- 
tion {j).  There  is  a  like  provision  as  to  judge's  orders  Jodge*i 
made  by  the  consent  of  any  defendant  in  a  personal  ^n^t/ 
action,  whereby  the  plaintiff  is  authorized  forthwith, 
or  at  any  future  time,  to  sign  or  enter  up  judgment, 
or  to  issue  or  to  take  out  execution  ijc)  \  and  it  has 
been  held  that  if  the  order  is  not  so  filed,  any  judg- 
ment signed  thereon  is  void  as  against  creditors, 
though  it  cannot  be  set  aside  on  the  application  of  the 
defendant  (T). 

Now,  as  to  the  peculiarities  of  contracts  of  record  Of  the  p^a- 
generally,  but  mainly  with  reference  to  judgments.        ^t^uoi 

record. 

I.  Being  of  the  highest  nature  of  all  contracts,  they  i.  Merger. 
have  the  tfftct  of  merging  either  a  simple  contract  or  a 
contract  entered  into  by  deed  (a  specialty), — It  is  a  prin- 
ciple not  only  with  regard  to  contracts  but  also  estates, 
that  a  larger  interest  swallows  up  or  extinguishes  a 
lesser  one.  If  a  person  has  an  estate  for  years,  and 
afterwards  acquires  an  estate  in  fee-simple  in  the  same 
land,  and  in  the  same  right,  the  former  estate  for  years 
is  lost  in  the  greater  estate  in  fee  (m) ;  and  so  here, 
if  there  is  an  ordinary  contract  by  word  of  month,  in 
writing,  or  by  deed,  and  judgment  is  recovered  on  it, 
the  judgment  merges  the  rights  on  the  former  con- 
tract, and  the  person's  rights  thenceforth  are  on  the 
new  and  higher  contract,  the  judgment.  Thus  where  Ex  pane 
a  mortgage  deed  contained  a  covenant  by  the  mortgagor  ^^'*  *^ 
for  payment  of  the  principal   sum  with   interest  at 


U)  32  &  33  Vict.  c.  62,  8.  26. 

[k]  Ibid.,  8.  27. 

{I)  Chnoa/n  v.  Wright,  18  Q.  R  D.  201  ;  56  L.  J.  Q.  B.  131 ;  35  W.  R. 
297 ;  Ex  parte  Brown,  re  Smith,  20  Q.  B.  D.  321 ;  57  L.  J.  Q.  B.  212  ; 
36  W.  R.  403. 

(m)  The  Judicature  Act,  1873,  ■•  ^5  (4)*  however,  providei  that  there 
shall  not  now  be  any  mei^r  by  operation  of  law  only  of  any  estate,  the 
beneficial  interest  in  which  would  not  be  deemed  to  be  merged  or 
extingnisbed  in  equity. 
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OF  THE  DIFFERENT  KINDS   OF  CONTRACTS, 


3.  Edtopp^l. 


Duchess  of 
Kingston's 
Case. 


5  per  cent,  per  annum,  and  the  mortgagee  sned  for  the 
mortgage  money  and  obtained  judgment,  it  was  held 
that  the  covenant  was  merged  in  the  judgment,  and 
that  the  mortgagee  was,  as  from  the  date  of  the  judg- 
ment, entitled  only  to  interest  on  the  judgment  debt 
at  4  per  cent.,  and  not  to  the  5  per  cent,  under  the 
covenant  (n). 

2.  They  have  the  effect  of  estopping  the  parties  to 
them. — Estoppel  has  been  defined  as  a  term  of  law 
whereby  a  person  is  stopped  or  hindered  from  denying 
a  matter  already  stated  (0),  and  it  is  because  of  the 
high  nature  of  contracts  of  record  that  whilst  they  re- 
main in  existence  they  are  conclusive,  for  no  one  can 
aver  against  a  record,  and  this  has  been  stated  by  Lord 
Coke,  as  follows : — "  The  Rolls  being  the  records  or 
memorials  of  the  judges  of  the  Court  of  record,  im- 
port in  them  such  uncontrollable  credit  and  verity 
as  they  admit  of  no  averment,  plea,  or  proof  to  the 
contrary  "  {p). 

The  leading  authority  on  the  point  of  estoppel  by 
matter  of  record  is  the  Duchess  of  Kingston* s  Case  (j), 
which  shews  that  a  judgment  is  only  a  conclusive 
estoppel  where  the  same  matter  is  directly  involved 
in  it,  and  not  where  it  is  only  incidentally  involved ; 
and  also  that,  even  although  it  might  be  otherwise  a 
conclusive  estoppel,  yet  that  may  always  be  avoided 
by  shewing  fraud  or  collusion  (r). 

(n)  Ex  parte  Fevdngs,  re  Sneyd,  25  Ch.  D.  338  ;  53  L.  J.  Ch.  545  ;  50 
L.  T.  109 ;  32  W.  R.  352.  The  previous  decision  of  Po^ppU  v.  SylvesUr 
(22  Ch.  D.  98;  52  L.  J.  Ch.  54;  47  L.  T.  329;  31  W.  R.  116)  was 
distinguished  as  being  decided  on  the  special  wording  of  the  covenant 
in  that  case.     See  also  Arhuthnot  v.  Bunsilal,  62  L.  T.  234. 

(0)  Brown's  Law  Diet.  211.    See  sAbo  post^  p.  17. 

(p)  I  Inst.  260. 

(9)  2  S.  L.  0.  713 ;  Bui.  N.  P.  244.  See  also  Peareth  v.  MarrioU, 
22  Ch.  D.  182  ;  52  L.  J.  Oh.  221  ;  31  W.  R.  68 ;  Gahill  v.  PiUgibbon, 
16  L.  R.  Ir.  371. 

(r)  See  also  Wildes  v.  Russell,  L.  R.  I  C.  P.  722 ;  National  Bolivian 
Navigation  Company  v.  Wilson,  L.  R  5  App.  Cases.  176;  43  L.  T.  60 ; 
Concha  v.  Concha,  11  App.  Cases,  541  ;  55  L  T.  522.  As  to  the  eflPect 
of  a  foreign  judgment  see  Re  Trufort,  Trafford  v.  Blanc,  36  Ch.  D. 
600;  57  L.  J.  13s ;  57  L.  T.  674. 
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3.  They  require  no  consideration, — Tliis  peculiarity  3.  A**^   . 
resalts  from  the  preceding  one  of  estoppel ;  the  want 

of  consideration  can  be  no  defence  or  objection  to  pro* 
ceedings  on  a  judgment  or  other  record,  which,  as  we 
have  seen,  the  party  is  estopped  from  denying.  How- 
eyer,  with  regard  to  a  proof  in  bankruptcy,  the'  fact 
that  the  debt  relied  on  is  a  judgment  debt  is  by  no 
means  conclusive,  for  the  Court  has  here  full  power  to 
inquire  into  the  consideration  thereof  {$), 

4.  A  judgment  may  have  priority  in  payment  (t). —  4.  a»  to 
This  is  so  where  the  estate  of  a  deceased  person  is  p"ynl*nt?' 
being  administered  out  of  Court,  or  by  the  Court  and 

the  estate  is  solvent.      If,  however,  the  estate  is  in- 
solvent, and  is  being  administered  in  the   Chancery 
Division  of  the  High  Court  of  Justice,  it  is  not  so, 
for  the  Judicature  Act,  1875  (u),  provides  that  the 
same  rules  shall  prevail  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  debts  and  lia- 
bilities provable,  as  are  in  force  in  bankruptcy,  and 
there  is  no  such  priority  in  bankruptcy  (v).     Insolvent  AdminUtni- 
estates  of  deceased  persons  may  also  be  administered  Vent  estates  in 
in  bankruptcy  under  the  provisions  of  the  Bankruptcy  bankruptcy. 
Acts,  1883  and   1890  (a;),  and  in  that  event  also  a 
judgment  is  not  entitled  to  any  priority,  the  rules  of 
bankruptcy   prevailing   so    far  as   they   are    possibly 
applicable  (y). 


(1)  Ex  parte  Bonham^  re  ToUemache,  14  Q.  B.  D.  604 ;  54  L.  J.  Q. 
B.  388  ;  Ex  parte  Anderion,  re  Tdlemaehe,  14  Q.  B.  D.  606 ;  54  L.  J. 
Q.  B.  383  ;  Ex  parte  Kibble,  re  Ontloto,  L.  R.  10  Ch.  D.  373  ;  44  L.  J. 
Bk.  63 ;  23  W.  R.  423 ;  h'x  parte  Seaton,  re  Deerhurtt,  60  L.  J.  Q. 
B.  41 1 ;  64  L.  T.  273. 

(<)  And  thia  advantage  does  not  only  apply  to  English  judgments,  but 
also  to  Irish  judgments  and  Scotch  decreets,  if  registered  here,  it  being 
provided  by  31  &  32  Vict.  c.  54,  s.  I,  that,  if  registered  here,  they  shall 
have  the  same  force  and  effect  as  if  original  judgments  of  this  country. 

(tt)  38  &  39  Vict.  0.  77,  8.  10  (instead  of  sect.  25,  sub-sect,  i,  of  the 
Judicature  Act,  1873). 

(r)  See  Re  Leng,  Tarn  v.  Emmer9on  (1895),  ^  Oh.  652 ;  64  L.  J.  Ch. 
468 ;  72  L.  T.  407  ;  Re  WhUaker,  WkUaker  v.  Palmer  (1901).  i  Oh.  9  ; 
70  L.  J.  Ch.  6  ;  8  j  L.  T.  449. 

{«)  46  &  47  Vict.  c.  52,  8.  125  ;  53  &  54  Vict,  c  71,  s.  21. 

(y)  See  Re  Chuld,  ex  parte  Official  Recr.,  19  Q.  B.  D.  92  ;  56  L.  J.  Q. 
»•  333  ;  35  W.  R.  569;  56  L.  T.  806. 
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5.  Astocluurg-       5.  A  judgment  constituted  a  charge  on  the  lands  of 
*°*  *   *'         the  judgment  debtor  (z). — ^This  is  ft  peculiarity  of  the 
past,  and  the  following  is  a  short  sammary  of  the  past 
and  present  laws  bpon  the  subject  (a) : — 
13  Ed.  I,  c.  i8.       By  the  Statute  of  Westminster  the  Second,  half  a 
judgment  debtor's  land  could  be  taken  in  execution 
under  a  writ  of  elegit. 
29  Oar.  2,  c.  3,       By  the  Statute  of  Frauds,  execution  could  also  be 
issued  to  the  above  extent  on  judgments  entered  up 
against  a  cestui  qice  trust  of  freeholds,  provided  they 
were  vested  in  a  trustee  in  fee- simple,  and  he  was 
duly  seised  of  them. 
ik'j  viot  0.         By  the  Judgments  Act,  1 838,  a  judgment  was  made 
^'^  a  charge  upon  the  whole  lands  of  a  judgment  debtor,  of 

whatever  nature,  but  judgment  was  not  to  affect  pur- 
chasers until  registered  in  the  name  of  the  debtor. 
2&3Vict.  c.         By  the  Judgments  Act,  1839,  all  judgments,  to  so 
bind,  were  required  to  be  re-registered  every  five  years. 
23  &  24  Vict         By  the  Law  of  Property  Act,  1 860,  no  judgment  to 
®*  3^'  be  entered  up  after  the  passing  of  that  Act  (July  23, 

1 860)  was  to  affect  any  lands,  unless  a  writ  of  execu- 
tion was  issued  and  registered  and  put  in  force  within 
three  calendar  months  from  the  time  of  registration. 
27  &  28  Vict.         By  the  Judgments  Act,  1864,  it  was  provided  that 
^  *'*•  no  judgment  to  be  entered  up  after  the  passing  thereof 

(July  29,  1 864)  should  affect  any  lands  until  the  same 
should  have  been  actually  delivered  in  execution  by 
virtue  of  a  writ  of  elegit,  or  other  lawful  authority — 
that  is  to  say,  equitable  execution,  which  is  obtained 
by  getting  an  order  appointing  a  receiver  (b). 
51  &  52  Vict.  By  the  Land  Charges  Act,  1 888,  it  was  enacted  that 
*^*  ^''  no  such  writ  or  order  should  bind  the  lands  in  the 

hands  of  a  purchaser  for  value  unless  it  had  been  duly 

(2)  This  was  extended  to  Irish  judgments  and  Scutch  decreets  if 
registered  under  31  ft  32  Vict,  c  54. 

(a)  The  law  of  judgments  as  affecting  lands  belongs  more  properly 
to  the  subject  of  conveyancing  and  real  property,  and  for  fuller  in- 
formation than  is  contained  in  a  few  remarks  above,  the  student  is 
referred  to  the  dissertations  in  Prideaux*s  Conveyancing,  vol.  i.  pp. 
1 70- "78. 

(6)  See  Indermaur*s  Manual  of  Practice,  194-197. 
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registered  at  the  Land  Registry  Office  (c).  It  was 
also  provided  that  the  registration  would  only  have 
effect  for  five  years,  but  might  be  renewed  from  time 
to  time,  so  as  to  have  effect  for  a  further  five  years. 

By  the  Land  Charges  Act,  1 900,  the  above  provision  63  &  64  Vict. 
of  the  Judgments  Act,  1 864,  is  repealed,  but  it  is  pro-  ^' 
vided  that  no  judgment  shall  operate  as  a  charge  on 
land  unless  and  until  a  writ  or  order  for  the  purpose  of 
-enforcing  it  is  registered  as  last  mentioned.  The 
issuing  and  registration  of  a  writ  of  elegit,  or  order 
Appointing  receiver,  therefore,  now  binds  land  if  duly 
registered  at  the  Land  Registry  Office. 

6.  They  prove  themsdvts — which  means  that  when  6.  As  to  proof, 
necessary  to  prove  a  contract  of  record  the  mere  pro- 
duction thereof  is  sufficient  proof,  and  this  is  always 
their  proper  mode  of  proof,  so  that  when  there  is  an 
issue  of  nvl  tiel, record  (no  such  record),  either  the 
record  itself  must  be  produced,  or  it  may  be  proved 
by  exemplification  under  the  great  seal,  or  by  an  exa- 
mined or  sworn  copy  (d). 

The  two  remaining  kinds  of  contracts  under  this 
•division  are  specialties,  and  simple  contracts,  and 
these  are  of  more  practical  importance  than  contracts 
of  record.  A  specialty,  or  contract  under  seal,  Specialty 
has  been  styled  **  the  only  true  formal  contract, 
because  it  derives  its  validity  from  its  form  alone, 
and  not  from  the  fact  of  agreement,  nor  from  the 
consideration  which  may  exist  for  the  promise  of 
either  party  "  (e\  and  it  is  termed  a  deed  because  of 
the  peculiar  solemnities  attending  its  execution,  it 
being  not  only  signed  (/),  but  also  sealed  and  de- 
livered, whilst  a  simple  contract  is  either  oral,  or  at 
most  in  writing  not  under  seal ;  and  it  is  from  the 


contracts. 


(c)  This  provitiion  reversed  the  decision  in  Re  Pope,  17  Q.  B.  D. 
743 ;  57  L.  J.  Q.  B.  522. 

(d)  Poweirs  Evidence,  350.  (e)  Anson's  Contracts,  57. 
(/)  There  is  some  doubt  whether  signing  is  actually  necessary  to  the 

•validity  of  a  deed  generally. 
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OF  THE  DIFFERENT   KINDS  OF  CONTRACTS, 


Distinctions 
between 
specialties 
and  simple 
contracts. 

I.  As  to 
execution. 


Escrow. 


2.  As  to 
merger. 


additional  solemnities  attending  the  execution  of  deeds 
or  specialties,  that  we  may  trace  the  numerous  distinc- 
tions which  exist  between  them  on  the  one  hand,  and 
simple  contracts  on  the  other.  These  distinctions  are 
mainly  as  follows : — 

1.  As  to  the  execution, — Here,  as  just  stated,  the 
essential  formalities  to  be  observed  on  the  execution 
of  a  deed  are  sealing  and  delivery,  whilst  a  simple 
contract  may  be  even  by  word  of  mouth,  and  if  writ- 
ing is  used,  signature  only  is  necessary.  One  of  the 
essentials,  too,  of  the  deed  being  delivery,  a  person 
may  execute  a  deed  as  an  escrow,  i.e,  "  so  that  it  shall 
take  effect  or  be  his  deed  on  certain  conditions  "  {g\  by 
delivering  it  to  some  third  person,  and  then  it  will  not 
take  effect  until  the  happening  of  the  condition,  though 
on  the  condition  being  performed  it  will  relate  back  to 
the  original  date  of  execution.  A  deed  cannot  be  de- 
livered as  an  escrow  to  the  other  party  to  it,  it  must 
be  to  some  third  person,  but  it  may  be  delivered  to  a 
solicitor  acting  for  all  parties  (h) ;  and  it  has  been  held 
that  where  there  are  several  grantees,  and  one  of  them 
is  a  solicitor  acting  for  himself  and  the  other  grantees, 
the  deed  may  be  delivered  to  him  as  an  escrow  (i).      ^0 

2.  As  to  merger, — The  principle  of  merger  has 
already  been  explained  (k\  and  it  may  be  defined  as  an 
operation  of  law  whereby  a  security  or  estate  is  swal- 
lowed up  or  lost  in  a  greater.  It  has  already  been 
remarked  that  the  effect  of  a  record  will  be  to  merge 
any  contract  respecting  the  same  matter  not  by  record, 
because  of  its  higher  nature;  and  so  here,  a  deed, 
though  of  a  technically  less  important  nature  than  the 
record,  and  liable  to  be  merged  in  it,  yet  in  its  turn, 
being  more  important  than  a  simple  contract,  it  will 
cause  a  merger  of  that. 


ig)  Chitty  on  Oontracts,  4. 
(A)  MiUership  v.  Braoht,  5  H.  &  N.  797. 

{i)  London  Freehold  and  Lecuehold  Property  Co.  v,  Suffidd  (1897), 
2  Gh.  608 ;  66  L.  J.  Q.  B.  790 ;  77  L.  T.  445.  {Tc)  Ante,  p.  1 1. 


Digitized  by 


Google 


THEIfi  BREACH,  AND  RULES  FOR  THEIR  CONSTRUCTIOK.  17 

3.  As  to  estappd. — ^This  doctrine  has  already  been  3.  As  to 
touched  upon  in  its  bearing  on  contracts  of  record  (I) ;  •■^pp*^* 
bat,  in  addition  to  the  definition  given  there  of  it,  it 
may  be  well  to  note  here  Lord  Coke's  definition,  which 
is  perhaps  a  better  one  when  the  term  is  applied  to 
estoppel  otherwise  than  by  matter  of  record.  His 
definition  of  it  is,  **  Where  a  man  is  concladed  by  bis 
own  act  or  acceptance  to  say  the  tmth  "  (m).  It  has 
been  noticed  that  a  record  will  estop  the  parties  to  it 
and  those  claiming  under  them,  and  so  in  a  deed  the 
doctrine  of  estoppel  applies,  thongh  generally  speaking 
it  does  not  in  a  simple  contract,  for  there  statements 
made  are  merely  strong  evidence  against  the  parties. 
Thas,  if  a  man  execates  a  deed,  stating  or  admitting  Estoppel  by 
in  that  deed  a  certain  fact,  he  is  precluded  from 
denying  it,  the  reason  being  the  solemnity  of  the  deed ; 
whilst  in  a  simple  contract  the  person  entering  into  it 
may  show  the  contrary  of  what  he  has  admitted  in  it. 
But  in  discussing  the  dor^trine  of  estoppel,  what  was 
decided  in  the  leading  case  of  Collins  v.  Blantem  (n)  CoUim  v. 
must  be  noticed,  viz.,  that  though  a  person  is  estopped 
from  denying  what  he  has  stated  in  a  deed,  yet  he 
may  set  up  the  illegality  or  fraud  of  the  instrument. 
In  that  case  the  plaintiff  sued  on  a  bond  executed  by 
certain  parties,  of  whom  the  defendant  was  one,  the 
obligation  of  which  was  £700,  conditioned  for  payment 
of  ;^350.  The  defendant  pleaded  the  following  facts  : 
Certain  parties  were  prosecuted  by  one  John  Budge, 
and  pleaded  not  guilty,  and  according  to  arrangement, 
the  plaintiff  gave  his  promissory  note  to  the  prosecutor, 
John  Budge,  he  to  forbear  farther  prosecuting,  and  as 
part  of  the  arrangement,  the  bond  on  which  the  plaintiff 
sued  was  executed  to  indemnify  him.      Now  the  facts 

(I)   ArUe,  p.  12. 

(m)  Co.  Litt.  352a.  See  also  Simm  v.  Awjlo-Amervoan  Telegraph 
Co.,  5  Q.  B.  D.  202  ;  49  L.  J.  Q.  B.  392  ;  28  W.  R.  290,  where  the 
doctrine  warn  further  explained  by  L.  J.  Bramwell,  who  remarked  that 
an  estoppel  may  be  said  to  exist  where  a  person  is  compelled  to  admit 
that  as  true  which  is  not  true,  and  to  act  upon  a  theory  which  is 
contrary  to  truth. 

(n)  I  S.  L.  C.  355  ;  2  Wilson,  34T. 
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Estoppel  in 
paU, 


shewed  illegality  in  the  whole  matter,  for  it  was  the 
stifling  of  a  criminal  prosecution ;  bat  had  the  doctrine 
of  estoppel  applied  here,  the  defendant  would  have 
been  precluded  from  setting  it  up.  It  may  be  noticed 
on  this  point  of  estoppel,  that  if  a  person  in  the  body 
of  a  deed  admitted  having  received  the  consideration 
money,  at  law  he  was  estopped  from  setting  up  that 
he  had  not  received  it ;  but  in  equity  he  might  always 
have  done  so,  otherwise  the  doctrine  of  the  vendor's 
lien  for  unpaid  purchase-money  could  not  well  have 
existed.  Now,  as  the  Judicature  Act,  1873  (0),  pro- 
vides, that,  where  the  rules  of  law  and  equity  clash,  the 
latter  shall  prevail,  the  consequence  is,  that  in  such 
a  case  a  person  is  now  always  able  to  do  what  he  could, 
as  above  stated,  have  only  formerly  done  in  equity. 


f  Estoppel,  however,  beside  being  by  record  or  deed, 
may  also  in  some  cases  be  in  pais,  ie.  by  the  conduct 
of  the  parties ;  e.g.  where  an  infant,  having  made  a  lease, 
accepts  rents  after  he  comes  of  age,  he  will  be  estopped 
from  denying  its  validity  (p).  Many  circumstances  may 
produce  estoppel  of  this  kind,  and  as  a  practical  example 
of  it  may  be  noticed  the  fact  that  a  bailee  is  ordinarily 
estopped  from  denying  the  title  of  his  bailor  (9). 

4.  As  to  consideration. — ^The  consideration  is  the  price 
consideration,  q^  motive  of  a  Contract,  and  is  either  good  or  valuable. 
Definition  of  A  valuable  Consideration  may  be  defined  as  some  benefit 
to  the  person  making  the  promise,  or  a  third  person 
by  the  act  of  the  promisee,  or  some  loss,  trouble,  in- 
convenience to,  or  charge  imposed  upon,  the  person  to 
whom  the  promise  is  made  (r).     It  is  an  essential  and 

(o)SecL  25  (II). 

{p)  See  hereon  as  to  the  effect  of  37  &  38  Vict,  c  62,  pott,  p.  24a 

[q)  Rogers  v.  LambeH,  24  Q-  B.  D.  573  ;  59  L.  J.  Q.  B.  259  ;  62  L. 
T.  664.  And^ee  as  a  further  instance  of  estoppel  in  pais,  Roe  ▼.  Mutual 
Fund  Loan  Association,  Limited,  19  Q.  B.  J).  347  ;  56  L.  J.  Q.  B.  145  ; 
35  W.  R.  723.  See  also  hereon  Schoifidd  v.  Lord  Londesborough  ( 1896), 
A.  C.  514  ;  65  L.  J.  Q.  B.  593 ;  75  L.  T.  254 ;  Lewis  v.  Clay,  67  L.  J. 
Q.  B.  224 ;  46  W.  R  319  ;  and  post,  p.  J83. 

(r)  This  definition  is  gathtred  from  what  is  stated  as  to  the  sufficiency 
of  the  consideration  in  Chitty  on  Contracts,  21,  22. 


4.  As  to 


a  valoable 
consideration, 


Digitized  by 


Google 


THSnt  BBXACH,  AND  RULES  FOR  THKIR  CONSTRUCTION.  1 9 

unflinching  rale,  that  all  simple  contracts  require  a 
▼alnable  consideration ;  if  they  have  no  consideration, 
or  a  merely  good  consideration,  each  as  natural  love 
imd  affection,  they  will  not  be  binding,  and  no  action 
will  lie  for  their  breach  (s);  whilst  a  deed  will  be 
perfectly  valid  and  binding  with  a  merely  good  con- 
sideration, or  with  no  consideration  at  all  (t).  This 
•distinction  plainly  arises  from  the  fact  of  the  additional 
solemnity  and  importance  of  a  deed. 

It  must  not,  however,  from  this  be  taken  by  the  a  Tolnntarjr 
student  for  granted,  that  a  voluntary  deed  is  iii  every  every^^plct 
respect  as  good  as  a  deed  founded  on  valuable   con-  5|L|?founded 
sideration.     All  that  is  meant  is,  that  as  between  the  onvahutbie 
parties  it  is  no  objection  to  the  validity  of  a  deed,  and  *^'*" 
'Consequently  no  answer  to  an  action  brought  upon  it, 
that  there  was  no  consideration  for  the  benefits  con- 
ferred or  the  obligations  entered  into  by  it,  as  it  would 
be  in  the  case  of  a  simple  contract.     But  even  a  deed 
•entered  into  without  valuable  consideration  may  pos- 
sibly be  affected  on  account  of  its  want  of  consideration. 

1.  The  statute  13  Eliz.  c.  5  provides  that  all  gifts  laRUi.  c  5. 
:and  conveyances  of  either  chattels  or  land,  made  for 

the  purpose  of  defeating,  hindering,  or  delaying  credi- 
tors, are  void  against  them  unless  made  bond  Jide  upon 
good  (which  means  here  valuable)  consideration,  and  bond 
Jide  to  some  person  without  notice  of  the  fraud.  The 
mere  fact  of  any  conveyance  or  assignment  being  volun- 
tary will  not  necessarily  render  it  bad  under  this  statute; 
but  the  fact  of  its  voluntary  nature  will  cause  suspicion 
io  attach  to  it,  and  every  such  voluntary  instrument 
is  therefore  liable  to  be  set  aside  under  this  statute  (u), 

2.  By  27  Eliz.  c.  4,  it  was  provided  that  all  volun-  a7Eiis.  c  4. 
tary  conveyances  of  land  should  be  void  against  subse- 

(f)  LampUigh  v.  BraithwiUe,  I  S.  L.  C.  136  ;  Hobart,  105. 

(<)  An  important  exception  to  this  rule  an»es  in  the  case  of  contracts 
in  restraint  of  trade,  which,  even  though  by  deed  must  have  a  valuable 
4X>nsideration.    See  post,  p.  298. 

(tt)  See  further  as  to  fraudulent  dispositions  under  the  statute  13 
Bliz.  c  5,  po9t,  pp.  290,  291. 
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Bankruptcy 
Act,  1883. 


4.  As  to 
limitation. 


5.  As  to 
extent. 


3  &4  Will.  4, 
c.  104. 


quent  parchasers  for  yalaable  consideration  taking 
from  the  donor ;  the  effect  of  which  was  that  although 
a  person  might  make  a  perfectly  good  volantary  con* 
veyance  to  another  of  his  land,  yet  if  he  aflerwards 
conveyed  that  land  for  value,  even  although  the  latter 
person  knew  of  the  prior  voluntary  conveyance,  he 
would  take  in  preference  to  the  volunteer  (v).  This, 
however,  is  not  so  now  by  reason  of  the  Voluntary 
Conveyances  Act,  1893  (*')• 

3.  By  the  Bankruptcy  Act,  1883  (y),  any  voluntary 
settlement  is  void  if  the  settlor  becomes  a  bankrupt 
within  two  years ;  and  if  he  becomes  bankrupt  after 
that  time,  but  within  ten  years,  it  is  also  void,  unless 
the  parties  claiming  under  such  settlement  can  prove 
that  the  settlor  was  at  the  time  of  making  it  able  to 
pay  all  his  debts  without  the  aid  of  the  property  com- 
prised in  such  settlement  (z),  and  that  the  interest  of 
the  settlor  in  such  property  had  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof  (a). 

4.  As  to  limitation. — A  simple  contract  is  barred 
after  six  years  (b)  ;  a  deed,  after  twenty  years  (e). 

5.  As  to  their  extent. — A  deed,  if  the  heirs  were 
bound,  and  the  heir  had  assets  by  descent,  bound  him,, 
whilst  a  simple  contract  did  not ;  so  that  this  distinction 
between  a  specialty  and  a  simple  contract  was  for- 
merly one  of  considerable  importance,  for  a  simple  con* 
tract  creditor  had  no  right  to  come  upon  the  real  estate 
descended  to  the  heir  for  payment  of  his  debt.  By 
the  Administration  of  Estates  Act,  1833,  this  anomaly 
was  done  away  with,  that  statute  providing  that  real* 

(v)  See  further  hereon  Iiidermaur's  Manual  of  Equity,  41,  42. 

{x)  56  &  57  Vict  c  21.  (y)  46  &  47  Vict.  c.  52,  s.  47. 

(z)  As  to  the  meaning;  of  these  last  words  see  Ex  parte  RtLuelU  re 
BuUerwoHh,  19  Ch.  D.  588;  51  L.  J.  Ch.  621  ;  46  L.  T.  113. 

(a)  As  to  the  effect  of  this  enactment  see  Sanguinetti  v.  Stuekfy's 
Banking  Co.  (1895),  i  Ch.  176;  64  L.  J.  Ch.  181  ;  71  L.  T.  872  ;  Re 
Carter  <fc  Kenderdtne's  Contract  (1897),  I  Ch.  776 ;  66  L.  J.  Ch.  408  ;  76 
L.  T.  476. 

{h)  21  Jac.  I,  c.  x6. 

(c)  3  &  4  Will.  4,  c.  42.   See  as  to  limitation  generaUy,  poU,  pp.  273-280.. 
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estate  shoald  be  liable  for  payment  of  Bimple  contract 
as  well  as  specialty  debts,  provided,  however,  that 
creditors  by  specialty  in  which  the  heirs  were  bound 
should  be  paid  first.  This  distinction  has  also  now 
been  done  away  with  by  the  Administration  of  Estates  33  &  33  Vict. 
Act,  1869,  which  provides  that  all  creditors,  as  well 
by  specialty  as  by  simple  contract,  shall  be  treated  as 
standing  in  equal  degree  (d). 

6.  As  to  their  discharge. — Though  a  simple  contract  6.  a»  to  dis 
may  be  discharged  in  various  ways  —  e.g.  by  accord  *  *'**' 
and  satisfaction  (e), — a  deed,  speaking  generally,  can 
at  law  only  be  discharged  by  an  act  of  as  high  or  of  a 
higher  nature  (/).  But  in  equity  a  deed  might  some- 
times have  been  put  an  end  to  by  a  new  parol  agree- 
ment, and  it  must  be  remembered  that  the  rules  of 
equity  now  prevail  in  all  cases  (jg).  This  last  distinc- 
tion, therefore,  with  the  previous  one,  may  be  put  down 
as  of  little  practical  importance,  however  valuable  they 
both  may  be  considered  by  the  student  as  points  in  the 
history  of  the  law. 

With  regard  to  the  division  of  contracts  into  those  Expreu  and 
expressed  and  those  implied,  it  is  not  necessary  to  say  traot^ 
much,  as  the  very  names,  indeed,  point  out  what  is 
meant ;  but  it  may  be  useful  to  enumerate,  as  instances, 
a  few  cases  in  which  a  contract  will  be  implied.     If  iMianoes 
in  any  trade  or  business  there    is  some  well-known  oontauctl 
and  established  usage  or  custom,  and  two  persons  enter 
into  any  contract  which  does  not  exclade  such  usage 
or  custom,  and  contains    nothing    antagonistic  to  it, 
the  usage  or  custom  will    be    implied  to  be  part  of 
their  contract :  so  if  between  two  persons  there  has 
been  a  practice  in  past  years  for  interest  to  be  paid  on 
balances  between  them,  a  contract  will  continue  to  be 
implied  to  that  effect  until  something  is  said  or  done 
to  the  contrary  (h).     Again,  if  a  landlord  gives  his 

{d)  See  further  hereon  Inderinaur's  Manual  of  Equity,  120^  121. 
{e)  As  to  which,  see  pott,  p.  27,2.  (/)  Anson's  Contracts,  288. 
(g)  Jud.  Act,  1873,  Beet.  25  ( 1 1 ).    {h)  See  Cbitty  on  Contracts,  44-49. 
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tenant  notice  to  quit  or  else  pay  an  increased  lenty 
and  the  tenant  says  nothing,  bat  continnes  to  hold 
on,  his  contract  to  pay  such  increased  rent  will 
be  implied ;  and  if  any  deed  or  other  instmment 
contains  a  recital,  or  any  words,  shewing  a  clear 
intention  to  do  some  act,  a  contract  to  do  it  is  im- 
plied (t).  And  it  has  been  laid  down  in  general 
terms,  that  whenever  circumstances  arise  in  the  ordi* 
nary  business  of  life,  in  which  if  two  persons  were 
ordinarily  honest  and  careful,  the  one  of  them  would 
make  a  promise  to  the  other,  it  may  properly  be 
inferred  that  both  of  them  understood  that  such  a 
promise  was  given  and  accepted  (Jc). 

Exprtsmm  An  express  contract  is,  however,  naturally  more  cer- 

uuutum!^^^  tain  and  definite  than  an  implied  contract,  which  indeed 
can  only  exist  in  the  absence  of  an  express  contract,  tbe 
maxim  being  Expi*essum  facit  cesmre  tadtum. 

Executed  and  Again,  ou  the  third  division  of  contracts,  into  those 
IvMi^  ^^'  ®3cecuted  and  those  executory,  it  is  necessary  to  say 
but  little,  the  words  almost  explaining  what  is  meant. 
An  executed  contract  is  one  in  which  the  act  has  been 
done,  as  if  a  contract  is  made  for  the  sale  and  pur- 
chase of  goods,  and  the  price  paid  and  the  goods 
handed  over ;  an  executory  contract  is  one  in  which 
the  act  contracted  for  is  to  be  done  at  some  future 
time,  as  if  a  person  agrees  to  supply  another  with 
certain  goods  on  the  arrival  of  a  ship  in  which  they 
are.  Contracts  may  be  entirely  executed  or  entirely 
executory,  or  in  part  executed  and  in  part  executory. 


Breaoh  of 
executory 
contract. 


On  an  executory  contract  one  important  point  may 
be  usefully  noticed.  In  such  a  contract  it  must  be 
apparent  that,  generally  speaking,  no  action  can  be 
brought  for  its  breach   until  the  day  arrives  for  its 

(»)  See  Knight  v.  Grave$end,  d^,  2  H.  &;  N.  6. 

(ik)Per  Lord  Esher  (M.R.)  in  Ex  parU  Ford,  re  Chappdl,    l6 
Q.  B.  D.  307 ;  55  L.  J.  Q.  B.  406. 
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perfonoanoe;  but  it  has  been  decided  that  where  a 
person,  before  the  day,  declares  that  he  will  not 
perform  his  contract,  or  renders  himself  incapable  of 
performing  it,  the  action  may  be  bronght  immediately 
without  waiting  for  the  future  day  (m). 

Where  a  valid  contract  has  been  entered  into  between  Oouiequenoea 
the  parties,  and  there  is  a  breach  of  it,  certain  con-  thebilushTf 
sequences  flow  from  that  breach.  Looking  at  judg-  *<»»*»«*• 
ments  as  contracts  of  record,  if  a  judgment  is  not 
complied  with  by  the  party  against  whom  it  is  given, 
there  are  various  means  pointed  out  by  law  for  obtain- 
ing satisfaction  of  it,  the  chief  being  by  execution  (n). 
In  the  case  of  a  breach  of  a  specialty,  or  a  simple  con- 
tract, a  new  obligation  will  in  every  case  arise,  a  right 
of  action  being  conferred  upon  the  party  injured  by  the 
breach,  or,  in  other  words,  an  action  has  to  be  brought 
against  the  person  committing  the  breach,  and  damages 
are  awarded  in  such  action  for  the  breach,  such  damages 
being  estimated  by  a  jury  in  accordance,  as  far  as  can 
be,  with  the  settled  principles  of  what  is  the  proper 
measure  of  damage,  a  subject  which  will  be  discussed 
later  on  in  the  present  work  (o).  In  some  cases,  also, 
relief  may  be  obtained  beyond  mere  damages,  e.g,  in  an 
action  for  breach  of  a  contract  to  deliver  specific  goods 
sold,  a  plaintiff  may,  under  the  provisions  of  the  Sale 
of  Goods  Act,  1 893  (p),  obtain  an  order  for  the  delivery 
to  him  of  the  specific  goods  themselves  (q). 

In  some  cases,  also,  the  breach  of  a  contract  by  one  of  Forfeiture  of 
the  parties  may  cause  him  to  forfeit  his  right  to  any  com-  ^gaSm?"" 
pensation  for  what  he  has  done  before  breach.     Thus, 
if  a  servant  hired  by  the  month  wrongfully  leaves,  or  is 


(»)  ffochiter  y.Dela  Tvur,  2  Ell.  &  Bl.  678 ;  Frost  v.  Knight,  L.  R. 
7  Ex.  III.  See,  however,  Johnttone  ▼.  Milling,  16  Q.  B.  D.  460 ;  5S  L. 
J.  Q.  B.  162 ;  34  W.  R.  238 ;  54  L.  T.  629 ;  and  pott,  eh.  yiii.  pp.  261-263. 

(n)  Ab  to  the  dififerent  modes  of  enforcing  a  judgment,  see  Inder* 
maar's  Manual  of  Practice,  188-208. 

(0)  As  to  the  measure  of  damages,  see  poMt,  Part  iii.  oh.  i. 

ip)  56  A  57  Vict  c  71,  B.  52. 

(9)Seepof<,Partiii.  eh.  i. 
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discharged  on  accoriDt  of  his  misconduct',  in  the  middle 
of  a  month,  he  will  lose  the  whole  month's  wages  (r). 

Rules  for  the  The  last  subject  to  be  considered  in  the  present 
con tracto.'**"  °  chapter  is  that  of  the  rales  for  construction  of  contracts, 
a  matter  of  considerable  importance.  In  the  first  place, 
it  must  be  observed,  that  while  the  jury  decide  on 
questions  of  fact,  it  is  for  the  Conrt  to  put  the  correct 
construction  on  any  instrument ;  and,  to  ensure  uni- 
formity in  construction  as  far  as  possible,  certain  rules 
have  been  framed  and  handed  down  from  time  to  time. 
These  rules  are  stated  by  Mr.  Chitty  in  his  work 
upon  Contracts  very  fully  (s),  and  the  most  important 
of  them  are  as  follows : — 

1.  AgreemeiitB       I .  Evci^  agreement  shall  have  a  reasonable  construction 
reaaonablyr*^    dccordiiig  to  the  intention  of  the  parties :  e.g,  if  a  person 

borrows  a  horse,  it  will  be  considered  a  part  of  the 
agreement  that  he  shall  feed  it  during  the  time  it 
remains  in  his  possession.  This  is  a  great  and  important 
rule  of  construction,  but  upon  it  two  points  must  be 
borne  in  mind :  "  First,  that  it  is  not  enough  for  a  party 
to  make  out  a  possible  intention  favourable  to  his  view, 
but  he  must  shew  a  reasonable  certainty  that  the  in- 
tention was  such  as  he  suggests ;  and,  secondly,  that 
all  latitude  of  construction  must  submit  to  this  restric- 
tion, viz.,  that  the  words  and  language  of  the  instru- 
ment will  bear  the  sense  sought  to  be  put  upon  them : 
for  the  Court  cannot  put  words  in  a  deed  which  are 
not  there,  or  put  a  construction  on  the  words  of  a  deed 
directly  contrary  to  the  plain  sense  of  them  "  {t). 

2.  Agieenienta       2.   Agreements  shall  he  construed  liberally ^  e,g.  the 
Ub^JaU^  *™^'*  word  "  men  "  used  in  a  contract  may  often  be  held  to 

include  both  men  and  women  (w). 

(r)  See  hereon  also  post,  cb.  vi.  p.  232. 

{s)  See  Chitty  on  ContractSi  109-130,  from  which  pages  the  following 
remarks  on  the  construction  of  contracts  are  mainly  gathered. 

(0  Chitty  on  Contracts,  no. 

(tt)  See,  as  to  the  liberal  cunstniotion  of  certain  words  in  statutes,  the 
Interpretation  Act,  1889  (52  &  53  Vict  c.  63),  and  see  also  the  Con- 


Digitized  by 


Google 


THEIK  BREACH,  AND  RULES   FOR  THEIR  CONBTRUCTION.  25 

3.  Agreements  shall  be  construed  favourably ;  which  3-  Agrwmonu 
means  that  such  a  constraction  shall  be  put  that,  if  favourably, 
possible,  they  may  be  supported  :  thus,  if  on  an  instm- 

ment  it  is  possible  to  pat  two  constractions,  one  of 
which  is  contrary  to  law,  and  the  other  not,  the  latter 
shall  be  adopted ;  and  it  is  npon  this  principle  that 
words  sometimes  have  different  meanings  given  to 
them  :  thns  the  word  "  from  "  is  primdfade  exclasive, 
bat  it  always  depends  on  the  context ;  and  the  words 
*'  on  "  or  "  apon  "  may  mean  either  before  the  act  to 
which  it  relates,  or  simultaneously  with  the  act  done, 
or  after  the  act  done ;  and  the  word  "  to ''  may  mean 
''towards"  (v). 

4.  Woi'ds  are  to  he  understood  in  their  plain,  ordinary,  4-  Words  are 
and  popular  sense  ;  but  if  words  have  by  any  usage  of  stood  ?Dthoir 
trade  or  custom  obtained  a  particular  signification,  then  ^^nJJ^ 
that  meaning  will  generally  be  put  upon  them. 

5.  The  construction  shall  he  put  upon  the  entire  instru-  s-  The  oon- 
^nent,  so  that  one  part  may  assist  another  ;  and  it  is  upon  be*on  the*  * 
this  rule  that,  to  further  the  evident  intention  of  the  ^^^  *""*™" 
parties,  words  used  in  a  contract  may  be  transposed ; 

and  again,  that  where  there  are  general  words  follow- 
ing after  certain  particular  words,  they  will  be  con- 
strued as  only  ejusdem  generis  with  the  particular 
words.  This  rule  also  has  to  be  taken  subject  to  the 
maxim  Falsa  demonstratio  non  nocet,  the  meaning  of  Faita  demon- 
which  maxim  has  been  well  stated  to  be,  "  that  if  there  '^^  ^^^ 
is  in  the  former  part  of  an  instrument  an  adequate  and 
sufficient  description  shewing  with  convenient  certainty 
the  subject-matter  to  which  it  was  intended  to  apply, 
a  subsequent  erroneous  addition  will  not  vitiate  that 
description  "  (x).     As  regards  differences  between  the 


veyancing  Act,  1881  (44  &  45  Vict.  c.  41),  sect  66,  which  provides  that 
**  in  the  oonstruction  of  a  covenant  or  proviso,  or  other  provision  implied 
in  a  deed,  by  virtue  of  this  Act,  words  importing  the  singular  or  plural 
number,  or  ihe  masculine  gender,  shall  be  read  as  also  importing  the  plura  1 
or  singular  number,  or  as  extending  to  females,  as  the  case  may  require." 

(v)  Ohitty  on  Contracts,  114. 

(x)  Ibid.,  121. 
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jReoitiai.  operati7e  words  used  in  a  deed  and  the  recitals,  the 

following  rules  have  been  laid  down : — ( I .)  If  the  recitals 
are  clear,  but  the  operative  words  ambiguoos,  the  re* 
citals  govern.  (2.)  If  the  recitals  are  ambigaons,  but 
the  operative  words  clear,  the  operative  words  govern* 
(3.)  If  the  recitals  and  the  operative  words  are  both  clear, 
but  are  inconsistent,  the  operative  words  govern  (y). 

6.  The  Ux  loci   .    6.  A  contract  is  to  be  construed  according  to  the  law  of 

prevail  unlera   t?ie  couviry  where  made,  except  when  the  parties  ai  the 

made*i*eS       ^^^'^  ^f  ^^^'^^  ^^  contra4:t  had  a  view  to  a  different 

oontraot  iMdth   cov/fUry  (z.) — From  this  it  follows  that  if  a  contract 

another  is  made  anywhere  out  of  England,  and  an  action  is 

coanbry.  brought  On  it  here,  it  will  ordinarily  be  necessary  to 

give  evidence  to  shew  what  the  law  of  the  place  where 

it  was  made  is  as  to  it ;  and  with  regard  to  the  last 

part  of  this  rule,  what  is  meant  is,  that  although  the 

lex  loci  contractus  generally  applies,  yet  if  the  parties 

have  in  contemplation,  at  the  time,  the  performance  of 

the  contract  in  another  country,  then  the  law  of  that 

country  will  apply,  e.g.  if  a  bill  of  exchange  is  executed 

here  but  made  payable  abroad  (a).     However,  the  rule 

altogether  only  primarily  holds  good,  and  the  Court 

must  look  at  the  circumstances  of  each  contract,  and 

consider,  having  regard  to  the  nature  of  the  contract, 

and  the  other  circumstances  of  the  case,  what  law  it 

is  to  be  governed  by  (J). 


Bat  in  bring- 
ing an  action 
the  lex  loci 
fori  governs. 


And  notwithstanding  the  rule  that  the  lex  loci  con- 
tractus governs,  yet,  although  a  contract  is  made 
abroad,  as  regards  the  proceedings  to  enforce  it,  the 
lex  loci  fori  (that  is,  the  law  of  the  country  where 
the  action  is  brought)  governs ;  so  that,  for  instance. 


(y)  Ex  parte  Dawes,  re  Moon,  17  Q.  B.  D.  275  ;  34  W.  R.  752 ;  55 
L.  T.  1 14. 

(2)  See  So^dh  Afrioan  Breweriet  v.  King  (1900},  I  Ob.  273 ;  69  L.J. 
Oh.  171  ;  82  L.  T.  32. 

(a)  See  also  hereon  Jaoobs  v.  Credit  LyonnaiM,  12  Q.  B.  D.  5S9 ;  53 
L.  J.  Q.  B.  156 ;  50  L.  T.  194  ;  32  W.  R.  761. 

(6)  Be  MiM90uri  Steamship  Co. ,  42  Oh.  D.  32X  ;  58  L.  J.  Oh.  721 ;  61 
L.  T.  316 ;  ffamlyn  v.  Talisker  Distillery  (1894),  A.  0.  202 ;  71  L.  T.  I. 
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althoDgh  a  contract  is  made  abroad  in  a  coantry  where 
the  period  of  limitation  for  bringing  the  action  is  diffe- 
rent from  what  it  is  here,  yet,  if  the  action  is  brought 
here,  onr  Statute  of  Limitations  will  bind.  Again,  a  Leroux  v. 
contract  may  be  made  abroad,  and  by  the  law  of  the  *'^*^' 
country  where  made  may,  perhaps,  not  be  required  to 
be  in  writing,  although  here  it  may  be  otherwise  by 
reason  of  the  provisions  of  the  Statute  of  Frauds.  Tet 
if  such  a  contract  is  made  abroad  without  writing,  and 
an  action  is  brought  here  upon  it,  such  action  cannot 
succeed,  the  Statute  of  Frauds  dealing  with  matter  of 
procedure  only — that  is,  not  invalidating  the  contract, 
but  requiring  the  evidence  of  writing  (c). 

7.  If  there  are  tvH>  repugnant  clauses  in  a  eantrcu^j  ?•  Of  two 
the  first  is  the  one  to  be  received  (d).  clau•M^he 

first  is  to  be 

8.  27ie   construction   shall   be    taken    most  strongly  "<**^«<*' 
against  the  grantor  or  corUractor  ;  but  this  is  a  rule  not  8.  The  con- 
to  be  resorted  to  until  after  all  other  rules  of  con-  be'^ken 
Btruction  fail ;  and  in  some  cases  it  will  not  apply  at  iS!^"*.***^ 
all — thus  it  does  not  apply  against  the  crown. 

9.  Parol  evidence  is  not  ad7nissible  to  vary  or  con-  9-  P«n>i  evi- 
tradiet  a  written  contract,  but  it  is  admissible  to  explain  m^dbie^to* 
in  the  case  of  a  latent^  though  not  in  the  case  of  a  patent  ^5^*®*  * 
ambiguity. — A  patent  ambiguity  is  one  appearing  on  oontraot. 
the  face  of  the  instrument ;  a  latent  ambiguity  is  one 

not  so  appearing,  but  raised  by  extraneous  evidence ; 
and  the  distinction  between  these  two  cases  as  to  the 
admissibility  of  parol  evidence  has  been  so  well  stated 
by  Lord  Chief-Justice  Tindal,  that  the  author  cannot 
refrain  from  here  giving  his  remarks,  although  somewhat 
lengthy.     His  lordship  stated  the  matter  as  follows : — 

''  The  general  rule  I  take  to  be  that  where  the  words  The  duttnc- 
of  any  written  instrument  are  free  from  ambiguity  in  JSmiMihiiity* 

{e)  Leroux  w.  Brown,  12  C.  B.  Soi. 

[d)  It  may  be  noted  that  the  contrary  is  the  rule  in  the  case  of  a  wUl ; 
f(>r»  as  a  subsequent  will  revokes  a  former,  so  a  later  clause  will  have 
effect  over  an  earlier. 
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of  i»aroi  evi-  themselves,  and  where  external  circumstances  do  not 
caseof  apateut  Create  any  doubt  or  difficulty  as  to  the  proper  applica- 
iinfbiguity°as  *^^^  ^^  those  words  to  claimants  under  the  instrument, 
stated  by  Lord  or  the  subject-matter  to  which  the  instrument  relates, 
Tindai.  such  instrument  is  always  to  be  construed  according  to 

the  strict,  plain,  common  meaning  of  the  words  them- 
selves; and  that,  in  sach  case,  evidence  delwrs  the 
instrument  for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties,  is 
utterly  inadmissible.  The  true  interpretation,  however, 
of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or,  perhaps,  to  speak  more  precisely,  not 
so  much  an  exception  from,  as  a  corollary  to,  the 
general  rule  above  stated,  that  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words  them- 
selves, or  any  difficulty  as  to  their  application  under 
the  surrounding  circumstances,  the  sense  and  meaning 
of  the  language  may  be  investigated  and  ascertained 
by  evidence  dehors  the  instrument  itself;  for  both 
reason  and  common  sense  agree  that  by  no  other 
means  can  the  language  of  the  instrument  be  made 
to  speak  the  real  mind  of  the  party.  Such  investi- 
gation does  of  necessity  take  place  in  the  interpre- 
tation of  instraments  written  in  a  foreign  language; 
in  the  case  of  ancient  instruments;  in  cases  where 
terms  of  art  or  science  occur ;  in  mercantile  contracts, 
which  in  many  instances  are  in  a  pecaliar  language 
employed  by  those  who  are  conversant  in  trade  and 
commerce ;  and  in  other  instances  in  which  the  words, 
besides  their  general  common  meaning,  have  acquired, 
by  custom  or  otherwise,  a  well-known,  peculiar,  idio- 
matic meaning,  in  the  particular  county  in  which  the 
party  using  them  was  dwelling,  or  in  the  particular 
society  of  which  he  formed  a  member,  and  in  which 
he  passed  his  life  "  (e). 

(c)  Short  V.  WUson,  9  C.  &  F.  565-567. 
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When  a  contract  has  once  been  reduced  into  writing,  <^<m  ▼•  l^ord 
evidence  cannot  be  given  to  show  that  the  parties 
at  the  time  agreed  orally  that  some  other  term  or 
stipulation  shoold  be  part  and  parcel  of  the  contract, 
for  to  admit  any  such  evidence  would  be  in  effect 
to  vary  the  written  instrument  (/).  Where,  however, 
though  a  contract  is  in  writing,  there  are  collateral 
terms  or  conditions  entered  into  not  contrary  to  the 
tenor  of  the  written  agreement,  or  supplementary  terms 
are  arranged,  evidence  of  such  terms  may  be  given  {g). 
And  evidence  may  also  be  given  to  shew  that,  by  reason 
of  some  condition  or  stipulation,  a  document  purporting 
to  be  a  contract  is  in  fact  no  contract  at  all  (A).  If 
parties  have  made  an  executory  contract  which  is  to 
be  carried  out  by  a  deed  which  is  afterwards  executed, 
the  real  complete  contract  is  to  be  found  in  the  deed, 
and  the  parties  have  no  right  to  look  at  the  contract', 
although  it  is  recited  in  the  deed,  except  for  the  pur- 
pose of  construing  the  deed  itself ;  it  must  not  be 
looked  to  for  the  purpose  of  enlarging,  or  diminishing, 
or  modifying  the  contract  which  is  to  be  found  in 
the  deed  itself  (i). 


In  mentioning  the  subject  of  implied  contracts,  we  Expretsum 
have  already  stated  that  where  there  is  some  y^ell-  ^citumT^^ 
known  and  established  usage  or  custom  in  a  trade, 
persons  may  be  taken  in  their  contract  to  have  had 
that  in  view  at  the  time ;  and  a  contract  may  be  con- 
strued on  that  footing,  provided,  of  course,  that  the 
custom  or  usage  does  not  clash  with  the  contract ;  for 
it  is  an  imperative  principle  of  construction  that  when- 
ever there  is  an  implied  contract,  and  the  parties  have 


(/)  O088  V.  Lord  Nugent,  5  B.  &  A.  58 ;  /StoU  v.  Fairlamb,  52  L.  J. 
Q.  B.  420 ;  48  L.  T.  574 ;  Leduc  v.  Ward,  20  Q.  B.  D.  475  ;  57  L.  J. 
Q.  B.  379  ;  58  L.  T.  908. 

ig)  See  Anson's  Contracts,  269. 

(A)  PatUe  V.  ffomibrook  (1^7),  I  Oh.  25  ;  66  L.  J.  Ch.  144 ;  75  L.  T. 

475- 

(i)  Legpott  V.  BarreU,  15  Ch.  D.  306 ;  28  W.  R.  962  ;  43  L.  T.  641. 
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also  expressly  agreed  on  the  point,  the  maxim  JBxpres- 
sum  facit  cessare  taciturn  will  ha7e  effect  (k). 


Summary  of 
oases  of 
admiMion 
of  parol 
eyidence. 


The  exceptions  to  the  rule  that  extraneous  evidence 
is  not  admitted  where  there  is  a  written  contract  are 
conveniently  summarised  as  follows : — 

(i.)  In  cases  where  terms  are  proved  supplementary 
or  collateral  to  so  much  of  the  agreement  as  is  in 
writing. 

(2.)  In  cases  where  explanation  of  the  teruis  of  the 
contract  is  required,  that  is,  in  cases  of  latent  as  op- 
posed to  patent  ambiguities. 

(3.)  In  the  introduction  of  usages  into  the  contract 

(4.)  To  shew  fraad,  duress,  or  mistake  (Q. 


Money- 
Lenden'  Act, 
1900. 


In  addition,  it  is  now  necessary  to  observe  the 
provisions  of  the  Money-Lenders'  Act,  1900  (m),  as 
regards  contracts  entered  into  with  money-lenders,  as 
defined  by  the  Act.  It  is  provided  that^  as  regards 
securities  taken  after  November  i,  1900,  if  the  interest 
is  excessive,  or  the  expenses,  fines,  &c.,  are  excessive, 
or  if  the  transaction  is  harsh  or  unconscionable,  the 
Court  may  re-open  the  transaction  and  relieve  the 
borrower  from  payment  of  any  sum  in  excess  of  the 
sum  which  the  Court  considers  under  all  the  circum- 
stances to  be  fairly  due  (n).  In  other  words,  notwith- 
standing the  written  contract,  the  Court  can  receive 
evidence  and  go  completely  behind  it. 


Aj  to  when  When  a  contract  is  to  be  completed  by  a  certain 

oBMooe  of  a  ^    ^^Jt  ^®  ^^^^  ^^  ^^^  formerly  always  was  that  time 
contract.  ^^^  ^f  ^jj^  essence  of  the  contract ;  but  in  equity  it 

{k)  Ante,  p.  22 ;  and  see  herein  Wiggle»worik  v.  Dalliaon^  i  S.  L.  G. 
528  ;  Dougl.  201 ;  Johnaon  v.  EayUon,  7  Q.  B.  D.  438 ;  50  L.  J.  Q.  B. 


735  ;  45  ^  T.  374- 


}  Anson's  Contracts,  269.  (m)  63  k  64  Vict.  c.  51. 

(n)  Sect.  I.  See  hereon  WtUon  ▼.  Otboi-ne,  no  L.  T.  newspaper, 
593 ;  L.  S.  J.  Jane  1901.  A  "money-lender"  is  defined  by  sect.  6. 
Sect.  2  provides  for  the  registration  of  money-lenders,  and  that  a 
money-lender  shall  carry  on  his  business  only  in  his  registered  name, 
and  at  his  registered  addresses. 
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^as  never  so,  unless  expressly  so  stipalated,  either  at 
the  time  of  the  contract^  or  by  notice  given  after- 
wards {0),  or  it  appeared  to  be  so  intended  from  the 
natnre  of  the  property,  e,g.  where  a  reversion  was  being 
Bold,  as  it  might  at  any  moment,  through  the  falling 
in  of  the  life-estate,  become  an  estate  in  possession. 
The  Judicature  Act,  1873  (p),  however,  now  provides  Judicature 
that  stipulations  as  to  time  shall  receive  in  all  courts    ^^ '  ^^ 
the  same  construction  and  effect  as  they  would  have 
theretofore  received  in  equity.     But,  notwithstanding 
this  enactment,  in  mercantile  contracts  stipulations  as 
to  time  are  still  of  the  essence  of  the  contract  (9), 
subject  to  this,  that  with  regard  to  contracts  for  the 
:sale  of  goods,  it  has  now  been  provided  that,  unless  a  Sale  of  Ooodi 
•different  intention  appears  from  the  terms  of  the  con-    ^'  '^^* 
tract,  stipulations  as  to  time  of  payment  are  not  deemed 
to  be  of  the  essence  of  the  contract ;  and  whether  any 
-other  stipulation  as  to  time  is  of  the  essence  of  the 
^contract  or  not,  depends  on  the  terms  of  the  contract  (r). 

The  term  "  month  "  in  a  contract  signifies  a  lunar  Meaning  of 
month  (5),  except  in  the  case  of  mercantile  contracts,  ^i^J,^™- 
^.g.  bills  of  exchange,  when   it  signifies   a  calendar 
month.     In  a  statute  passed  before  1 8  5 1 ,  it  means, 
primd  facie,  a  lunar  month,  but  after  that  time  a 
43alendar  month  (t). 

Besides  contracts  strictly  so  called,  it  may  also  be  Quasi, 
well,  in  concluding  this  chapter,  to  mention  what  are  «^'»*'^**' 
sometimes  known  as  Qtum-eontraeta.     The  expression 
is  merely  a  general  term  intended  to  include  many  legal 

(0)  However,  a  party  to  a  contract  is  not  entitled  in  every  case  by 
-giving  notice  to  make  time  of  the  essence  of  the  contract ;  there  munt 
have  been  some  unreasonable  delay  by  the  other  party.  Green  v.  Sevirif 
13  Oh.  D.  589 ;  49  L.  J.  Ch.  166. 

(p)  Jud.  Act^  1873,  B.  25  (7) ;  Indennaur's  Manual  of  Equity,  261, 
^62. 

{q)  Jteuter  v.  Sola,  4  G.  P.  D.  249 ;  48  L.  J.  Q.  B.  492. 

(*•)  56  &  57  Vict  c.  71,  B.  10. 

(«)  Hulton  V.  Brown,  29  W.  R.  928  ;  45  L.  T.  343. 

(0  52  &  53  Vict.  c.  63,  8.  3. 
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relations  in  which  there  is  an  obligation  resting  on  a- 
party  although  there  is  no  contract  in  any  direct  way^ 
ejg.  if  A.  has  received  the  money  of  B.  under  circum- 
stances which  disentitle  him  to  retain  it,  B.  can  recover 
it  from  him ;  or  if  one  of  several  co-debtors  pays  the 
entire  amount  of  the  debt,  he  may  recover  from  each  of 
the  others  his  proportionate  share  (ri).  So  also  where,, 
in  an  action  for  trespass  to,  or  conversion  or  wrongful 
detention  of  goods,  the  plaintiff  recovers  the  full  value 
of  the  goods  or  damages,  and  the  defendant  satisfies 
the  judgment,  the  transaction  operates  as  a  sale  of 
the  goods  from  the  plaintiff  to  the  defendant,  as  from 
the  time  when  the  judgment  is  satisfied  (i;). 


(t«)  Anson's  Contract,  372-375. 

(v)  Chalmers,  Sale  of  Goods  Act,  1893,  notes  to  sect.  I,  p.  8. 
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CHAPTER  II. 

OF  SIMPLE   CONTRACTS,   AND   PARTICULARLY   OF  CASES  IN 
WHICH    WRITING   IS   REQUIRED   FOR   THEIR   VALIDITY. 

A  SIMPLE  contract  may  be  defined  &s  an  agreement  Definition  of  a 
relating  to  some  matter,  and  either  made  by  word  of  SSt!^  *^° 
month,  or  by  writing  not  nnder  seal ;  and  snch  contracts 
have  been  said  to  be  called  simple  because  they  subsist 
by  reason  simply  of  the  agreement  of  the  parties,  or 
because  their  subject-matter   is   usually   of  a   more 
simple  or  of  a  less  complex  nature  (a).     They  have 
four  great  essentials,  which  are^(i)  Parties  able  to  FourenentiaU 
contract ;  (2)  Such  parties'  mutual  assent  to  the  con-  tnwS^  *  *^**° 
tract;  (3)  A  valuable  consideration;  and  (4)  Some- 
thing to  be  done  or  omitted  which  forms  the  object 
of  the  contract,  and  which  must  be  neither  illegal  nor 
immoral  (b).    There  are  in  certain  cases  other  require- 
ments, and  particularly  writing  is  necessary  in  some 
cases,  as  will  presently  be  shewn ;  but  in  these  cases 
the  form  of  writing  is  not  generally  required  to  give 
efficacy  to  the  contract,  as  is  the  case  as  regards  a 
deed^  but  as  evidence  of  its  existence. 

Firstly,  then,  as  to  the  parties  to  contract.     As  a  Generally 
general  rule,  all  persons  are  competent  to  contract,  for  peraous^re 
the  law  presumes  this  until  the  contrary  is  shewn ;  ^",|^"*  *** 
but  inability  to  contract  may  often  be  shewn,  and 
it  will  be  found  that  in  some  cases  the  incompetency 
to  contract  is  absolute,  in  others  only  limited,  in  some 
the  contract  is  of  no  effect  at  all,  in  others  only  so 
with  regard  to  the  incompetent  party. 

(a)  Brown'B  Law  Diet.  493. 
(6)  Obitty  on  OontraotB,  8. 
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Gaaes  of  in-  The  chief  cases  of  incompetency  to  contract,  either 

oontnctr^  entire  or  limited,  may  be  stated  to  be  in  the  case  of 
infants,  married  women,  persons  of  unsound  mind, 
intoxicated  persons,  persons  under  duress,  and  aliens ; 
and  as  contracts  with  all  these  persons  are  discussed 
in  a  subsequent  chapter,  nothing  further  need  here  be 
remarked  as  to  them  (c). 

A  penon  not  Only  a  party  to  a  contract  can  sue  thereon,  and  a 
ooutmctcan-  pcrson  taking  a  benefit  under  it,  but  not  a  party  to  it, 
not  lue  on  it,  cannot  sue,  unless  indeed  there  is  a  provision  in  an  Act 
of  Parliament  enabling  him  to  do  so  (d),  or  unless  the 
circumstances  are  such  that  he  is  entitled  to  say  that 
he  is  a  cestui  que  trust  of  the  benefit  of  the  contract  (e), 
or  unless  he  is  an  assignee  of  a  party  to  the  contract, 
and  thus  entitled  to  stand  in  his  shoes. 

There  must  be  Secondly,  as  to  the  mutual  assent,  it  is  essential 
of^the^partieL  ^^^^  ^^^  ^^^  parties  should  agree  to  exactly  the  same 
thing;  there  must  be  mutuality  in  the  contract,  or 
there  can  be  no  contract  at  all  (/).  Thus  if  there  is  a 
direct  offer  on  the  one  side,  and  direct  and  unequivocal 
acceptance  on  the  other,  of  exactly  the  same  thing, 
then  there  is  a  perfect  contract ;  but  if  the  acceptance 
is  in  any  way  conditional,  or  introduces  any  fresh  term 
or  stipulation,  then  there  is  no  complete  contract,  unless 
that  fresh  term  or  stipulation  is  in  its  turn  directly  ac- 
FotUr  Y.  ceded  to  by  the  other  contracting  party  (g).  And  there 
can  be  no  contract  where  a  party,  though  signing  a 
document,  did  not  in  fact  know  what  he  was  signing  by 
reason  of  the  fraud  of  the  other  party,  unless,  indeed, 
he  was  guilty  of  negligence  in  signing,  when  he  may — 
e.g.  in  the  case  of  bills  or  notes — incur  a  liability  to 

(e)  See  poit,  chap.  vii. 

{d)  Re  jRotherham  Alvm  and  Chemical  Co.^  25  Oh.  D.  1 1 1  ;  53  L.  J. 
Oh.  290 ;  32  W.  R.  131 ;  50  L.  T.  219. 

(«)  Qawiy  v.  Qandy,  30  Oh.  D.  57 ;  54  L.  J.  Oh.  1154  ;  33  W.  R. 
803  ;  53  L,  T.  306.  (/)  Jordan  v.  NorUm,  4  M.  &  W.  155. 

{g)  FowU  V.  Freeman,  6  Vea.  351  ;  Wtnn  v.  BuUj  7  Oh.  D.  29 ;  47 
L.  J.  Oh.  139 ;  HutHy  v.  Horn-Payne^  4  App.  Oas.  311 ;  48  L.  J.  Oh. 
846 ;  Hawhemoortk  v.  Chaffey,  55  L.  J.  Oh.  335  ;  54  li.  T.  72. 
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third  parties  (A).  Even  although  there  is  an  offer  and 
a  direct  acceptance,  it  sometimes  happens  that  no  con- 
tract is  produced  thereby,  for  evidence  may  be  given  of 
extraneous  facts  which  shew  that  the  parties  did  not  in 
fact  mean  to  be  bound.  Thus,  where  matters  generally  Huiuy  v. 
are  under  discussion,  and  then  there  is  a  bare  offer  to  sell  ^*»^^^y^' 
for  so  much,  and  an  acceptance,  and  afterwards,  on 
further  discussion  as  to  payment  and  other  terms,  the 
parties  disagree,  here  the  fact  of  other  matters  having 
been  at  the  time  under  consideration,  and  there  having 
been  subsequent  negotiations  with  regard  thereto,  shews 
that  there  was  in  fact  no  concluded  contract  ({).     But  Bdiamp  ▼. 

Th'hmha.m. 

if,  in  fact,  no  other  terms  were  under  consideration,  and 
there  was  a  simple  offer  and  a  direct  acceptance,  the 
circumstance  that  the  parties  afterwards  entered  into 
further  negotiations,  cannot  alter  the  fact  that  a  con- 
cluded contract  had  been  actually  made  (;). 

Where  it  is    necessary,   to    satisfy  the  Statute  of  What  is  neces- 
Frauds,  that  the  contract  should  be  in  writing,  there  i2lh  a  contract 
is  also  another  point  to  be  observed  if  it  is  desired  to  [^JJumente^* 
make  out  a  contract  from  different  instruments,  and 
that  is,  that  the  different  instruments,  offered  as  con- 
stituting an  entire  contract,  must  be  connected  inter 
86 — that  is,  by  reference  in  themselves  to  each  other — 
without  the  necessity  of  any  parol  evidence  to  connect 
them.     This  is  well  shewn  by  the  case  of  Boydell  v.  Boydai  v. 
DruTnmond  (A:),  which  was  an  action  for  alleged  breach  -^^^'"'"^"  • 
of  contract  to  take  and  pay  for  a  set  of  prints  from 
some  of  the  scenes  in  Shakespeare's  plays,  and  which 
contract,  as  it  was  not  to  be  performed  within  a  year, 
was  required  to  be  in  writing  by  section  4  of  the 
Statute  of  Frauda    The  agreement  in  writing  on  which 
it  was  sought  to  charge  the  defendant  was  this — ^that 

(A)  PoiUr  V.  Mackinnon,  L.  R.  4  C.  P.  704 ;  38  L.  J.  C.  R  310 ; 
LewU  V.  Clay,  67  L.  J.  Q.  B.  224  ;  77  L.  T.  653  ;  46  W.  R.  319. 

{i)  Huney  t.  Hom-Paynty  4  App.  Gas.  31 1  ;  48  L.  J.  Cb.  846; 
Bristol  and  Swansea  Agrated  Bread  Co.  Limited  v.  Maggs^  44  Ch.  D. 
616 ;  59  L.  J.  Ch.  472 ;  62  L.  T.  416. 

ij)  Bdlamy  v.  Debenham,  45  Ch.  D.  481  ;  63  L.  T.  22a 

{k)  II  East,  142. 
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printed  copies  of  the  prospectus,  containing  the  fall 
particulars  of  the  pnblication^  lay  on  the  counter  of  the 
plaintiff's  shop  for  inspection,  and  that  there  was  also 
a  book  lying  there,  headed  ''  Shakespeare  Subscribers : 
their  signatures,"  and  that  the  defendant  had  signed 
his  name  in  this  book ;  but  it  also  appeared  that  there 
was  nothing  in  the  book  containing  the  signatures 
referring  to  the  prospectus,  nor  was  there  anything  in 
the  prospectus  referring  to  the  book ;  and  upon  this  it 
was  held  that  there  was  no  binding  contract,  the  reason 
being  shewn  in  the  following  passage  from  one  of  the 
judgments  delivered :  '*  If  there  had  been  anything  in 
the  book  which  had  referred  to  the  particular  prospectus, 
that  would  have  been  sufficient ;  if  the  title  to  the  book 
had  been  the  same  as  the  prospectus,  it  might  perhaps 
have  done ;  but  as  the  signature  now  stands,  without 
reference  of  any  sort  to  the  prospectus,  there  was 
nothing  to  prevent  the  plaintiff  from  substituting 
any  prospectus,  and  saying  that  it  was  the  prospectus 
exhibited  in  his  shop  at  the  time  to  which  the  signature 
related"  (0. 


Modern relaxa-       But   the    rule    as    thus    laid    down   in  Boydell  v. 

■trict*ruie^ii     Drummond  must  be  taken  to  have  been  somewhat  re- 

^nmwond  Isxed  by  modern  cases,  it  having  been  held  that  parol 
evidence  is  admissible  to  connect  two  documents  where 
one  document  obviously  refers  to  another,  and  where 
the  two  when  thus  connected  make  a  contract  without 

Oliver  y,  further  explanation  (m).     Thus  in  one  case  the  de- 

H  anting,  «-i  -%  vy  •%         y    •      •!»      t*      t     y, 

fendant  agreed  to  sell  to  the  plaintiff  a  freehold  estate 
for  ;f  2375,  and  signed  a  memorandum  which  contained 
all  the  essentials  of  the  contract  except  that  it  omitted 
to  mention  or  refer  to  the  property  agreed  to  be  sold. 
Two  days  afterwards  the  plaintiff,  pursuant  to  the  con- 
tract, sent  the  defendant  a  cheque  for  the  deposit  and 
in  part  payment  of  the  price,  and  the  defendant  replied 

(2)  Per  Le  Blanc,  J.,  1 1  Eaat,  158.  See  farther  Ingram  v.  LiuUy 
I  0.  &  B.  186;  Stwddt  V.  WaUon,  33  W.  R.  118;  PoUer  v.  Peter%,  64 
L.  J.  Ch.  357  ;  74  L.  T.  624.  (m)  See  Anson's  Contracts,  7a. 
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by  letter,  "I  beg  to  acknowledge  receipt  of  cheque 
on  account  of  the  purchase-money  for  the  F.  estate." 
It  was  held  that  parol  evidence  was  admissible  to  ex- 
plain the  circumstances  under  which  the  letter  was 
written,  and  that  as  such  evidence  connected  the  letter 
and  the  memorandum,  the  two  documents  read  to- 
gether constituted  a  sufiScient  memorandum  under 
the  Statute  of  Frauds  (n).  It  will  be  observed  that 
in  this  case  there  was  an  obvious  reference  in  the 
letter  to  another  document,  which  was  not  the  case  in 
Boyddl  V.  DrumTnond^  the  rule  in  which  case  must  still 
be  taken  as  holding  good  in  its  general  terms,  and  which 
has  indeed  been  since  acted  upon  by  the  same  Judge 
who  decided  the  case  just  referred  to  (0).  It  must, 
however,  be  remembered  that  in  the  case  of  contracts 
not  required  by  law  to  be  in  writing,  there  is  nothing 
to  prevent  the  connection  of  several  documents  by  oral 
evidence  (p). 

Any  offer  that  is  made  by  a  person  does  not  bind  him,  An  offer  is 
and  may  be  revoked  by  him,  until  it  is  accepted  by  Jufi^^pted. 
the  person  to  whom  it  is^onade,  for  until  then  he  has 
a  locus  pcenitentice  allowed  him  {q) ;  and  this  is  true, 
although  the  person  making  the  offer  expressly  gives 
the  person  to  whom  it  is  made  a  certain  time  to  accept 
or  reject  it.  There  is  nothing  binding  between  the 
parties  until  the  offer  is  accepted  ;  but  then,  when  the 
unconditioual  acceptance  is  once  made,  there  is  a  per- 
fect and  binding  contract.     When  an  offer  is  made  by 

(n)  Oliver  v.  Hunting,  44  Ch.  D.  205  ;  59  L.  J.  Ch.  255  ;  62  L.  T. 
108.  See  also  McOuffie  v.  Burleigh,  78  L.  T.  264.  In  connection  with  the 
principle  involved  in  Boyddl  v.  Drummond^  see  also  Pearce  v.  Gardner 
(1S97),  (I  (J.  B.  688  ;  66  L.  J.  Q.  B.  457  ;  76  L.  T.  441),  where  it  was 
held  that  an  envelope  addressed  to  a  vendee,  and  received  by  him,  enclos- 
ing a  letter  which  set  out  the  terms  of  the  contract,  bat  in  which  the 
name  of  the  vendor  only  appeared,  was  sufficiently  connected  with  the 
enclosure  to  be  admitted  in  evidence,  in  order  to  prove  a  memorandum 
in  writing  of  the  contract,  within  the  meaning  either  of  sect.  4  of  the 
Statute  of  Frauds,  or  of  sect.  4  of  the  Sale  of  Goods  Act,  1893. 

(0)  Mr.  Ju^ioe  Kekewich  in  Potter  v.  Peters,  64  L.  J.  Ch.  357  ;  74 
L.  T.  624. 

(p)  Edwards  v.  Aherayron  Mutual  Insurance  Company,  i  Q.  B.  D. 
587  ;  44  L.  J.  Q.  B.  67.  (q)  JRoutledge  v.  Grant,  4  Bing.  653. 
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Presamption 
of  oonti  nuance 
of  intention 
to  contract. 


Adams  ▼. 
Lindsell, 


Dunlap  V. 
HiggvM. 


Quenerduaine 
V.  Cole. 


letter,  which  is  to  be  accepted  by  a  particular  time, 
there  is  a  presumption  that  the  intention  to  contract 
continues  until  that  times  arrives,  unless  the  offer  is  be- 
fore then  rescinded ;  so  that  where  in  one  case  an  offer 
was  made  by  the  defendant  to  sell  at  a  certain  price, 
"receiving  an  answer  by  return  of  post/*  and  through  the 
defendant's  mistake  the  plaintiff  did  not  get  the  letter  at 
the  time  he  should  have  done,  but  when  he  did  receive  it 
sent  an  answer  by  return  of  post,  and  the  defendant  had 
in  the  meantime  considered  the  bargain  off,  and  sold 
to  some  one  else,  it  was  held  that  there  was  a  per- 
fect contract  (r).  In  another  case,  an  offer  was  made 
which  required  an  answer  by  return  of  post,  and,  by  the 
fault  of  the  post-office  officials,  the  letter  did  not  reach 
the  plaintiff  when  it  ought  to  have  done,  but  directly 
he  did  receive  it  he  accepted  the  offer;  it  was  held 
that  there  was  a  complete  contract  (s).  And  it  has 
been  held  that  an  offer  by  telegram  is  presumptive 
evidence  that  a  prompt  reply  is  expected,  and  an 
acceptance  by  letter  may  be  evidence  of  such  un- 
reasonable delay  as  to  justify  a  withdrawal  of  the 
offer  (0- 


When  a  con- 
tract taking 
place  through 
the  post  is 
complete. 


It  has  now  been  definitely  decided  with  regard  to 
a  contract  taking  place  through  the  post — that  is, 
where  it  is  understood,  either  expressly  or  impliedly, 
between  the  parties  that  the  acceptance  is  to  be  sent 
by  post — ^that  such  a  contract  is  complete  directly  the 
letter  accepting  the  offer  is  posted,  even  although  it 
may  never  reach  its  destination  (u).  In  fact,  where 
an  offer  is  made  under  such  circumstances  that  it  must 
have  been  within  the  contemplation  of  the  parties  that, 
according  to  the  ordinary  usages  of  mankind,  the  post 


(r)  AdafM  v.  lAndsdl,  i  B.  &  Aid.  68 1.  See  also  Stevenson  v.  McLean, 
5  Q.  B.  D.  356  ;  49  L.  J.  Q.  B.  701  ;  28  W.  R.  916. 

(8)  Dv/tdop  V.  Higgint,  i  H.  L.  Cas.  381. 

(t)  Quenerduaine  v.  CW«,  32  W.  R.  185. 

{u)  Harris's  Case,  L.  R.  7  Ch.  Ap.  587  ;  41  L.  J.  Ch.  621 ;  The 
Household  Fire  and  Carriage  Accident  Insurance  Co.  [Limited)  v.  Orantf 
4  Ex.  Div.  (C.  A.)  216 ;  48  L.  J.  Ex.  577. 
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might  be  used  as  a  means  of  commanicating  the  accept-  Henthom  y. 
ance,  the  contract  is  complete  as  soon  as  the  accept-  ^' 
ance  is  posted  (x).  It  had  formerly  been  held  that 
sach  a  contract  is  not  complete  until  the  letter  of 
acceptance  is  received  by  the  party  making  the  offer  (y), 
bat  this  decision  is  now  clearly  overruled,  and  the  law 
is  as  just  stated. 

An  offer  made  under  seal  cannot  be  withdrawn,  Reyoc&tionor 
but  in  other  cases,  as  already  stated,  there  is  until  ac-  Tn  offer!,^*  ^ 
ceptance  a  locus  poRnitentice,  and  it  may  be  withdrawn. 
But  no  withdrawal  or  revocation  of  an  offer  is  effective 
until  communicated,  and  though,  as  already  stated,  in 
the  case  of  contracts  taking  place  through  the  post,  an 
acceptance  is  communicated  when  it  is  despatched,  a 
revocation  or  withdrawal  is  not  communicated  until  it 
is  received  (z).  Therefore,  where  the  defendant  wrote  Byrne  ▼.  Van 
and  posted  an  offer  (which  naturally  indicated  that  the  ^^^*<'^'*^ 
acceptance  might  be  communicated  in  the  same  way), 
and  the  plaintiff  wrote  accepting  it,  and  posted  such 
acceptance,  and  in  the  meantime  the  defendant  had 
written  withdrawing  his  offer,  but  such  letter  of  with- 
drawal had  not  been  received  by  the  plaintiff  at  the 
time  of  posting  his  acceptance,  it  was  held  that  there 
was  a  complete  contract  (a).  As  stated  in  the  case 
just  referred  to  below,  both  legal  principles  and  practical 
convenience  require  that  a  person  who  has  accepted  an 
offer  not  known  to  him  to  have  been  revoked  shall  be 
in  a  position  safely  to  act  upon  the  footing  that  the 
offer  and  acceptance  constitute  a  contract  binding  upon 
both  parties.  Although  a  person  makes  an  offer  which 
is  to  remain  open  for  a  certain  time,  he  may  retract  or 

(x)  HenJthom  ▼.  Prtuer  (1892),  2  Ch.  27  ;  61  L.  J.  Ch.  373  ;  66  L. 
T.  439. 

(y)  British  American  Telegraph  Co.  v.  CoUon,  L.  R.  6  Ex.  108 ;  40 
L.  J.  Ex.  97. 

(2)  Benthorn  v.  Fraser  (1892),  2  Ch.  27  ;  61  L.  J.  Ch.  373  ;  66  L.  T. 

439- 

(a)  Byrne  v.  Van  Tienhoven,  5  0.  P.  D.  344 ;  49  L.  J.  O.  P.  316 ; 
42  L.  T.  371.  See  hereon  Be  London  and  Northern  Bank^  ex  parte 
Jones  (1900),  I  Ch.  220  ;  69  L.  J.  Ob.  24 ;  81  L.  T.  512. 
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Diekinton  v, 
Doddt, 


withdraw  the  offer,  even  during  that  time,  before  it  has 
been  accepted,  and  it  appears  that  a  sale  to  another 
person  is  sufficient  retraction  or  withdrawal  if  it  comes 
to  the  knowledge  of  the  other  party,  either  directly  or 
indirectly,  under  circumstances  sufficient  to  induce  such 
other  party  to  believe  it  (6). 


Recovery  of 
reward  offered 
by  advertise- 
ment. 


It  has  been  held  that  where  a  person  offers  by  adver- 
tisement a  reward  for  the  doing  of  some  act,  any  person 
doing  such  act  has  a  right  to  recover  the  advertised 
reward.  This  is  at  first  only  an  offer  to  the  whole 
world  at  large,  but  any  particular  person  doing  the  act 
renders  it  the  same  as  if  the  offer  were  made  to  and 
accepted  by  him,  and  the  doing  of  the  act  required 
amounts  to  a  valuable  consideration,  so  that  all  the 
essentials  of  a  valid  simple  contract  exist  (c).  It  is 
submitted  that  this  principle  does  not  apply  if  the 
person  doing  the  act  did  not  at  the  time  know  of  the 
reward  offered  (d). 


Oonditioni 
on  tickets, 
receipts,  &c. 


If  a  person  offers  to  sell  or  carry  goods,  or  do  any 
other  act,  on  certain  terms  and  conditions,  and  the  party 
to  whom  the  offer  is  made  buys  the  goods,  or  delivers  the 
goods  to  be  carried,  or  suffers  the  other  act  to  be  done, 
he  is  taken  to  have  assented  to  the  special  terms  and 
conditions.  Thus  if  A.  puts  up  in  his  shop  a  notice 
that  he  charges  interest  on  the  price  of  all  goods  sold 
and  not  paid  for  within  a  certain  time,  and  a  person 
having  seen  that  notice  buys  goods,  he  has  assented 
to  the  condition  as  to  interest,  and  it  forms  part  of 
the  contract.  Matters  of  this  kind  often  arise  in  the 
case  of  railway  companies  who  make  offers  to  carry  or 
receive  goods  on  certain  conditions,  e,</.  by  giving  a 

(6)  DicJcinKm  v.  Dodds,  2  Oh.  D.  463 ;  45  L.  J.  Ch.  777. 

(c)  Per  Lord  Campbell,  in  Gerhard  v.  Bate^y  2  E.  &  B.  476 ;  CarliU 
V.  Carbolic  Smoke  Ball  Co.  (1893),  i  Q.  B.  256 ;  62  L.  J.  Q.  B.  257  ; 
67  L.  T.  837. 

{d)  See  this  point  and  the  cose  of  Williami  v.  Cai'vxirdine  (4  B.  &  Ad. 
621),  which  is  Bometimefl  quoted  as  an  authority  to  the  contrary,  dealt 
with  in  Anson's  Ck>ntracts,  p.  18.  There  appears  to  be  no  direct  English 
authority  on  the  point,  but  there  are  conflicting  American  authorities. 


Digitized  by 


Google 


WRITING  18  REQIHRED  FOR  THEIR  VALIDITY.  41 

receipt  or  ticket  containing  detailed  terms  and  con- 
ditions. The  question  then  arises  whether  the  party 
is  bound  by  sach  terms  and  conditions.  If  he  read  the 
conditions,  then  certainly  he  is  bound  by  them,  but  this 
is  also  the  case  if  he  saw  there  were  certain  conditions 
but  did  not  choose  to  read  them,  or  they  were  so  plainly 
stated  on  the  face  of  the  document  that  he  must  be 
taken  to  have  seen  them,  or  is  guilty  of  negligence  in  not 
having  read  them  («).  But  if  the  conditions  are  stated  Hendenon  v. 
on  the  back  of  the  document,  or  in  very  small  type,  so 
that  a  person  cannot  be  presumed  to  have  seen  them,  and 
is  guilty  of  no  negligence  in  not  having  done  so,  then 
he  is  not  bound  unless  it  is  proved  that  he  did  in  fact 
see  them  (/). 

Thirdly,  as  to  consideration.     A  valuable  considera-  The  qaMiion 
tion  has  already  been  defined  (g),  and  upon  it  the  first  noUconriderii- 
point  to  be  noticed  is,  that  though  some  valuable  con-  *i^°t^fo]!?®hat 
sideration  is  an  essential  to  a  simple  contract  (A),  yet  the  u  agreed  to  be 
question  of  whether  or  not  the  consideration  is  sufficient  be^nsiderod. 
for  what  is  agreed  to  be  done  will  not  be  entered  into ; 
thus  the  forbearance  of  legal  proceedings  for  a  very 
short  time  is  a  perfectly  satisfactory  valuable  considera- 
tion for  an  agreement  to  pay  a  much  larger  sum  (i), 
and  a  bondjide  compromise  of  a  real  claim  is  a  valuable 
consideration,  whether  the  claim  would  have  been  suc- 
cessful or  not,  but  the  plaintifi*  must  believe  that  he  has 


(c)  Harris  ▼.  Oreat  Wntem  By,,  i  Q.  B.  D.  515 ;  45  L.  J.  Q.  B. 
729 ;  Parker  v.  Souik-EoBteni  Ry,,  2  C.  P.  D.  416 ;  46  L.  J.  C.  P. 
768. 

(/)  Hendemon  v.  Stevtnvm,  L.  R.  2  Sc.  App.  470 ;  Bowntree  v. 
RioKardKm,  57  J.  P.  533  ;  9  T.  L.  R.  297. 

{g)  See  atUe,  p.  18. 

{h)  For  some  remarks  on  how  consideration  came  to  be  the  important 
ingredient  in  simple  contracts,  the  student  is  referred  to  Anson's  Con- 
tracts, 48-53  ;  and  it  may  be  useful  to  here  quote  the  following  passage 
from  that  work  (p.  52) :  **  It  is  a  hard  matter  to  say  how  consideration 
came  to  form  the  basis  upon  which  the  validity  of  informal  promises 
might  rest.  Perhaps  it  may  suffice  for  our  present  purposes  to  say 
that  the  *  quid  pro  quo,^  as  it  is  styled  in  some  of  the  early  reports, 
was  probably  borrowed  by  the  Common  Law  Courts  from  the  Court  of 
Chancery." 

{%)  See,  for  instance,  Smith  v.  Algar,  i  B.  &  A.  603. 
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/ 


a  case,  and  must  intend  bond  fide  to  maintain  it  (j) ; 
and  if  the  professed  consideration  is  practically  nothing 
at  all,  bat  simply  a  nullity,  as,  for  instance,  the  sur- 
render of  a  tenancy  at  will,  which  may  be  determined 
at  any  time,  then  it  will  not  be  sufficient.  In  other 
words,  consideration  need  not  be  adequate,  but  must 
be  real  (k).  It  has  also  long  been  the  rule  in  equity 
in  cases  of  most  utter  and  unconscionable  inadequacy 
of  consideration — such  inadequacy,  in  fact,  as  to  shock 
the  conscience — to  give  relief  on  the  ground  of  some 
imposition  or  fraud,  and  in  the  case  of  bargains  with 
expectant  heirs  it  is  generally  necessary  to  shew  that 
a  full  consideration  was  paid  (2);  and  this  now 
applies  to  all  divisions  of  the  High  Court  of  Justice. 
Further,  the  provision  of  the  Money-Lenders'  Act, 
1 900,  already  referred  to  (m),  must  be  borne  in  mind  ; 
but  still  there  is  nothing  in  all  this  to  do  away  with 
the  correctness  of  the  general  rule,  that  the  question 
of  adequacy  or  inadequacy  of  the  consideration  will 
not  be  entertained. 


When  writing 
is  used,  it  must 
shew  the  con- 
sideration as 
well  as  the 
promise. 

Wain  V. 
WarUers. 


When  writing  is  used,  it  is  not  sufficient  for  the 
writing  to  shew  the  promise,  and  then  to  shew  by  oral 
evidence  that  there  was  a  consideration  for  that  promise, 
but  both  the  promise  and  the  consideration  must  appear 
on  the  face  of  the  written  contract,  or  be  capable  of  being 
implied  therefrom  (71),  or  it  will  not  be  binding ;  for  the 
consideration  is  part  of  the  agreement  (0),  and  this 


(j)  Miles  V.  Nets  Zealand  A  Iford  Estate  Companyj  32  Oh.  D.  266 ; 
55  L.  J.  Ch.  801 ;  34  W.  R.  669 ;  54  L.  T.  582. 

(it)  Anson's  Contracts,  86,  87. 

{I)   See  hereon  Indermaur's  Manaal  of  Equity,  228-232. 

(to)  Ar\U,  p.  3a 

(n)  Thus  it  is  not  necessary  in  a  contract  in  writing  for  the  sale  of 
goods  that  the  price  of  the  goods  should  be  actually  named,  if  in  fact 
no  specific  price  has  been  agreed  on,  for  it  will  be  presumed  that  the 
contract  is  to  pay  a  reasonable  price.  But  if  a  specific  price  is  agreed 
on,  then  that  price  must  be  mentioned  in  the  contract,  and  oral  evidence 
is  inadmissible  on  the  point  (ffoadley  v.  M^Laine,  10  Bing.  482). 

(0)  Wain  V.  Wariters,  I  S.  L.  C.  310;  5  East,  la  See,  however, 
the  case  of  Re  Barnstaple  Second  Annuitant  Society  (50  L.  T.  424),  where 
it  was  held  that  oral  evidence  might  be  admitted  to  show  that  there 
was  another  consideration  besides  the  one  mentioned  in  the  contract 
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is  SO  even  though  writing  was  not  necessary  to  the  KxcepUons  to 
yalidity  of  the  instrnment.  To  this  rule  there  are  ex- 
ceptions in  the  case  of  bills  of  exchange  and  promissory 
notes,  in  which  the  consideration  is  presumed  until  the 
contrary  is  shewn,  and  also  in  the  case  of  guarantees, 
as  to  which  it  is  provided  by  the  Mercantile  Law  Amend- 
ment Act,  1856  (p),  as  follows :  "  No  special  promise  to 
be  made  by  any  person  after  the  passing  of  this  Act,  to 
answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  being  in  writing,  and  signed  by  the  person  to 
be  charged  therewith,  or  some  other  person  thereunto 
lawfully  authorized,  shall  be  deemed  invalid  to  support 
any  action,  suit,  or  other  proceeding,  to  charge  the 
person  by  whom  such  promise  shall  have  been  made, 
by  reason  only  that  the  consideration  for  such  promise 
does  not  appear  in  writing,  or  by  necessary  inference 
from  a  written  document."  The  reason  of  this  altera- 
tion in  the  case  of  guarantees  was  because  it  was  found 
in  practice  that  the  rule  led  to  many  unjust  and  tech- 
nical defences  to  actions  upon  guarantees  (q) ;  but  the 
student  will  observe  here  that  the  statute  does  not 
dispense  with  the  necessity  of  a  consideration  to  a 
guarantee,  but  merely  provides  that  it  need  not  appear 
on  the  face  of  the  instrument. 

Considerations  with  reference  to  the  time  of  their  ConaidemtionB 
performance   may   be    either  executed^   i.e,   something  referenoTto 
done  before  the  making  of  the  promise ;  executory,  i.e.  Jv^J™®.*^' 
something  to  be  done  at  a  future  day ;  cancurrerU,  i.e.  formanoe. 
taking  place  simultaneously ;  or  continuing^  i.e.  partly 
performed,  and  partly  yet  to  take  place  (r).     A  very 
important  question  to  be  asked  on  this  subject  is.  Will  An  exeoated 
an  executed  consideration  support  a  promise  ?  and  the  ^if  onl™Bi?^ 
answer  is  mainly  found  in  the  leading  case  of  Lamp-  ^hen*moved'^ 
leigh  v.  Braithwaite  (s),  which  decides  that  "  a  mere  by  a  precedent 

request. 

(jd)  19  &  20  Vict.  c.  97,  n.  3. 
(?)  I  S.  L.  0.  319. 
(r)  Chitty  on  Contracts,  37. 

(b)  I  S.  L.  G.  136  ;  Hobart,  105  ;  and  see  Broitford  v.  Rotd^on,  8  In 
E.  O.  L.  468. 
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LampMghv.    volnntary  coartesy  will  not  uphold  assampsit,  but  a 
Braithwaite.     qq^xt^^bj  moved  by  a  previous  request  will."     An  exe- 
cuted or  past  consideration,  therefore,  to  support  a 
promise,  must  be  moved  by  a  precedent  request,  e.g,  if 
the  plaintiff  in  his  statement  of  claim  alleges  that  in 
consideration  that  he  had  done  a  obtain  act  for  the 
defendant  the  defendant  promised,  this  would  be  bad ; 
but  if  he  stated  that  in  consideration  that  he  had  done 
a  certain  act  for  the  defendant  at  his  request^  the  defend- 
ant promised,  this  would  be  good.     This  previous  re- 
quest may  be  either  express  or  implied,  and  it  will  be 
implied  in  the  following  cases : — 
Oases  in  which        ^  •  Where  the  plaintiff  has  been  compelled  to  do  that 
the  previous     which  the  defendant  was  leffally  compellable  to  do  and 

request  will  be  ,,,..«• 

implied.  ought  to  have  done,  e,g.  where  the  plaintiff  was  a  surety 

for  the  defendant,  and  has  been  called  upon  to  pay,  and 
has  paid,  the  amount  for  which  he  was  surety. 

2.  Where  the  plaintiff  has  voluntarily  done  what  the 
defendant  was  compellable  to  do^  and  in  consideration 
thereof  the  defendant  has  afterwards  expressly  pro- 
mised to  reimburse  him.  A  person  cannot  recover  for 
his  spontaneous  act  unless  there  is  sach  a  subsequent 
promise  {t\  bat  the  promise  being  made,  then  the  prior 
reqaest  is  implied. 

3.  Where  the  defendant  has  accepted  the  benefit  of 
the  consideration,  e,g.  if  a  tradesman  sends  to  a  man 
goods  which  he  never  ordered,  but  he  chooses  to  keep 
them  (u) ;  and 

4.  Where  the  plaintiff  has  voluntarily  done  some 
act  for  the  defendant  which  is  for  the  public  good, 
e,g.  in  paying  the  expenses  of  burying  a  person  in 
the  absence  of  the  one  legally  liable  to  pay  such 
expenses  {x). 


semces. 


Counsel's  There   is    one   case   even   at    the   present    day  in 

which,  though  there  is  actually  an  express  previous 

(0  Stoker  V.  i>w/<,  I  T.  R.  20. 

(u)  I  S.  L.  G.  142  ;  Ghitty  on  Contracts,  38. 

(x)  Roscoe's  Digest,  513. 
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reqaest^  no  action  can  be  maintained,  viz.,  in  the  case 
of  connsel's  seryioeB,  for  any  fee  is  here  looked  upon 
as  an  honorarium. 

In  discussing  executed  considerations,  there  is  an-  An  azeonM 
other  important  point  to  be  mentioned,  and  that  is,  that  from  which 
where  from  the  executed  consideration  the  law  implies  pifJVprombe 
a  promise,  the  force  and  strength  of  the  consideration  is  wiU  not  wp- 
exhausted  in  producing  the  implied  promise,  and  it  will  promiM. 
support  no  express  promise  in  addition  to  it.     Thus  it 
was  held  that  where  an  account  had  been  stated,  and 
a  sum  found  to  be  due  thereon  to  the  plaintiff,  that 
this  fact  would  not  support  an  express  promise  to  pay 
such  sum  in  fiUurOj  because  the  promise  that  the  law 
implied  from  it  was  to  pay  in  prcesenti  (3/),     So  again, 
in  the  case  of  Boscorla  v.  Thomas  (z),  where,  in  con-  Botcoria  v. 
sideration  that  the  plaintiff  had,  at  the   defendant's         ^' 
request,  bought  a  horse  of  the  defendant,  the  defendant 
afterwards  promised  that  the  horse  was  free  from  vice, 
it  was  held  that  there  was  no  consideration  to  support 
this  promise,  for  it  was  an  executed  consideration  from   ' 
which  the  law  had  already  implied  a  promise  to  deliver 
the  horse,  and  therefore  it  would  not  serve  to  support 
any  other  promise. 

There  are  many  matters  of  a  past  nature  which  throw  A  merely 
upon  a  person  a  moral  obligation,  but  though  there  deration^^li 
have  been  cases  to  shew  that  a  merely  moral  consideriH  "®*  support  a 

''  promise. 

tion  will  support  a  promise  (a),  they  may  be  put  aside 

as  undoubtedly  not  law  at  the  present  day,  and  it  can 

be  definitely  stated  that  a  consideration  only  moral  in 

its  nature  will  not  be  sufficient  to  support  a  contract. 

This  is  well  illustrated  by  the  case  of  Beaumont  v.  Beaumont  v. 

Beeve  (b),  in  which  it  was  decided  that  a  promise  by  a 

man  that,  in  consideration  that  he  had  seduced  and 

{y)  Hopkint  v.  Loffan,  5  M.  &  W.  247. 
(2)  3  Q.  B.  234 ;  6  Jur.  929. 
(a)  Ohitty  on  Contracts,  29,  30. 
(&)  8  Q.  B.  483. 
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cohabited  with  a  woman,  he  would  make  her  a  certain 
payment,  was  nearly  nudum  pactum^  and  could  not  be 
enforced:  the  seduction  gave  forth  no  obligation  towards 
the  woman  which,  according  to  our  laws,  could  be  en- 
forced, and  therefore  no  promise  could  give  a  right  of 
action  on  it.  The  student  must  not  confuse  this  with 
a  promise  by  a  man  to  pay  a  sum  to  the  mother  of 
his  illegitimate  child  towards  its  support,  for  this  is 
perfectly  valid,  as  a  mother  by  undertaking  the  entire 
support  of  such  child  does  more  than  by  law  she  is 
bound  to  do,  and  this  forms  a  sufficient  consideration 
for  the  promise  {e). 

But  a  moral  But  though  a  merely  moral  obligation  will  not  con- 

which  WM        stitute  a  sufficient  foundation  to  support  a  promise,  yet, 
once  a  legal      jf  j^  jg  j^q^j  entirely  of  a  moral  nature,  but  was  once 

one  will  Bup-  ... 

portapromiie.  a  legal  obligation,  which  has  only  become  a  moral  one 
by  reason  of  having  become  devoid  of  legal  remedy,  it 
may  support  a  promise  (d).  The  correct  rule  upon 
.  the  point  has  been  well  stated  to  be  that  "  an  express 
promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  sus- 
pended by  some  positive  rule  of  law ;  but  can  give 
no  original  rigfU  of  action  if  the  obligation  on  which 
it  is  founded  could  Tuver  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim  or  statute  pro- 
vision "  (e).  Thus  in  the  case  of  an  agreement  to  pay  a 
sum  in  consideration  of  past  seduction,  this  is  an  obli- 
gation which  never  could  have  been  enforced  at  law, 
but  in  the  case  of  a  debt  which  has  been  barred  by 


(o)  SmiUi  V.  Jtoche,  28  L.  J.  0.  P.  237. 

(d)  I  S.  L.  O.  143. 

(e)  Note  to  WennaU  v.  Adney,  3  B.  Ae  P.  252.  See  also  Chitty  on 
Contracts,  36.  The  following  quotation  also  puts  the  matter  very 
plainly  : — "  Where  the  consideration  was  originally  beneficial  to  the 
party  promising,  yet  if  he  be  protected  from  liability  by  some  provision 
of  the  Statute  or  Common  Law,  meant  for  his  advantage,  he  may 
renounce  the  benefit  of  that  law ;  and  if  he  promises  to  pay  the  debt, 
which  is  only  what  an  honest  man  ought  to  do,  he  is  then  bound  by 
the  law  to  perform  it"    (Per  Parke,  B.,  in  EarU  v.  Oliver,  2  Ex.  9a) 
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the  Statute  of  Limitations,  thoagb,  being  so  barred,  the 

obligation  to  pay  is  merely  a  moral  one,  yet  it  is  an 

obligation  which  could  once  have  been  enforced,  and 

has  only  been  rendered  simply  moral  by  reason  of  its 

having  become  devoid  of  legal  remedy,  and  the  promise 

to  pay  such  a  debt  is  binding  (/).     This  principle  does  Jakeman  v. 

not,  however,  apply  to  a  debt  from  which  a  bankrupt 

is  released  by  his  order  of  discharge,  for  no  promise  to 

pay  such  a  debt  can  be  enforced  unless  supported  by  a 

new  and  valuable  consideration  (g),  the  debt  being,  in 

fact,  extinguished. 

With  regard  to  an  executory  consideration,  as  it  An  executory 
consists  of  something  to  be  done  at  a  future  day,  of  must  generally 
course  before  an  action  can  be  maintained  on  the  con-  f^me^i^^e 
tract,  the  future  act  forming  the  consideration  must  »n  action  can 
have  been  done  by  the  plaintiff,  or  he  must  at  least  the  contract, 
have  been  always  ready  and  willing  to  do  it. 

The  doing  by  a  person  of   an   act  which  he  was  Th<r  doing  of 
already  under  a  legal  obligation  to  do  cannot  form  a  ^aa^uud  to** 
consideration ;  thus  a  promise  by  a  master  of  a  ship  to  <^.^"  °?  ^^' 
pay  his  seamen  a  sum  in  addition  to  their  proper  wages, 
as  an  incitement  to  extra  exertion  on  sudden  emergency, 
is  not  binding,  for  they  are,  as  seamen,  bound  to  do 
everything  in  their  power  (h).     This  is  an  instance  of 
unreality  of  consideration  (i).    But  it  would  be  different 
if  risks  had  arisen  which  were  not  contemplated  by 
the  contract,  and  the  agreement  was  to  make  further 
payments  by  reason  of  this  (k). 

If  the  consideration  stated  for  a  promise  is  of  such  a  Aa  to  an  im- 
nature  as  to  be  either  legally  or  morally  impossible,  no  S&"»t?oBL^ 

(/)  As  to  limitation  generally,  see  posti  pp.  273-280. 
&)  Jakenum  v.  Cook,  4  Ex.  D.  26 ;  48  D.  J.  Ex.  165 ;  27  W.  R. 
171. 
(A)  Stilk  ▼.  Meyrick,  2  Gamp.  317  ;  Harris  v.  Carter,  3  E.  &  B.  559. 
(i)  See  Anson's  Contracts,  92. 
\k)  ffarOey  v.  Pomonby,  7  £.  &  B.  870. 
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promise  foonded  on  it  will  be  binding  (/).  By  a  con- 
sideration legally  impossible,  is  meant  where  a  person 
agrees  to  do  an  act  wbich  is  contrary  to  the  law,  or  not 
permitted  by  law  to  be  done  (m) ;  and  by  a  consideration 
morally  impossible,  ia  meant  where  a  person  agrees  to  do 
an  act  which  is  simply  an  absurdity  as  being  naturally 
and  physically  impossible, ''  as  if  the  consideration  be  a 
promise  that  A.  shall  go  from  Westminster  to  Borne  in 
three  hours  "  (n).  Here  this  is  manifestly  an  absurdity 
and  an  impossibility,  and  from  such  a  promise  no  benefit 
or  advantage  can  result  to  the  other  party,  so  that  it  in 
fact  amounts  to  no  consideration  at  aU.  And  although 
a  consideration  did  not  originally  appear  impossible,  yet 
if  from  circumstances  it  appears  that  it  is  so,  the  rule 
equally  applies,  or  if  it  is  made  impossible  by  statute  (o). 


Articled 
clerk's  or 
apprentice's 
premium. 


If  an  apprentice  or  articled  clerk  pays  a  premium, 
and  the  master  dies  before  completion  of  the  period 
of  the  apprenticeship  or  articles,  no  portion  of  the 
premium  can  be  recoyered  (p),  unless  there  is  a  stipu- 
lation providing  for  it,  or  the  master  is  a  member  of  a 
firm  (q).  In  the  event  of  the  bankruptcy  of  the  master, 
however,  provision  is  made  by  the  Bankruptcy  Act, 
1883,  for  a  return  of  a  portion  of  the  premium  (r). 


The  object  of  a 
contract  must 
uot  be  iUegal 
or  immoral. 


Fourthly,  as  to  the  object  of  the  contract.  This 
must  be  neither  of  an  illegal  nor  immoral  nature,  either 
directly  or  indirectly,  but  if  there  are  legal  and  illegal 
acts  stipulated  for  in  a  contract,  and  they  are  clearly 
divisible,  it  will  not  render  the  whole  contract  void  (s). 
Irrespective  of  illegality,  a  contract  may  sometimes  be 


[1)  Cbitty  on  Contracts,  35. 

(»i)  See  Haaiam  ▼.  Sherwood,  10  Bing.  540 ;  Harvey  v.  Oibbons, 
2  Lev.  161 ;  WhUmore  v.  Farley,  29  W.  R.  825  ;  45  L.  T.  99. 

(n)  Ohitty  on  Contracts,  35. 

(0)  See  Chanter  ▼.  Leete,  4  M.  &  W.  295  ;  Ohitty  on  Contracts,  36. 

ip)  Whineup  v.  Hughes,  24  L.  T.  N.  S.  76  ;  Ferns  v.  Carr,  28  Ch.  D. 
40Q ;  54  L.  J.  Ch.  478 ;  52  L.  T.  348. 

(q)  Ex  parte  BayCey,  9  B.  &  C.  691. 

(r)  46  &  47  Vict  c.  52,  8.  41. 

(«)  See  further  as  to  illegal  contracts,  post,  ch.  ix. 
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avoided  on  the  groond  of  impossibility  of  performance. 
Where  there  is  obvions  physical  or  legal  impossibility 
apparent  on  the  face  of  the  contract,  there  is,  in  fact, 
nothing  binding  between  the  parties.  And  where, 
though  there  is  nothing  impossible  on  the  face  of  the 
contract,  yet  a  subsequent  impossibility  arises,  that  may 
sometimes  avoid  all  obligations  on  the  contract,  e.g.  if 
it  has  become  impossible  to  perform  it  by  reason  of  a 
change  in  the  law ;  or  if  the  continued  existence  of  a 
specific  thing  was  essential  to  performance  and  it  is  de« 
stroyed  (i).  So  also  a  contract  which  has  for  its  object 
the  rendering  of  personal  services  is  discharged  by  the 
death  or  incapacitating  illness  of  the  promisor  {it). 

To  a  deed,  writing  is,  of  coarse,  an  essential,  for  Cuei  in  whioh 
to  constitute  a  deed  there  must  be  a  writing  actually  ^|^°f " 
sealed  and  delivered ;  but  for  simple  contracts,  at  com- 
mon law,  no  writing  was  necessary,  nor  is  it  at  the 
present  day,  except  in  those  cases  in  which  it  has  been 
rendered  necessary  either  by  statute  or  custom.  Those 
cases  in  which  writing  is  necessary  are  mostly  of 
great  practical  importance,  and  may  be  stated  to  be 
chiefly  as  follows : — 

1.  In  cases  coming  within  the  Statute  of  Frauds  {v). 
Lord  Tenterden's  Act  {v),  or  the  Sale  of  Goods  Act, 
1893  {w). 

2.  Contracts  relating  to  the  sale  or  assignment  of 
copyrights. 

3.  Contracts  relating  to  the  sale  or  transfer  of 
ships;  and, 

4.  Bills  of  exchange,  promissory  notes,  and  other 
like  negotiable  instruments. 

Of  the  above  cerps,  by  f.ir  the  most  extensive  is  that 

(0  TayUn'  ▼.  Caldtodl,  3  B.  &  S.  826;  Niekoll  v.  Ashton,  W.  N.  (1901) 
97 ;  L.  S.  JI,  Jane  1901. 

(ft)  See  Anson*s  Contracts,  330-334. 
(tt)  29  Car.  2,  c  3. 
(v)  9  Gea  4,  c.  14. 
(«)  56  &  57  Vict.  c.  71. 
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ProvisioDB  of 
the  ift,  2D(1, 
and  3rd  sec- 
tioos  of  the 
Statute  of 
Frauds. 


numbered  i ,  and  here  it  must  be  remembered  that  the 
writing  required  by  these  statutes  does  not  go  to  the 
existence  of  the  contract;  that  the  contract  exists 
though  it  may  not  be  clothed  with  the  necessary  form, 
and  the  effect  of  non-compliance  with  the  statutory 
provisions  is  simply  that  no  action  can  be  brought  until 
the  omission  is  made  good  (x). 

Of  the  Statute  of  Frauds  the  most  important  sections 
are  the  ist,  2nd,  3rd,  4th,  and  7th.  The  17th  section 
has  now  been  repealed  and  re-enacted  by  the  Sale  of 
Goods  Act,  1 893. 

The  first  section  provides  that  **  all  leases,  estates, 
interest  of  freehold  or  term  of  years,  or  any  uncertain 
interest  of,  in,  to,  or  out  of,  any  messuages,  manors, 
lands,  tenements,  or  hereditaments  made  or  created 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  force  and  efifect 
of  leases  or  estates  at  will  only,  and  shall  not,  either 
in  law  or  equity,  be  deemed  or  taken  to  have  any  other 
or  greater  force  or  effect,  any  consideration  for  making 
any  such  parol  leases  or  estates,  or  any  former  law 
or  usage  to  the  contrary  notwithstanding."  The  2nd 
section,  however,  goes  on  to  provide,  "  Except,  never- 
theless, all  leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord  during  such  term  shall  amount 
unto  two-third  parts  at  least  of  the  full  improved  value 
of  the  thing  demised."  The  effect,  therefore,  of  these 
two  sections  taken  together  is,  that  a  lease  by  parol 
can  only  be  made  where  it  does  not  exceed  three  years 
from  the  making  thereof,  and  the  rent  is  at  least  two- 
thirds  of  the  annual  value  (y).     By  the  3rd  section  all 

{x)  An8on*8  Contracts,  74 ;  and  see  Bailey  v.  Sweetiivjt  9  C.  B.  N. 
S.  843  ;  see  also  ante,  p.  27. 

(y)  See  further  hereon,  pott,  ch.  Hi.  p.  64. 
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assigniDenta  and  surrenders  of  leases  mast  be  in 
writing,  signed  by  the  persons  or  their  agents  autho- 
rized in  writing. 

The  7th  section,  perhaps,  should  hardly  be  mentioned  ProviBions  of 
in  the  present  work.  It  may,  however,  be  noticed  tionf  ^^ 
that  it  provides  that  trusts  of  land,  or  any  interest  in 
land,  must  be  in  writing ;  but  it  does  not  require  any 
writing  to  create  a  trust  of  purely  personal  property, 
though  under  section  9  all  grants  and  assignments 
of  any  trust  must  be  in  writing.  There  then  remain 
the  4th  and  17th  sections  to  be  considered. 

The  4th  section  provides  that  "  no  action  shall  be  Provisions  of 
brought  ( I )  to  charge  any  executor  or  administrator  Ji^f^f *  *^^' 
upon  any  special  promise  to  answer  damages  out  of 
his  own  estate,  or  (2)  to  charge  the  defendant  upon 
any  special  promise  to  answer  for\the  debt,  default,  or 
miscarriage  of  another  person,  or  (3)  to  charge  any 
person  upon  any  agreement  made  upon  consideration 
of  marriage,  or  (4)  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  or  (5)  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement  upon  which 
such  action  is  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized." 

As  to  what  is  a  sufi&cient  "memorandum"  or  note  "Memo- 
to  satisfy  the  statute,  the  case  of  Be  Hoyle,  Hoyle  v.  ™"e"™  '*'' 
Hoyh  (z),  may  usefully  be  referred  to.    A  testator  had  HoyU'^.Hoyie. 
in  his  lifetime  verbally  promised  to  guarantee  pay- 
ment of  debts  due  from  his  son  to  a  certain  firm,  and 
he  recited  this  fact  in  his  will  and  codicil.     In  the 
administration  of  the  estate,  the  firm  made  a  claim 


(z)  (1893)  I  Oh.  84  ;  62  L.  J.  Oh.  182  ;  67  L.  T.  674;  41  W.  R.  81. 
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against  the  estate  under  the  guarantee,  and  it  was  held 
by  the  Court  of  Appeal  that  the  reference  in  the  will 
and  codicil  to  the  guarantee  was  a  "  note  or  memo- 
randum in  writing,"  within  the  meaning  of  section  4  of 
the  Statute  of  Frauds,  of  a  promise  by  the  testator  to 
answer  for  the  debt  of  his  son,  and  therefore  the 
testator  s  estate  was  liable. 


estates. 


As  to  coDtracts  With  regard  to  a  promise  by  an  executor  or  adminis- 
iSminSratora  ^rator  to  answer  damages  out  of  his  own  estate,  it 
to  answer  need  Only  here  be  said  that,  although  the  writing  re- 
their  own  quired  by  the  statute  exists,  yet  there  must  also  be 
some  valuable  consideration  for  the  promise ;  thus  the 
mere  fact  of  an  executor  or  administrator  stating  in 
writing  that  he  will  see  a  certain  debt  paid,  is  not 
sufficient  to  render  him  personally  liable  in  the  ab- 
sence of  some  consideration,  e.g.  the  giving  of  time 
or  forbearing  of  proceedings  by  the  creditor. 


As  to  guar- 
antees. 


But  the  next  kind  of  contract  mentioned  in  the  4th 
section,  viz.,  a  guarantee,  or  agreement  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person^ 
demands  a  more  lengthened  consideration. 


Birkmyr  v. 
Darnell, 


In  the  first  place  must  be  observed  the  decision 
in  the  leading  case  of  Birkmyr  v.  Darnell  (a),  to  the 
effect  that  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  for  which  that  other  person 
remains  liable,  is  within  the  statute,  and  must  be  in 
writing ;  but  if  that  other  does  not  remain  liable,  then 
it  is  not  within  the  statute,  and  need  not  be  in  writ- 
ing. To  illustrate  this,  the  following  example  may  be 
given : — A.  goes  into  a  shop  with  B.,  and  says  to  the 
shopkeeper,  ''  Supply  goods  to  B.,  and  if  he  does  not 
pay  you  for  them,  then  I  will."  This  is  within  the 
statute,  for  it  is  a  guarantee,  and  to  render  A.  liable 
it    must   be   reduced  into  writing.     But  if  A.   goes 


(a)  I  S.  L.  G.  287 ;  Salkeld,  27. 
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into  a  shop  with  B.  and  says,  "  Sapply  goods  to  B. 

and  charge  them  to  me/'  this  is  not  within  the  statute, 

for  it  is  no  gaarantee,  but  a  direct   sale  to  A.,  the 

goods  being  by  his  direction  sent  to  B.,  and  therefore, 

to   render   A.  liable,   there  need   be  no  writing  (i). 

Again^  if  the  promise  ia  made  to  the  debtor  himself,  Promise  to  the 

it  is  not  within  the  statute,  for  the  statute  only  ap-  ^•^to^i^i™- 

plies  to  promises  made  to  the  person  to  whom  another 

is  answerable  (c). 

A  guarantee    formerly  came   within  the   common  Formerly 
rule  (d)  that  the  consideration  as  well  as  the  promise  ^^'^  appear"in 
must  appear  on  the  face  of  the  instrument,  but  in  *^®  gu«rantee. 
consequence  of  the  difficulty  of  setting  forth  the  con- 
sideration in  a  sufficient  manner  to  satbfy  the  courts 
of  law,  this  rule  proved  to   be  a  grievance  to  the 
mercantile   community   (e),  and   in    consequence   the 
Mercantile  Law  Amendment  Act,  1856  (/),  provides 
that  a  guarantee  shall  be  valid  without  the  conside-  The  contidera- 
ration   appearing  on  its  face.     The  same  statute  (g)  ^ov  appev^on 
provides  that  on  a  surety  paying  the  principal's  debt  *^®^Jg^'  * 
he  shall  be  entitled  to  have  assigned  to  him,  or  a 
trastee  for  him,  every  judgment,  or  other  security,  held 
by  the  creditor,   notwithstanding  the   same   may  be 
deemed  at  law  satisfied  by  his  payment  or  perform- 
ance, and  snch  a  person  shall  be  entitled  to  stand  in 
the  place  of  the  creditor  (h).     Before  this  statate  the  Rights  of  a 
surety  only  had  a  right  to  collateral  securities,  and  w^hispriDof- 

pal's  debt. 

{h)  Unless,  indeed,  it  oomes  within  section  4  of  the  Sale  of  Goods 
Act^  1S93  (formerly  section  17  of  the  Statute  of  Frauds),  as  to  which 
ueepoUf  ch.  iv.  pp.  99,  loa  The  question  as  to  whether  words  used  do 
or  do  not  amount  to  a  guarantee,  is  one  for  the  determination  of  the 
Ck>urt,  not  the  jury :  Bank  of  Montreal  v.  Mumter  Bank,  1 1  Ir.  Rep. 
C.  L.  47. 

(e)  Rutwood  V.  Kenyon,  11  A.  As  E.  446.  See  further  as  to  what 
are  and  what  are  not  guarantees  within  the  4th  section  of  the  Statute 
of  Frauds,  and  the  distinction  between  a  contract  of  guarantee  and  a 
contract  to  indemnify,  pott,  pp.  151,  152. 

id)  Stated  ante,  p.  42. 

{e)   I  S.  L.  C.  292  ;  ante,  p.  43. 

(/)  19  &  20  Vict.  c.  97,  s.  3. 

to)  Ibid.,  s.  5. 

(A)  Be  ChurekiU,  Manisty  v.  Ckurehill,  39  Gh.  D.  174  ;  59  L.  T.  597. 
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not  to  the  principal  security  itself.  The  rule  as  to  a 
surety's  right  to  securities  equally  applies,  though  he 
did  not  know  of  the  existence  of  such  securities  when 
he  became  a  surety,  his  right  in  no  way  depending  on 
contract,  but  being  the  result  of  the  equity  of  indemni- 
fication attendant  on  suretyship  (i) ;  and  the  right  of 
a  co-surety  who  has  satisfied  a  judgment  obtained  by 
the  creditor  against  the  debtor  and  his  sureties,  to 
stand  in  the  place  of  the  judgment  creditor,  is  not 
affected  by  the  circumstance  that  such  surety  has  not 
obtained  an  actual  assignment  of  the  judgment  (k). 
Surety  to  or  If  a  persou  gives  a  continuing  guarantee  to  a  firm, 
or  a  rni,  c.  ^^  ^^  ^  third  persou  for  a  firm,  it  is,  unless  otherwise 
expressly  or  impliedly  agreed,  revoked  as  to  future 
transactions,  by  any  change  in  the  firm  (I), 

Acts  which  The  following  acts  will  operate  to  discharge  a  surety  : 

aLchATge^      — (i)  '^'^y  fraudulent   misrepresentation   or   conceal- 
surety.  meut  (m) ;  (2)  the  failure  of  an  intended  co-surety  to 

execute  (n) ;  (3)  the  creditor's  connivance  at  the  prin- 
cipal's default,  or  his  laches,  but  a  mere  voluntary  forbear- 
ance for  a  short  period  will  not  be  sufficient  laches  (0) ; 
(4)  non-performance  of  conditions  by  the  creditor;  (5) 
the  discharge  of  the  principal  ,(except  as  mentioned  in 
the  next  succeeding  paragraph)  ;  (6)  any  alteration  of 
the  terms  of  the  contract  between  the  creditor  and  the 
principal  debtor,  which  may  have  the  effect  of  inter- 
ference for  a  time  with  the  creditor's  remedies  against 
the  principal  debtor  (p) ;  (7)  a  binding  agreement  by  the 
creditor  with  the  debtor  to  give  him  time,  unless  the 
creditor  and  the  debtor  also  stipulate  that  it  shall  not 

(i)  Duncan  Fox  <t  Co.  v.  North  and  South  Wales  Banky  L.  K  6  Ap 
Oases,  I  ;  50  L.  J.  Ch.  335  ;  29  W.  R.  763  ;  Forbes  v.  Jackson,  19 
Ch.  D.  615  ;  51  L.  J.  Ch.  690  ;  30  W.  R.  652. 

{k)  Re  M*Myny  Lightbound  v.  M'Myn,  33  Ch.  D.  575  ;  55  L.  J. 
Oh.  845;  35  W.  R.  179. 

iJ)  53  &  54  Vict.  c.  39,  8.  18. 

{m)  RaiUon  v.  Matthews^  lo  C.  &  F.  934, 

(n)  Evnns  v.  Bremhvidge,  25  L.  J.  Ch.  334. 

(0)  Phillips  V.  FordycCy  2  Chit.  676 ;  Strong  v.  Foster^ 25  L.  J.  (C. P.)  106. 

ip)  Watts  V.  Shuttleworth,  10  W.  R.  132 ;  Tucker  v.  Laing,  2  Kay  & 
J.  745. 
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discharge  the  surety,  when  (even  although  not  by  his 
consent)  it  will  not  discharge  him  (q) ;  but  a  mere  volun- 
tary giving  of  time,  without  any  obligation  to  do  so, 
will  not  operate  to  discharge  a  surety  (r) ;  (8)  in  the 
case  of  a  continuing  guarantee,  it  may  always  be  revoked 
at  will,  and  the  surety  discharged  from  further  liability. 
It  is  not,  however,  ipso  facto  revoked  by  the  death  of 
the  guarantor,  but  notice  of  the  death  of  the  guarantor 
given  to  the  holder  of  the  guarantee,  is  constructive 
revocation  as  to  future  advances  (s),  unless  the  contract 
of  guarantee  stipulates  for  a  special  notice  (t). 

On  a  bill  of  exchange  the  party  primarily  liable  is  Position  of 
the  acceptor,  and  the  other  persons  liable  thereon  stand  buu**"  *^  * 
in  the  position  of  sureties  for  him,  as  is  hereafter  ex- 
plained (u),  and  the  rule,  therefore,  as  to  what  acts  will 
operate  to  discharge  a  surety  applies  to  the  persons 
liable  on  a  bill  other  than  the  acceptor.  With  regard 
to  the  release  of  any  principal  debtor,  it  is  enacted  by 
the  Bankruptcy  Act,  1890  (a;),  that  the  acceptance  by 
a  creditor  of  a  composition  or  scheme  of  arrangement, 
shall  not  release  any  person  who  under  that  Act  would 
not  be  released  by  an  order  of  discharge  if  the  debtor 
had  been  adjudged  bankrupt.  This  had  been  already 
decided  to  be  the  case  before,  under  the  Bankruptcy 
Act,  1869  (y). 

An  agreement  to  give  a  guarantee  is  within  the  Agreement  for 
statute  and  must  be  in  writing  (z),  guaran 


(q)  Owen  V.  Homan,  4  H.  of  L.  Gas.  997  ;  Boaler  v.  Mayor j  19  C.  B. 
(N.  S. )  76 ;  Green  v.  Wyniv,  L.  R.  4  Ch.  App.  204  ;  Noi-man  v.  Bdiy 
I  C.  &  E.  77, 

(r)  Bell  V.  Banks,  3  M.  &  G.  258 ;  Clarke  v.  Birley,  41  Ch.  D.  422 ; 
58  L.  J.  Ch.  616  ;  60  L.  T.  948. 

(s)  OotUtJiart  v.  CUmentaon,  5  Q.  B.  D.  42 ;  49  L.  J.  Q.  B.  204 ;  28 
W.  R.  355. 

{t)  Re  Silvester,  Mid.  By,  Co,  v.  Sylvester,  64  L.  J.  Ch.  390 ;  72  L.  T.  283. 

(u)  S&e  potty  p.  170. 

(«)  53  &  54  Vict.  c.  71,  sect.  3  (19). 

(y)  Ex  parte  Jacobs,  10  Ch.  Apps.  211  ;  44  L.  J.  Bk.  34. 

(z)  MaUet  v.  Bateman,  L.  R.  1  C.  P.  163. 
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Meaning  of  an 
agreement 
made  in  con- 
sideration of 
marriage. 


An  agreement  made  in  consideration  of  marriage 
does  not  mean  the  actual  promise  of  marriage  (for 
that  would  be  contrary  to  the  general  usages  of  man- 
kind), but  means  contracts  for  the  doing  of  collateral 
acts  in  consideration  of  marriage  (a).  An  action,  there- 
fore, for  breach  of  promise  of  marriage,  may  be  brought 
although  the  promise  is  not  evidenced  by  writing,  so 
only  that  it  can  be  clearly  proved,  and  the  evidence 
of  the  plaintiflf — as  is  hereafter  mentioned  (6) — ^is  cor- 
roborated in  some  material  respect.  Contracts  as  to 
land  are  treated  of  in  the  next  chapter  (c). 


Alto  agree- 
ments not  to 
be  performed 
withi] 


Peter  y. 
Compton. 


The  term,  "an  agreement  not  to  be  performed 
within  a  year  from  the  making  thereof,"  seems  on  the 
in  a  year,  fj^^  ^f  jjj  clear  enough,  but  a  more  careful  consideration 
will  shew  the  student  that  doubts  may  arise  on  its 
meaning.  There  may  be  some  contracts  as  to  which  it 
is  utterly  impossible  that  they  can  be  performed  within 
the  year,  and  others  which  may  or  may  not,  according  to 
circumstances,  be  carried  out  within  the  year — ^is  the 
statute  to  apply  to  all  or  which  of  these  ?  It  has  been 
decided  that  this  clause  in  the  Statute  of  Frauds  only 
means  and  includes  agreements  which  from  their  terms 
are  actually  incapable  of  performance  within  the  year, 
and  does  not  include  contracts  which  may  or  may  not, 
according  to  circumstances,  be  performed  within  that 
period  (d).  Further,  it  has  been  held  that  an  agree- 
ment is  not  within  the  statute  if  all  that  is  to  be  done 
by  one  of  the  parties  is  to  be  done  within  a  year,  so 
that  where,  under  a  lease,  in  consideration  of  ;^50  to 
be  laid  out  in  alterations  by  the  landlord,  the  tenant 
agreed  to  pay  an  additional  rent  during  the  residue  of 
the  whole  term  of  the  lease,  it  was  held  that  as  the 
laying  out  of  the  £$0  was  to  be  within  a  year,  the 
agreement  was  not  within  the  statute,  and  need  not  be 


Read. 


(a)  Vincent  v.  Vincent,  35  W.  R.  7  ;  55  L.  T.  181. 

(6)  Seepo«^,  Partiii.  ob.  ii. 

(0)  See  post,  ch.  iii.  p.  61  €<  teq, 

[d)  Peter  v.  Oompton,  1  S.  L.  C.  303 ;  Skinner,  353. 
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in  writing  (e).  Where  by  the  terms  of  a  contract  one 
party  can  perform  his  part  of  it  within  a  year,  a  sub- 
sequent  reqaest  by  the  other  party  that  snch  perform- 
ance shoald  be  postponed  till  after  a  year,  does  not 
bring  the  case  within  the  statute,  although  such 
request  be  acceded  to  (/). 

An  instance,  however,  of  a  contract  within  the  statute,  a  contract  for 
and  therefore  requiring  to  be  in  writing,  may  be  found  froma'roi^**^ 
in  an  agreement  for  a  year  s  service  from  a  day  sub-  ^.^"j^^^*^!,^ 
sequent  to  the  date  of  the  contract,  even  if  only  from  in  writiDg. 
the  next  day  (g) ;  and  if  a  contract  appears  on  its  face 
to  be  intended  to  extend  over  a  year,  although  it  may 
contain  a  condition  by  which  it  may  be  put  an  end  to 
within  the  year,  yet  it  is  within  the  statute,  and  mast 
be  in  writing  (A).     It   is,  however,  sometimes   very  Conflict  of 
difficult  to  tell  when  a  contract  is  or  is  not  within  the  *^®*'"***°*- 
statute,  and  with  regard  to  some  of  the  cases  it  is,  in 
the  author  s  opinion,  very  difficult,  if  not  impossible, 
to  reconcile  them  with  each  other  (i). 

The  1 7th  section  of  the  Statute  of  Frauds  provided  29  Cm.  a,  c.  3, 
for  contracts  for  the  sale  of  goods  either  being  in  ■'  '^* 
writing  or  as  therein  mentioned :  this  enactment  has 
been  repealed  by  the  Sale  of  Goods  Act,  1893,  but  is 
substantially  re-enacted  by  section  4  of  that  statute, 
which  section  is  given  and  dealt  with  fully  in  a  sub- 
sequent chapter  (k). 

{e)  Dcnndlan  v.  Read,  3  B.  &  Ad.  899. 

(/)  Bevan  v.  Carr^  i  C.  &  K  499. 

(pr)  Bracegirdle  v.  Heald,  i  B.  &  A.  722 ;  Britain  v.  Rostiter,  1 1 
Q.  B.  D.  123  ;  4J5  L.  J.  Ex.  362  ;  27  W.  R.  482. 

(A)  Birck  V.  Liverpool,  9  B.  &  G.  392;  Giraud  v.  Riehtnond,  2  C.  B.  835. 

(i)  See  particularly  Murphy  y.  SiUlivan  (11  Ir.  Jur.  (N.  S.)  ill), 
where  it  was  held  that  a  oontract  to  Bupport  a  child  during  its  life  need 
not  be  in  writing,  although  in  Sweet  v.  Lee  (3  M.  &  6r.  452)  it  had 
been  held  that  a  contract  for  payment  of  an  annuity  must  be  in  writ- 
ing, though  it  might  determine  within  the  year  by  the  death  of  the 
annuitant.  See  also  hereon  Knowlman  y.  BlueU  (L.  R.  9  Ex.  I ).  See 
also  McGregor  v.  MeOregor  (21  Q.  B.  D.  424 ;  57  L.  J.  Q.  B.  591  ;  37 
W.  R.  45),  where  it  was  held  that  an  oral  agreement  of  separation 
between  husband  and  wife,  under  which  the  husband  agreed  to  pay  his 
wife  £\  a  week  during  her  life,  was  good. 

(i)  Poit,  ch.  iy.  pp.  99-103. 
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WhatisBuffi-  The  Statute  of  Frauds  by  its  provisions  does  not 
the*Stetu5e"f  require  any  formal  contract  fully  and  technically 
Frauds.  precise,    but  anything    is    sufficient   which    contains, 

either  expressly  or  by  reference,  the  terms  of  the 
agreement,  and  any  written  memorandum  must  shew 
not  only  who  is  the  person  to  be  charged,  but  also  who 
is  the  party  in  whose  favour  he  is  to  be  charged  (/). 
The  memorandum  must  be  a  memorandum  of  an  agree- 
ment complete  at  the  time  the  contract  is  made  (m) ; 
and  if  there  is  any  omission  from  it  of  a  material  term 
of  the  contract,  it  is  not  a  sufficient  memorandum  to 
ffumphreijs  v.  satisfy  the  statute  (n).  Thus  an  executory  agreement 
in  writing  to  grant  a  lease  for  a  term  of  years  which 
does  not  expressly  or  by  reasonable  inference  state  the 
date  from  which  the  term  is  to  commence,  is  not  suf- 
ficiently definite  to  satisfy  the  Statute  of  Frauds,  and 
cannot  be  enforced  (o).  The  statute  does  not  require 
that  the  contract  or  Vnemorandum  should  be  actually 
signed  by  both  the  parties  to  it,  for  it  will  be  sufficient 
if  only  signed  by  the  person  to  be  charged,  as  that  is 
all  that  is  said  by  the  statute ;  and  although  the  foot 
or  end  is  the  most  proper  place  for  the  signature,  yet 
it  need  not  be  there.  Thus  where  a  person  drew  up  an 
agreement  in  his  own  handwriting  commencing  "  I,  A. 
B.,  agree,"  it  was  held  that  this  was  sufficient  signature, 
although  the  name  A.  B.  was  not  subscribed  at  the 
end  (q).  Again,  it  has  been  held  that  when  a  person 
has  usually  printed  his  name — as,  for  instance,  if  there 
is  a  memorandum  on  a  bill-head  containing  the  party's 
printed  name-— this  may  be  a  sufficient  signature  (r). 


{I)  Ghitty  oa  Contractus  105  ;  Benjamin's  Sale  of  Personal  Property, 
231. 

{m)  Munday  v.  Aaprey,  L.  R.  13  Ch.  D.  855  ;  49  L.  J.  Ch.  216 ;  28 
W.  R.  347 ;  Cave  v.  Hastings,  L.  R.  7  Q.  B.  D.  125 ;  50  L.  J.  Q.  B. 
575  ;  45  L.  T.  348. 

(n)  M^MuUen  v.  Hdberg,  6  L.  R.  Ir.  463  ;  Donnison  v.  People's  Cafi. 
Co.,  4q  L.  T.  187. 

(o)  Humphreys  v.  Conybeare,  80  L.  T.  40. 

(9)  Knight  v.  Crockfordy  i  Eap.  190,  referred  to  by  Lord  Eldi»n  in 
Saunderson  v.  Jackson,  2  B.  &  P.  138, 

(r)  Saunderson  v.  Jackson,  2  R  &  P.  138 ;  Schneider  v.  Norris, 
2  Maule  &  3.  280. 
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In  all  these  cases  it  is  a  qnestion  of  the  intention  of 
the  party  whether  the  name  should  operate  as  a  signa- 
ture (5).     The  4th  section  does  not  require  an  agent  when  an 
who  signs  an  agreement  under  it  to  be  authorized  by  Jf^aut^orized 
writing,  neither  did  the  1 7  th  section,  nor  does  the  new  *»  writing, 
enactment  contained  in  section  4  of  the  Sale  of  Goods 
Act,  1893,  ^^^  ^^^  i^^  A^d  3^  sections  of  the  Statute 
of  Frauds  do.     An  agent,  to  execute  a  deed,   must 
receive  his  authority  by  deed,  but  it  has  been  held 
that,  in  the  case  of  two  joint  contractors  by  deed,  one 
may  execute  for  himself  and  the  other  in  the  presence 
of    that  other,  without    any  authority    from    him  in 
writing  (t).     One  party  to  a  contract  cannot  be  the 
agent  of  the  other,  but  one  agent  may  sign  for  both 
parties,  as  in  the  case  of  a  broker  or  auctioneer. 

By  Lord  Tenterden's  Act  (u)  it  is  provided  that  no  9  Geo.  4,  c.  14. 
acknowledgment  by  a  debtor  to  take  a  case  out  of  the 
Statutes  of  Limitation  shall  be  binding  unless  in  writ-  19  &  20  Vict. 
ing,  signed  by  the  debtor,  or — by  the  Mercantile  Law  ^'  ^'^' 
Amendment  Act,  1856  (x) — by  his  agent  (y).     Lord 
Tenterden's  Act  (z)  also  provides  that  no  action  shall  Representa- 
be  brought  to  charge  any  person  by  reason  of  any  re- 
presentation as  to  the  character,  conduct,  credit,  ability, 
trade,  or  dealing  of  any  other  person,  made  with  the  view 
that  he  may  obtain  money  or  goods  upon  credit,  unless  in 
writing,  signed  by  the  person  to  be  charged  therewith. 


Copyright  is  the  sole  and  exclusive  liberty  of  mul-  As  to  copy- 
tiplying  copies  of  an  original  work  or  composition  (a),  "^ 
and  by  the  Copyright  Act,  1 842  (6)  writing  is  neces- 


(s)  CtUon  V.  CatoHf  L.  C.  2  H.  <»f  L.  Cas.  127. 

(t)  Ball  V.  Duntterville,  4  T.  R.  313. 

(u)  9  Geo.  4,  c.  14,  B.  I. 

{x)  19  &  20  Vict  c.  97,  8.  13. 

(y)  See  further  hereon,  and  also  as  to  what  will  be  a  sufficient  acknow- 
ledgment, po$i,  pp.  276,  277. 

(z)  9  Gr60.  4,  c.  14,  8.  6  ;  see  also  pogt,  p.  290. 

(a)  Brown's  Law  Diet.  134 ;  see  further  as  to  copyright,  post,  pp.  212- 
215. 

(6)  5  &  6  Vict.  c.  45. 
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sary  to  its  transfer,  it  being  assignable  by  an  entry 
in  the  registry  in  the  manner  prescribed  by  the  Act. 

Ai  to  ihipi.  By  the  Merchant  Shipping  Act,  1 894  (c),  a  registered 

ship,  or  any  shares  therein,  mnst  be  transferred  by  bill 
of  sale  in  the  form  given,  and  attested  by  a  witness 
and  registered. 

Bills  and  other      Bills  of  exchange,  promissory  notes,  and  other  like 
iiSrumenta.     negotiable  instmments,  have  always  been  required  to 
be  in  writing  and  signed,  by  the  custom  of  merchants, 
and  they  are  required  now  to  be  so  by  statute  (d), 

(0)  57  &  5^  Vict.  c.  60,  8.  24 ;  iee  also  as  to  ships,  post^  pp.  200- 
206. 

(d)  45  &  46  Vict.  c.  61.  As  to  such  instruments  generally,  see  post, 
ch.  V.  pp.  166-199. 
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CHAPTER  III. 

OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN  OF 
LANDLORD  AND  TENANT. 

It  has  been  stated  in  the  previous  chapter  that  con-  Contneu  for 
tracts  for  the  sale  of  lands,  tenements,  or  hereditaments,  mu^t^alwHys 
or  any  interest  in  or  concerning  them,  must  be  in  ^^era^ Cm 
writing,  this  being  one  of  the  contracts  specified  by  the  3,  c  3. 
4th  section  of  the  Statute  of  Frauds.     Any  sale  of 
land,  even  though  by  auction,  must  therefore  be  in 
conformity  with  the  provisions  of  this  section,  as  a 
general    rule,   though   it   should    be   mentioned    that 
sales  under  an  order  of  the  Chancery  Division  have      • 
been  held  not  to  be  within  the  statute  (a) ;  and  as  Chancery 
Chancery  has  been  in  the  habit  of  decreeing  specific  ^ut\  parol^ 
performance  of  an  oral  contract  in  three  cases,  viz. :  contract,  bow- 

*  ever,  10  three 

(1)  Where  set  out  and  admitted  in  the  pleadings  and 
the  defendant  does  not  set  up  the  statute  as  a  bar ; 

(2)  Where  prevented  from  being  reduced  into  writing 
by  the  fraud  of  the  defendant ;  and  (3)  After  certain 

acts  of  part  performance  (6) ;  now,  in  consequence  of  Bflfect  of  Judi- 
the  Judicature  Act,   1873  (c),  in  any  of  such  cases  1873!^    ^* 
effect  will  be  given  to  the  contract  in  all  divisions 
of  the  High  Court  of  Justice. 

But  the  statute  does  not  mention  merely  contracts  The  sutute 
for  the  sale  of  lands,  but  also  "  any  interest  in  or  con-  fnteroit  in  *"^ 
ceming  them ; "  and  it  is  frequently  a  point  of  some  ^"*^- 
nicety  to  determine  what  is  and  what  is  not  an  interest 
in  land  within  the  statute.     Good  instances  of  what 

(a)  Attoi-ney-General  v.  Day,  i  Vea.  Sen.  218. 
(6)  Indermaur's  Manual  of  Equity,  244-250. 
(tf)  36  &  37  Vict.  c.  66,  8.  25  (II). 
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What  is  an 
interest  in 
land. 


Marshall  v. 
(irten. 


have  been  held  to  be,  and  what  have  been  held  not  to 
be,  an  interest  in  land  are  foand  in  the  decisions 
that  a  contract  for  the  sale  of  growing  grass  is  an 
interest  in  land  within  the  statute  (rf),  but  a  con- 
tract for  the  sale  of  growing  potatoes  is  not  (e).  The 
rule  on  this  point  is  stated  in  Mr.  Chitty's  work  on 
Contracts  (/)  as  follows : — "  With  respect  to  emble- 
ments, or  frudxis  indmtrialeSf  a  contract  for  the  sale 
of  them  while  growing,  whether  they  have  arrived  at 
maturity  or  not,  and  whether  they  are  to  be  taken  ofiF 
the  ground  by  the  buyer  or  seller,  is  not  a  contract 
for  the  sale  of  an  interest  in  land ;  but  a  contract  for 
the  sale  of  a  crop  which  is  the  natural  produce  of  the 
land,  if  it  be  unripe  at  the  time  of  the  contract,  and 
is  to  be  taken  off  the  land  by  the  buyer,  is  a  contract 
for  the  sale  of  an  interest  in  land  within  the  statute." 
To  determine  accurately  what  is  an  interest  in  land 
within  this  section  and  what  is  not,  is,  however, 
frequently  a  most  difficult  matter ;  indeed,  a  learned 
judge  (g)  once  stated  that  there  was  no  general  rule 
laid  down  in  any  of  the  cases  that  was  not  contradicted 
by  some  other.  It  has  been  held  that  a  contract  for 
the  sale  of  growing  timber,  to  be  cut  by  the  vendor 
or  vendee,  if  it  is  to  be  cut  immediately,  or  as  soon 
as  possible,  does  not  confer  any  interest  in  land,  and 
therefore  is  not  within  the  section  now  under  discus- 
sion, though  if  the  price  exceeds  ;^lo  it  is  within  the 
17th  section  (A),  as  being  a  contract  for  the  sale  of 
goods  (i).  In  the  case  of  Marshall  v.  Green,  Lord 
Coleridge,  in  deciding  that  timber  to  be  taken  away 
immediately  is  not  an  interest  in  land  within  this 
section,  said  : — "  Planted  trees  cannot  in  strictness  be 


(rf)  Crofiby  v.  Wadtioorth,  6  East,  602. 

(c)  Exam  v.  RoherU,  5  B.  &  C.  829. 
.      (/)  Page  327. 

{fj)  Lord  Abinger  in  Rodwdl  v.  Phillips,  9  M.  k  K.  501. 

(k)  Now  the  4th  section  of  the  Sale  of  Goods  Act,  1893,  as  to  which 
see  post,  oh.  iv.  pp.  99,  100. 

(i)  Smith  V.  Surman,  9  6.  &  C.  561  ;  Marshall  v.  Orten,  i  C.  P.  D. 
35;  4SL- JO.  P.  153. 
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said  to  be  produced  spontaneously,  yet  the  labour 
employed  in  their  planting  bears  so  small  a  proportion 
to  their  natural  growth  that  they  cannot  be  considered 
as  fnictus  indvstriales  ;  but  treating  them  as  not  being 
fructvA  industrialesy  the  proposition  is,  that  where  the 
thing  sold  is  to  derive  no  benefit  from  the  land,  and 
ia  to  be  taken  away  immediately,  the  contract  is  not 
for  an  interest  in  land.  Here  the  contract  was  that 
the  trees  should  be  got  away  as  soon  as  possible, 
and  they  were  almost  immediately  cut  down.  Apart 
from  any  decision  on  the  subject,  and  as  a  matter 
of  common  sense,  it  would  seem  obvious  that  a  sale 
of  twenty-two  trees,  to  be  taken  away  immediately, 
was  not  a  sale  of  an  interest  in  land,  but  merely 
of  so  much  timber"  (k).  From  these  observations  it 
appears  that  if  timber  is  not  to  be  immediately  taken 
away,  but  is  to  remain  on  the  land  and  derive  some 
benefit  therefrom,  it  will  be  an  interest  in  land.  The  PHrticuiar 
following  contracts  may  also  be  mentioned  as  having  theTpomtr 
been  decided  not  to  be  an  interest  in  land  within  the 
statute : — 

A  contract  for  the  sale  of  railway  shares. 

A  contract  by  a  tenant  in  possession  by  which  he 
agreed  to  pay  an  additional  snm  per  annum  in  con- 
sideration of  improvements  by  the  landlord. 


(it)  Marshall  v.  Oreen  (i  C.  P.  D.  39,  40  ;  45  L.  J.  C.  P.  153).  In 
the  case  of  ScoveU  v.  BoxaU  (z  Y.  &  J.  396),  it  was  held  that  a  contract 
for  the  sale  of  growing  underwood  was  a  contract  or  sale  of  an  interest 
in  land  within  this  section  ;  but  in  that  case  it  did  not  appear  when  it 
was  to  be  cat,  and  probably  had  it  been  that  the  underwood  was  to 
have  been  cut  immediately,  it  would  have  been  decided  the  other  way. 
As  a  further  instance  of  a  contract  held  to  relate  to  an  interest  in  land, 
see  Whitmore  v.  Farley  (28  W.  R.  908 ;  43  L.  T.  192) ;  also  Webber  v. 
Zm  (9  Q.  B.  D.  315  ;  51  L.  J.  Q.  B.  485  ;  30  W.  R.  486),  where  it  was 
held  that  a  grant  of  a  right  to  shoot  over  land,  and  to  take  away  a  part 
of  the  game  killed,  comprised  an  interest  in  land  ;  also  Lavery  v.  Pur- 
sdl  (39  Ch.  D.  508  ;  57  L.  J.  Oh.  570 ;  58  L.  T.  846),  where  it  was  held 
that  a  contract  for  the  sale  of  the  materials  of  an  old  house  to  be  pulled 
down  and  taken  away  within  two  months,  was  a  contract  for  the  sale  of 
an  interest  in  land ;  also  Driver  v.  Broad  (1893),  I  Q.  B.  744  ;  63  L.  J. 
Q.  B.  12;  69  L.  T.  169,  where  it  was  held  that  a  contract  for  the 
sale  of  debentures  that  created  a  floating  charge  on  its  property,  con- 
sisting in  part  of  leaseholds,  was  a  contract  for  the  sale  of  an  interest 
in  land. 
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An  agreement  for  lodging  and  boarding  in  a 
house  (I). 

An  agreement  by  a  landlord  with  a  quitting  tenant 
to  take  the  tenant's  fixtures  (m). 

p»ff«rent  ways  A  tenancy  may  exist  in  various  different  ways,  as 
tenancy  may  if  oue  holds  either  for  a  fixed  period,  or  simply  from 
®*"**  year  to  year,  or  at  will,  or  sufferance.     By  the  ist  sec- 

sutute  of        tion  of  the  Statute  of  Frauds,  all  leases,  estates,  interests 
leaieg ,'  *'  ^     ^f  freehold,  or  terms  of  years,  or  any  uncertain  interest 
of,  in,  to,  or  out  of  land,  must  be  in  writing  signed  by 
the  parties  or  their  agents  avihoriaed  by  ivritiTig,  or  they 
have  the  force  and  effect  of  estates  at  will  only  (n). 
The  2nd  section  excepts  from  this  provision  leases  not 
exceeding  three  years  from  the  making  thereof,  at  two- 
thirds  of  the  full  improved  value  (o).    The  3rd  section 
provides  that  all  assignments  of  leases  (not  being  copy- 
hold or  customary  property)  must  in  a  like  way,  as  is 
provided  in  the  ist  section  as  to  leases,  be  in  writing. 
andasBkn-       By  the  Real  Property  Act,   1845  (p),  every  lease  re- 
leases.^ quired  by  law  to  be  in  writing,  and  assignments  of 
leases  (not  being  copyhold),  are  declared  void  at  law 
unless  made  by  deed. 

An  agreement  The  student  will  observe  that  though,  under  the 
must  lOways  2nd  section,  leases  not  exceeding  three  years  may  be 
be  in  writing,    made   by  word   of  mouth,  yet,  by  force  of  the  4th 

section,  any  agreement  for  a  lease,  for  however  short 

a  time,  must  be  in  writing. 


{I)  As  to  an  agreement  for  the  letting  of  apartments,  if  the  tenant 
actually  enters,  and  it  is  not  for  more  than  three  yean,  no  writing  is 
required,  as  it  comes  within  the  exception  in  section  2  of  the  Statute  of 
Frauds  ;  but  until  actual  entry  it  in  only  a  contract  and  is  not  action- 
able unless  in  writing  :  Inman  v.  Stamp  (i  Stark,  12) ;  Edge  v,  Strajfbrd 
(I  Tyrw.  295). 

(m)  See  Ghitty  on  Contracts,  32S.  It  has  been  held  that  an  agree- 
ment requires  just  as  much  to  be  in  writing  if  the  interest  in  the  land 
moves  to  the  plaintiff  as  it  would  if  it  moved  from  him  [Ronayne  v. 
Sfui-rard  (ii  Irish  Reps.  (C.  L.)  146). 

(n)  This  section  is  set  out  verbatim,  ante,  p.  50. 

(o)  This  section  is  set  out  verbatim,  ante,  p.  5a 

(^)  8  &  9  Vict.  0.  106,  sect.  3. 
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As  above  stated,  the  strict  provision  of  the  statute  statute  pro- 
is,  that  leases  which  it  requires  to  be  by  writing,  and  Je^Vnot  in 
which  are  not,  are  to  have  the  force  and   effect  of  writing  Bhaii 

•  111         1  11  1      1  •     •  •        1      have  only  the 

estates  at  will  only ;  but  although  this  is  so,  to  simply  effect  of  es- 
state  that  fact  in  answer  to  a  question  on  the  effect  of    ^^'  ^  ^^  ' 
such  a  lease  would  be  useless.     The  well-known  case  of 
Clayton  v.  Blakey  (y)  decides  the  point  that,  not  with-  Clapton  v. 
standing  the  said  enactment,  yet  if  a  tenant  under  such  ^^*^^' 
a  lease  enters  and  pays  rent,  it  may  serve  as  a  tenancy 
from  year  to  year.     In  the  first  instance,  no  doubt,  all 
the  tenant  has  is  a  tenancy  at  will  in  strict  conformity 
with  the  statute, but  the  court  leans  against  that  tenancy, 
and  in  favour  of  a  tenancy  from  year  to  year  («),  and 
therefore  it  is  afterwards  converted  into  that.    Further, 
if  a  person  holds  under  a  lease  which  is  void  under  the 
Statute  of  Frauds,  or  from  not  being,  as  now  required 
to  be  (a),  by  deed,  or  if  a  tenant  holds  over  after  the  Doe  d.  Eigffe 
expiration  of  his  lease,  and  continues  to  pay  a  yearly  ^" 
rent,  he  will  hold  under  the  terms  of  the  lease  in  other 
respects  so  far  as  they  are  applicable  to  the  new  ten- 
ancy from  year  to  year  (6). 

A  yearly  tenant  is  entitled  to,  and  must  give,  a  Notice  on 
reasonable  notice  to  quit,  which  has  been  held  to  te^nancy^"^ 
mean  half  a  year's  notice  (c),  ending  at  the  period  at 
which  his  tenancy  commenced.  If,  however,  it  is  a 
tenancy  under  the  Agricultural  Holdings  Act,  1883,  a 
year's  notice  is  necessary,  expiring  at  the  end  of  the 
current  year  of  the  tenancy,  unless  the  parties  agree 
in  writing  to  the  contrary  (rf).  To  determine  a 
monthly  or  a  weekly  tenancy,  a  reasonable  notice  is 
required,  and  the  safest  plan  is  to  give  a  month's  or  a 

(y)2aL.  a  124;  8T.  R.  3. 

(t)  Riehardton  v.  LangridgCj  Tudor's  Con.  Cases,  4  ;  4  Taunt  128. 

(a)  8  &  9  Vict.  c.  106,  8.  3. 

(6)  Doe  d.  Rigge  v.  Bell,  2  S.  L.  C.  116  ;  5  T.  R.  471. 

(e)  Afl  to  the  distinction  between  half  a  year's  notice  and  six  months' 
notice,  see  Barlow  v.  Teal^  1$  Q.  B.  D.  501 ;  54  L.  J.  Q.  B.  564  ;  54 
L.  T.  63  ;  34  W.  R.  54. 

(d)  46  k  47  Vict.  c.  61,  8.  33  ;  and  see  Wilkinson  v.  Calvert,  L.  R.  3 
C.  P.  Div.  360  ;  47  L.  J.  C.  P.  679  ;  Barlow  v.  Teal,  supra. 
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partof  demued 
premiMB, 


week's  notice,  as  the  case  may  be,  which  will  no  doubt 
always  be  sufficient  (e).  A  notice  to  quit  need  not 
be  couched  in  technical  language ;  it  is  sufficient  if  it 
clearly  conveys  to  the  mind  of  the  other  party  that  it 
is  not  desired  that  the  relationship  of  landlord  and 
tenant  shall  continue  (/)  ;  and  though  a  written  notice 
to  quit  is  always  advisable,  a  parol  tenancy  may  be 

Notice  to  quit  determined  by  a  verbal  notice  (j/).  Where  several 
premises  are  let  under  one  common  rent,  notice  to 
quit  part  of  them  only  cannot  be  given  (h),  except  to 
a  certain  extent  under  the  Agricultural  Holdings  Act, 
1883,  which  provides  (i)  that  a  landlord  may  give 
notice  to  quit  a  part  only  of  the  demised  premises  in 
order  to  make  certain  improvements  mentioned  in  the 
Act ;  but  the  tenant  will  be  entitled  to  compensation, 
and  may  within  twenty-eight  days  accept  the  notice 

Joint  leuon.  for  the  entire  holding.  If  a  tenant  holds  under  a  lease 
made  by  two  or  more  joint  lessors,  they  should  properly 
all  join  in  giving  notice  to  quit,  but  notice  to  quit  by 
one  on  behalf  of  all,  whether  authorized  by  the  others 
or  not,  will  put  an  end  to  the  tenancy  (k).  As  stated, 
if  a  tenant  holds  over  after  the  expiration  of  his  lease, 
he  may  by  payment  of  rent  be  converted  into  a  yearly 
tenant,  and  until  then  he  is  a  tenant  at  sufiTerance ;  but 
if  a  term  determines  and  the  landlord  has  made  a 
demand  and  given  notice  in  writing  for  possession,  and 
the  tenant  holds  over,  he  is  liable  to  pay  double  the 
yearly  val^ie  of  the  premises,  unless  he  had  a  iond  fide 
belief  that  he  had  a  right  to  so  hold  over  (/) ;  and  if  a 
tenant  gives  uotice  of  quitting  to  his  landlord,  and  does 
not  quit  at  the  proper  time,  he  is  liable  to  pay  double 
the  yearly  rent  of  the  premises  (m).     If  a  landlord 


Penalty  for 
holding  over. 


{e)  Bavfen  v.  Anderton  (1894),  i  Q.  B.  164 ;  42  W.  R.  236,  explain- 
ing and  partly  overmling  Sarndford  v.  Clarke  21  Q.  B.  D.  398 ;  57  L.  J. 
0-  B.  507  ;  59  L.  T.  226. 

{f)Bury  V.  Thomptan,  64  L.  J.  Q.  B.  257  ;  71  L.  T.  846. 

iff)  WoodfaU's  Landlord  and  Tenant,  370,  371. 

(h)  Ibid. 

(f)  46  &  47  Vict.  c.  61,  1.  41. 

{k)  Tador's  Con.  Oases,  26. 

(l)  4  Geo.  2,  c.  28,  s.  I.  (m)  1 1  Gko.  2,  0.  19,  s.  18. 
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gives  notice  to  his  tenant  to  qnit  or  pay  an  increased 
rent,  and  the  tenant  does  not  qnit,  his  agreement  to 
pay  the  increased  rent  will  be  implied  (n), 

A  tenancy  at  will  sometimes  arises  by  the  construe-  Tenancy  at 
tion  of  law.     Thus  in  the  case  of  a  mortgage,  the  TOntteuSion  ^ 
coarts   of   law  always    considered  the  mortgagor    as  **'  ^^' 
simply  the  tenant  at  will,  or  rather  at  sufferance,  of  the 
mortgagee,  and  liable  to  be  ejected  at  any  time,  so  that  he 
could  not  bring  any  action  in  respect  of  the  mortgaged 
lands,  nor  make  a  lease  of  them  to  bind  the  mortgagee 
although  he  continued  in  possession  of  them.     It  is, 
however,  now  provided  by  the  Judicature  Act,  1 873  (0), 
that  **  a  mortgagor  entitled  for  the  time  being  to  the  Proyiaion  of 

.  1*1  1  /•#  Judicature 

possession  or  receipt  of  the  rents  and  profits  of  any  Act.  1873,  a* 
land  as  to  which  no  notice  of  his  intention  to  take  J;jo?tl^o^'*' 
possession  or  to  enter  into  the  receipts  of  the  rents  and 
profits  thereof  shall  have  been  given  by  the  mortgagee, 
may  sue  for  such -possession  or  for  the  recovery  of  such 
rents  or  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative  thereto 
in  his  own  name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by  him  jointly 
with  any  other  person."  In  addition  to  this  the  Con- 
veyancing Act,  188 1  (p),  now  allows  of  leases  being 
made  by  a  mortgagor  remaining  in  possession,  on  cer- 
tain terms  (q). 

A  tenant  is  estopped  from  disputing  his  lessor's  title ;  A  tenant  is 
therefore  where  a  tenant  acquires  possession  under  a  dLputing  hiT 
person  who  claims  as  devisee,  it  is  not  competent  for  ^^*^^'*  *"^^®' 
him  to  set  up  any  objection  to  the  devise.     Payment 

(n)  See  ante,  pp.  21,  22.  See  further,  as  to  a  contract  being  implied 
from  silence  and  acquiescence,  Wilcox  v.  JUdhead,  49  L.  J.  Gh.  539 ; 
28  W.  R  795. 

(0)  36  &  37  Vict,  a  66,  8.  25  (5). 

(p)  44  &  45  Vict  c.  41  ;  see  Indermanr's  Conveyancing,  423. 

(q)  Sect.  18.  See  also  hereon  as  to  tenant's  right  to  compensation 
when  holding  under  a  lease  from  a  mortgagor  not  in  conformity  with 
this  provision,  53  &  54  Vict.  0.  57. 
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of  rent  impliedly  admits  a  tenancy  between  the 
payer  and  the  payee/  unless,  indeed,  the  payment 
was  procured  by  fraud,  or  was  made  in  ignorance 
of  circumstances  which  had  the  payer  known  of 
he  would  not  have  made  the  payment  (r),  and  a 
tenancy  may  indeed  sometimes  be  implied  from  other 
acts  (s). 


Liability  of 
tenant  from 
year  to  year 
for  repairs. 


Landlord 
not  bound  to 
repair. 


A  tenant  from  year  to  year,  in  the  absence  of  agree- 
ment, is  only  bound  to  keep  the  premises  wind  and 
water  tight,  and  is  not  bound  to  do  any  general 
repairs,  e.g.  to  make  good  accidental  fire,  wear  and 
tear  of  time,  or  the  like ;  but  an  act  arising  from  his 
own  voluntary  negligence  he  is  liable  for,  e.g,  to  repair 
broken  windows.  Where  a  tenant  covenants  generally 
to  keep  the  premises  in  good  repair,  and  to  deliver 
them  up  in  that  state  at  the  end  of  the  term,  it  is 
not  sufficient  to  keep  them  in  the  same  state  of  repair  as 
they  were  in  at  the  commencement  of  the  tenancy,  if 
they  were  then  in  bad  repair.  The  class  and  descrip- 
tion of  the  house  may,  however,  be  taken  into  account, 
as  whether  it  is  an  old  or  a  new  one,  and  it  must  be 
kept  and  delivered  up  in  good  repair  with  reference  to 
the  class  to  which  it  belongs  (t).  If  the  premises  are 
burnt  down,  under  such  a  covenant  the  tenant  will 
have  to  reinstate  them  unless  the  contrary  has  been 
provided.  If  a  fire  is  caused  by  any  person's  gross 
negligence,  such  person  is  liable  for  it  to  the  person 
injured.  In  the  absence  of  express  agreement,  a  land- 
lord is  not  under  any  obligation  to  repair  the  demised 
premises,  and  it  seems  that  the  fact  of  premises  be- 
coming uninhabitable  from  the  want  of  proper  repairs 
will  not  entitle  the  tenant  to  quit  without  notice,  and 
is  no  answer  to  an  action  for  the  rent.  With  regard 
to  farms,  a  promise  is  implied  by  the  law  on  the  part 


(r)  CaHUm  v.  Bowcock,  51  L.  T.  659  ;  Underkay  v.  Beed,  20  Q.  B.  D. 
209  ;  57  L.  J.  Q.  B.  129  ;  58  L.  T.  45. 
(a)  O'jKee/e  v.  WaUJi,  8  L.  R.  Ir.  184. 
{t)  Indermaur's  Conveyancing,  364,  365. 
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of  a  yearly  tenant  to  use  the  farm  in  a  hnsbandlike 
manner,  and  cultivate  it  according  to  the  castom  of 
the  country  {u).  Where  there  is  a  covenant  by  the 
landlord  to  do  repairs,  the  tenant  must  give  him 
notice  of  any  want  of  repair,  so  as  to  give  him  an 
opportunity  of  doing  the  same ;  and  if  the  tenant 
execates  the  repairs  without  notice  to  the  landlord 
that  they  needed  doing,  he  cannot  compel  the  land- 
lord to  pay  for  them  (x). 


As  to   the  liability  to   pay   rates   and  taxes,  the  LitibUity  to 
general  rule  is  that  they  fall  upon  the  tenant  in  the  SIteJ,*taxe«, 
absence  of  express  agreement ;  but  property-tax  forms  ^^nt».'*" 
an  exception  to  this  rule,  and  must  always  be  allowed 
by  the  landlord,  even  though  the  tenant  has  covenanted 
to  pay  it,  the  rule  being  that  the  tenant  should  in  the 
first  instance  pay  it,  and  is  then  entitled  to  have  it 
allowed  to  him  out  of  his  rent  (y).     The  landlord  is 
ordinarily  liable  for  the  land-tax,  and  for  sewers  rate 
(unless  indeed  it  is  only  for  ordinary  or  annual  re- 
pairs), and  if  the  tenant  pays  them  under  compulsion, 
express  or  implied,  he  may  deduct  them  from  his  rent, 
but  any  other  rates  or  taxes  he  cannot  generally  de- 
duct (z).   Tithe  rent-charge,  however,  was  never  a  charge  Tithe  rent- 
upon  the  person  of  the  owner  or  occupier,  but  upon  ^  *'*®' 
the  land,  and  therefore,  in  the  absence  of  agreement  to 
the  contrary,  a  tenant  paying  it  might  always  deduct  Tithe  Act, 
it  from   his  rent,   and  it  is  now  expressly  provided  ^  ^^* 
that  tithe  rent-charge  issuing  out  of  any  lands  shall 
be  payable  by  the  owner  of  the  lands,  despite   any 
contract    between   the  owner    and    the   occupier  (a). 
Ordinarily  in  a  lease  there  is   an   express    covenant 
that  the  tenant  shall  pay  all  rates,  taxes,  and  assess- 
ments, whether  imposed  on  the  landlord  or  the  tenant. 


(u)  See  generally  hereon  Woodfall's  Landlord  and  Tenant,  644-646. 

{x)  Huggall  v.  M'Lean,  33  W.  R.  588  ;  53  L.  T.  94. 

(y)  5  &  6  Vict,  c  35,  88.  60,  103. 

\z)  Woodfall's  Landlord  and  Tenant,  602,  605. 

(a)  54  Vict.  0.  8. 
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Farlow  v. 
Stevenson, 


and  when  snch  words  are  used  some  matters  may  be  in- 
cluded in  the  covenant  which  but  for  them  the  tenant 
would  not  be  liable  for,  e,g.  land-tax,  sewers  rate,  the 
expense  of  paying  a  road  or  reconstructing  a  drain  (6). 


A  tenant  may  Although  there  may  be  nothing  inalease  to  that  effect, 
have  rights  by  *  tenant  may  sometimes  by  custom  have  certain  rights, 
cugtom.  Qjj  ijiie  ground  that  the  parties  have  contracted  with 

reference  to  that  custom,  and  an  implied  contract  has 
been  thus  created  (c).  This  often  occurs  in  the  case 
of  farming  tenants,  with  reference  to  the  custom  of  the 
country  as  to  their  rights  on  giving  up  possession  of 
their  farms.  If  a  lease  contains  any  particular  stipu- 
lations as  to  the  manner  in  which  a  tenant  is  to  quit, 
and  what  he  is  to  be  entitled  to  on  quitting,  then 
the  rule  JBxpressum  facit  cessare  taciturn  applies,  and 
no  custom  can  have  any  effect ;  but  if,  though  there  is 
a  lease,  it  is  silent  on  this  point,  then,  as  was  decided 
Wiggiesworth  in  the  case  of  Wigglesvxyrth  v.  Dallison  (d),  the  tenant 
may  take  advantage  of  the  custom  (e). 


Fixtures. 


Meaning  of 
the  term. 


Questions  frequently  arise  between  landlord  and 
tenant  as  to  the  right  to  fixtures.  The  term  fixtures 
is  used  sometimes  with  different  meanings;  strictly 
speaking,  it  signifies  things  afiSxed  to  the  freehold,  but 
it  may  also  be  used  as  signifying  chattels  annexed  to 
the  freehold,  but  which  are  removable  at  the  will  of 
the  person  who  annexed  them.  The  rule  at  common 
law  as  to  things  affixed  to  the  freehold  is  expressed 
by  the  maxim  of  our  law,  Quicquid  plantatur  solo,  solo 
cedit;  but  this  rule,  being  found  to  operate  in  dis- 

(5)  JBudd  ▼.  ManhaU,  5  C.  P.  D.  481 ;  50  L.  J.  Q.  B.  24 ;  42  L.  T. 
793 ;  29  W.  R.  148  ;  AUum  v.  Dickinson,  9  Q.  B.  D.  632  ;  52  L.  J.  Q. 
B.  190 ;  47  L.  T.  493 ;  30  W.  R.  930 ;  WUlcvMon  v.  CoUyer,  13  Q.  B. 
D.  I ;  53  L.!J.  Q.  B.  278 ;  51  L.  T.  299 ;  32  W.  R  614 ;  Aldridge  v.  Feme, 
17  Q.  B.  D.  212 ;  55  L.  J.  Q.  B.  587 ;  34  W.  R.  578 ;  BcUekdor  ▼.  Bigger, 
60  L.  T.  416 ;  Farlow  v.  Stevenson  (1900),  I  Gh.  128 ;  69  L.  J.  Gh.  106 ; 
81  L.  T.  581. 

(c)  See  ante,  p.  21. 

(d)  I  S.  L.  G.  528 ;  Dougl.  201. 

(e)  Tueker  v.  Linger,  8  App.  Gas.  508 ;  52  L.  J.  Gh.  941 ;  32  W.  R. 
40;  49L.T.373. 
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conragement  of  trade,  has  been  gradually  much  miti- 
gated. It  may  be  stated  generally,  that  fixtures  erected 
for  the  purposes  of  trade,  ornament,  or  domestic  use, 
and  also  agricultural  fixtures  (/),  may  be  removed  by  a 
tenant  as  against  his  landlord,  and  it  may  in  particular 
cases  happen  that  custom  gives  a  tenant  a  wider  right 
than  he  would  ordinarily  have.  When  a  tenant  has  the  Mast  be  re- 
right  to  remove  fixtures,  other  than  agricultural  fixtures,  JJnancy.  "°* 
the  removal  by  him  must  be  during  his  tenancy,  or 
snch  further  period  as  he  holds  under  a  right  to  con- 
sider himself  tenant  {g\  i.e.  whilst  permitted  by  the 
landlord  to  remain  in  possession ;  and  if  he  does  not 
remove  the  fixtures  during  that  time,  he  will  lose  his 
right  to  them,  for  they  then  become  a  gift  in  law  to 
the  landlord,  unless  indeed  the  landlord  afterwards 
gives  a  licence  to  the  tenant  to  enter  and  remove 
them  (A).  As  to  agricultural  fixtures,  they  may  be 
removed  within  a  reasonable  time  of  the  expiration  of 
the  tenancy  (i). 

As  before  stated,  originally,  under  the  maxim  Quic-  Originally  no 
quid  plarUalur  solo,  solo  cedit,  nothing  in  the  nature  of  bJ^i^^d,^*^ 
a  fixture  could  be  removed,  and  the  miti&rations  of  the  ^^^  ^^^  ^^^ 

°  rule  now 

old  rule  have  arisen  gradually ;  the  first  was  in  favour  mitigated, 
of  trade  fixtures,  and  subsequently  other  cases  ex- 
tended it  to  ornamental  and  domestic  fixtures.  There 
have  been  a  very  great  number  of  cases  upon  this  sub- 
ject, and  amongst  the  articles  that  have  been  decided 
to  be  removable  by  the  tenant  may  be  mentioned 
as  instances  the  following  : — Chimney-glasses,  blinds, 
ornamental  chimney-pieces,  tapestries  affixed  to  the 
walls  of  a  house  (j),  wainscots,  shelves,  counters,  pumps, 
partitions,  shrubs  and  trees  planted  for  sale.  The 
fixtures,  if  removable,  must  be  taken   away  without 

(/)  46  &  47  Vict.  c.  61, 8.  34. 

(V)  WeeUm  v.  Woodooot,  7  M.  &.  W.  14 ;  Ex  -parte  Gould,  re  Walker, 
13Q.B.  D.4S4;  5JL.T.  368. 
(A)  Roffey  v.  ffenderaon,  17  Q.  B.  574. 
(i)  Pott,  p.  73. 
0)  Be  De  Palbe,  Ward  v.  Taylor  (1901),  i  Ch.  523 ;  70  L.  J.  Oh.  286. 
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material  damage  to  the  inheritance,  and  the  right  of 
removal  is  liable  to  be  controlled  by  express  contract ; 
so  that,  for  instance,  if  a  tenant  covenants  to  keep 
in  repair  all  erections  built,  or  thereafter  to  be  built, 
and  surrender  them  at  the  end  of  the  term,  this  will 
prevent  him  removing  things  which,  but  for  the  cove- 
nant, he  might  have  removed  {k). 

Eiwesy.Mawe      Under  the  exception  to  the  common   law  rule   in 
turai  fixtures,   favour  of  trade  fixtures,  it  was  decided  in  the  well- 
known  case  of  Elwes  v.  Mawe  (Z),  that  this  would  not 
apply  to  allow  tenants  in  agriculture  to  remove  things 
erected  for  the  purposes  of  husbandry ;  but  as  the  rule 
undoubtedly  often  worked  hardship  on  tenants,  it  has 
been  altered  by  the  Legislature,  it  being  provided  by 
Provision  of     the  Landlord  and  Tenant  Act,  1 8  5  I  (m),  that  all  build- 
and  T^enant*^    ings,  engines,  or  the  like,  erected   by  the  tenant  for 
Act,  1851.        agricultural  purposes,  with  the  consent  in  writing  of 
the  landlord,  shall  remain  the  property  of,  and  be  re- 
movable by  the  tenant,  so  that  he  do  no  injury  in  the 
removal  thereof ;  provided  that  one  month's  notice  in 
writing  shall  be  given,  before  removal,  to  the  landlord, 
who  within  that  time  is  to  have  a  right  of  purchasing 
at  a  value  to  be  ascertained  by  two  referees  or  an 
Provision  of     umpire.     The  Agricultural  Holdings  Act,  1883  {n\ 
turai  Holdings  ^'^o  uow  Contains  a  provision  on  this  subject  with  re- 
Act,  1883.        gard  to  tenants  under  that  Act,  to  the  effect  that  where, 
after  the  commencement  of  that  Act  (0),  a  tenant  affixes 
to  his  holding  any  engine,  machinery,  fencing,  or  other 
fixture,  or  erects  any  building  for  which  he  is  not  under 
that  Act,  or  otherwise,  entitled  to  compensation,  and 
which  is  not  so  aflSxed  in  pursuance  of  some  obligation 
in  that  behalf,  or  instead  of  some  fixture  belonging  to 
the  landlord,  then  such  fixture  or  building   shall  be 


{k)  West  V.  Blakeway^  2  M.  &.  G.  729  ;  Penry  v.  BrowUf  2  Stark,  403. 
(I)  2  S.  L.  C.  183  ;  3  East,  38. 
(m)  14  &  15  Vict.  c.  25,  8.  3. 
(n)  46  &  47  Vict,  c  61,  8.  34. 
(0)  January  i,  1884. 
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the  property  of  and  removable  by  the  tenant  before  or 
within  a  reasonable  time  after  the  termination  of  the 
tenancy.  Provided  as  follows : — i .  Before  the  removal 
of  any  fixture  the  tenant  shall  pay  all  rent  owing 
by  him,  and  shall  perform  or  satisfy  all  other  his 
obligations  to  the  landlord  in  respect  of  the  holding. 
2.  In  the  removal  of  any  fixture  the  tenant  shall  not 
do  any  avoidable  damage  to  any  other  building  or 
other  part  of  the  holding.  3.  Immediately  after  the 
removal  of  any  fixture  the  tenant  shall  make  good  all 
damage  occasioned  to  any  other  building  or  other  part 
of  the  holding  by  the  removal.  4.  The  tenant  shall 
not  remove  any  fixture  without  giving  one  month's 
previous  notice  in  writing  to  the  landlord  of  the  in- 
tention of  the  tenant  to  remove  it.  5.  At  any  time 
before  the  expiration  of  the  notice  of  removal,  the  land- 
lord, by  notice  in  writing  given  by  him  to  the  tenant, 
may  elect  to  purchase  any  fixture  or  building  com- 
prised in  the  notice  of  removal,  and  any  fixture  or  build- 
ing thus  elected  to  be  purchased  shall  be  left  by  the 
tenant,  and  shall  become  the  property  of  the  landlord, 
who  shall  pay  the  tenant  the  fair  value  thereof  to  an  in- 
coming tenant  of  the  holding ;  and  any  dispute  as  to 
the  value  shall  be  settled  by  a  reference  under  that  Act 
as  in  the  case  of  compensation,  but  without  appeal  {p). 

The  most  noticeable  difference  between  this  provi-  Difference 
sion  and  the  one  contained  in  the  Landlord  and  Tenant  two^foregoing 
Act,  185  1,  is  that  under  the  earlier  statute  only  fixtures  provisions, 
erected  with  the  consent  in  writing  of  the  landlord 
could  be  removed,  whilst  no  such  consent  is  necessary 
under  the  latter.     It  must  not  be  forgotten,  however, 
that  the  operation  of  the  Agricultural  Holdings  Act, 
1883 — except  as  to   compensation  for   unexhausted 
improvements  {q) — may  be  excluded.    The  Act  applies 
to  all  tenancies  of  an  agricultural  or  pastoral  character, 

(p)  There  was  a  provision  almost  identical  with  this  in  the  now 
repealed  Agricultural  Holdings  Act,  1875  (38  &  39  Vict  c  92,  s.  53). 
(q)  46  k  47  Vict.  c.  61,  s.  55. 
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On  the  Bale  or 
mortgage  of 
land,  fiztiireB] 
phSB  without 
any  speoial 
words. 


Jffobson  V, 
Chrringe, 


Mortgage 
of  premiaes 
with  flzturea 
thereon. 


Re  Yates. 


or  partly  one  and  partly  the  other,  or  wholly  or  partly 
cultivated  as  a  market-garden ;  bat  it  does  not  apply 
to  any  holding  let  to  a  tenant  during  his  continuance 
in  any  office,  appointment,  or  employment  held  under 
the  landlord  (r). 

Upon  a  sale  or  mortgage  of  land,  fixtures  will  pass 
to  the  vendee,  or  mortgagee,  in  the  absence  of  any  con- 
trary intention,  and  this  is  so  although  the  things  are 
only  affixed  by  consent  of  another  to  whom  they  be- 
long, and  who  has  a  right  to  remove  them  as  against 
the  mortgagor  (s).  With  regard  to  the  question  of 
whether  a  mortgage  of  land  with  fixtures  requires  to 
be  registered  as  a  bill  of  sale,  it  was  prior  to  the  Bills 
of  Sale  Act,  1878  (t),  decided  that  it  did  so  require, 
if  the  mortgagee  had  power  given  him  to  deal  with 
the  fixtures  separately  and  apart  from  the  land,  but  not 
unless  (u).  Now,  however,  by  that  Act  it  is  definitely 
provided  (x)  that  "personal  chattels"  (which  are  the 
things  as  to  which  registration  is  required)  shall  in- 
clude fixtures  when  separately  assigned  or  charged  by 
a  distinct  instrument,  but  not  fixtures  when  assigned 
together  with  a  freehold  or  leasehold  interest  in  any 
land  or  building  to  which  they  are  affixed,  except  trade 
machinery  (y).  And  even  as  to  trade  machinery,  it 
has  been  decided  that  if  it  is  not  specially  mentioned, 
but  merely  passes  as  incidental  to  the  conveyance  of 
the  premises,  no  registration  is  necessary  (2).  If,  how- 
ever, it  is  specially  mentioned,  then  it  is  otherwise  (a). 

(r)  46  &  47  Yict.  c.  61,  8.  62.  See  also  now  the  Market  Gardeners' 
Compensation  Act,  1895  (5^  ^  59  Yi<^'  c.  27),  as  to  market  gardens. 

(9)  ffobton  V.  Oorringe  (1897),  I  Gh.  182 ;  66  L.  J.  Gh.  114 ;  75  L. 
T.  610. 

(0  41  &  42  Yict.  c  31. 

(u)  Ex  parte  Barclay,  L.  R.  9  Oh.  App.  576  ;  43  L.  J.  Bk.  137  ;  Ex 
pa/rte  Do/glUh^  L.  B.  8  Ch.  App.  1072.  On  the  law  of  fixtures  generally, 
see  Brown  on  Fixtures. 

{x)  Sects.  4,  7.  {y)  See  sect.  5,  defining  trade  machinery. 

(2)  Re  Yates,  Batchdor  v.  YaUs,  38  Ch.  D.  112  ;  57  L.  J.  Oh.  697 ; 
59  L.  T.  47. 

(a)  SmaU  v.  National  Provincial  Bank  of  England  (1894),  I  Oh. 
686 ;  63  L.  J.  Oh.  270 ;  70  L.  T.  492  ;  Johns  v.  Ware  (1899),  i  Oh.  359 ; 
68  L.  J.  Gh.  155  ;  80  L.  T.  112. 
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The  most  apt  and  proper  remedy  of  a  landlord  for  DistroM. 
the  recovery  from  his  tenant  of  the  rent  due  is  distress, 
which  is  a  remedy  by  the  act  of  the  party,  being  the  What  it  ii. 
right  the  landlord  has  of  entering  and  seizing  goods  for 
the  purpose  of  liquidating  the  amount  due  to  him,  the 
word  being  derived  from  the  Latin  distringo.  Besides 
a  distress  for  rent,  such  a  right  also  exists  in  the  case 
of  cattle  taken  damage  feasant,  and  here  the  reason  for 
the  remedy  is  tolerably  plain,  because  the  distrainor 
may  be  said  to  be  acting  on  the  complnsion  of  the  tres- 
pass ;  but  in  the  case  of  the  distress  for  rent  the  reason 
wl^  it  is  allowed  is  by  no  means  so  clear. 

The  following  seem  to  be  the  requisites  to  the  exer-  Requiutet  to 

«  .  1  i>  J  •  X  i*  J.  enable  a  land- 

cise  of  the  power  of  distress  for  rent : —  lord  to  di»- 

1 .  There  must  be  an  actual  demise,  or  an  agreement  *"****• 
for  a  lease.     If  a  tenant  goes  into  possession  under 

an  agreement  for  a  lease,  and  holds  thereunder  with- 
out any  lease  being  actually  granted,  for  all  practical 
purposes  the  tenant  is  in  the  same  position  as  if  the 
lease  had  been  made  (b) ;  his  strict  position,  however, 
is,  that  when  he  first  enters  into  possession  he  is, — 
notwithstanding  his  right  to  enforce  the  agreement, 
provided  that  he  has  observed  the  conditions  thereof 
on  his  part,  —  merely  a  tenant  at  will,  but  that  as 
soon  as  he  pays  an  annual  rent,  or  the  proportionate 
part  of  an  annual  rent,  he  becomes  then  strictly  a 
tenant  from  year  to  year,  on  such  of  the  terms  of  the 
agreement  as  are  applicable  to  a  yearly  tenancy  (c). 

2.  The  rent  must  be  certain,  that  is,  the  premises 
must  be  let  at  a  fixed  rent  (d) ;  for  if  the  tenant  hold 
premises  at  a  rent  to  be  agreed  on,  or  simply  at  their 


(5)  Walsh  T.  Lonsdale,  21  Ch.  D.  9 ;  52  L.  J.  Ch.  2  ;  46  L.  T.  858. 

(e)  Ooaitworth  v.  Joknaon,  55  L.  J.  Q.  B.  220 ;  54  L.  T.  520  ;  Swain 
V.  Ayres,  21  Q.  B.  D.  289 ;  57  L.  J.  Q.  B.  428 ;  36  W.  R  798. 

((Q  A  distress  may  be  made  for  the  whole  rent  reserved  on  a  letting 
of  famished  apartments,  because  in  contemplation  of  law  the  rent  issues 
out  of  the  premises  only,  and  not  out  of  the  furniture  (Woodfall's 
Landlord  and  Tenant,  446). 
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fair  value,  the  landlord  has  no  right  of  distress,  bat 
must  bring  an  action  for  use  and  occupation  (e). 

3.  The  rent  must  be  in  arrear;  and  rent  does  not 
become  dvA  until  the  very  end  of  the  day  on  which  it 
is  payable ;  but  in  the  case  of  rent  payable  in  advance, 
it  has  been  decided  to  be  in  arrear  directly  the  period 
for  which  it  is  payable  commences  (  /  ). 

4.  The  distrainor  must  have  the  reversion  in  him, 
either  an  actual  reversion,  or  at  least  a  reversion  by 
estoppel  {g\ 


All  movable 
chattels  can 
be  distrained, 
subject  to 
exceptions. 


Simpson  v. 
JSartopp. 


Things  ex- 
empted at  the 
present  day 
from  being 
taken  in 
distress. 


The  general  rule  is  that  all  movable  chattels*  on 
the  demised  premises  at  the  time  of  the  distress  are 
liable  to  be  seized,  whether  they  are  the  property  of 
the  tenant  or  of  a  stranger ;  but  this  rule  is  subject 
to  many  exceptions.  The  leading  case  on  the  point 
of  the  exemption  of  things  from  distress  is  Simpson 
V.  Havtopp  (A) ;  the  case  itself  is  only  a  direct  decision 
to  the  effect  that  implements  of  trade  are  privileged 
from  distress  for  rent,  if  they  be  in  actual  use  at  the 
time,  or  if  there  be  any  other  sufficient  distress  on 
the  premises ;  but  in  the  judgment  is  contained  a 
summary  of  the  authorities  upon  the  matter  generally. 
Instead  of  going  into  this  case,  it  will  be  best  to  give 
a  list  of  the  principal  things  which  at  the  present  day 
are  exempted  from  being  taken  in  distress,  and  they 
are  as  follows : — 

1.  Things  in  the  personal  use  of  a  man. 

2.  Fixtures  affixed  to  the  freehold. 

3.  Goods  of  a  stranger  delivered  to  the  tenant  to 
be  wrought  on  in  the  way  of  his  ordinary  trade. 

4.  Perishable  articles. 

5.  AmmdX^  fcTCB  naturm, 

6.  Goods  in  custodia  legis  (i). 


{e)  Woodf all's  Landlord  and  Tenant,  407,  570. 
(f)Ex  parte  Hall,  re  Binm,  i  Ch.  D.  285  ;  45  L.  J.  Bk.  21. 
(g)  Brown's  Law  Diet,  tit  Distress,  p.  179. 
(A)  I  S.  L.  C.  421  ;  Willes,  512. 

(i)  See  hereon  Ex  parte  PMen^s  TrutteeSt  Re  Daviei,  55  L.  J.  Q.  B. 
217  ;  34  W.  R.  442  ;  54  L.  T.  304. 
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7.  Instraments  of  a  man's  trade  or  profession 
(though  not  in  actual  use),  if  any  other  sufficient  dis- 
tress can  be  found. 

8.  Beasts  of  the  plough,  instruments  of  husbandry, 
and  beasts  which  improve  the  land,  if  any  other  suffi- 
cient distress  can  be  found. 

9.  Live-stock  belonging  to  another  person  and 
taken  in  by  the  tenant  to  be  fed  at  a  price  agreed 
on,  if  any  other  sufficient  distress  to  be  found ;  and 
even  if  there  is  no  other  sufficient  distress,  they  are 
only  distrainable  to  the  extent  of  the  amount  of  the 
price  agreed  on  for  the  feed  remaining  then  unpaid, 
and  the  owner  may  redeem  on  paying  this  ij), 

10.  Agricultural  or  other  machinery  the  'botUi  fide 
property  of  a  person  other  than  the  tenant,  and  only 
hired  by  the  tenant  (A). 

1 1 .  Live  stock  of  all  kinds  the  bond  fide  property 
of  a  person  other  than  the  tenant,  and  on  the  tenant's 
premises  solely  for  breeding  purposes  (/). 

12.  Loose  money. 

13.  Lodgers' goods  (m). 

1 4.  Wearing  apparel  and  bedding  {n)  of  the  tenant 
and  his  family,  and  the  tools  and  implements  of  his 
trade  to  the  value  ol  £<^  (0). 

On  the  above  the  student's  attention  is  particularly 

0')  46  &  47  Vict  c.  61,  8.  45. 

{k)   Ibid. 

{I)  Ibid. 

(to)  34  &  35  Vict.  c.  79. 

(n)  This  includeB  the  bedstead :  Davis  v.  Harris  (1900),  I  Q.  B.  729; 
69  L.  J.  Q.  B.  232 ;  81  L.  T.  780. 

(o)  51  &  52  Vict,  c  21,  B.  4;  and  see  as  to  power  of  a  court  of 
summary  jurisdiction  to  order  return  of  goods  in  this  case,  58  &  59 
Vict.  c.  24.  See  also  further  statutory  exceptions,  6  &  7  Vict,  c  40, 
s.  18,  as  to  hired  machines  in  factories,  and  35  &  36  Vict.  c.  50,  s.  3, 
as  to  rolling  stock ;  and  see  hereon  Boston  Estate  Company  v.  Western 
Waggon  Co.  (50  L.  T.  735  ;  50  J.  P.  790).  For  the  purpose  of  compari- 
son note  the  following  list  of  things  exempt  from  being  taken  in 
execution  : — 1.  Wearing  apparel  and  bedding  and  implements  of  trade 
of  any  judgment  debtor  not  exceeding  £$'  ^  Goods  of  a  stranger. 
3.  Qtoodjs  in  custodialegis  4.  Fixtures  affixed  to  the  freehold.  5.  (In 
the  case  of  an  elegit)  advowsons  in  grass  and  glebe  land.  6.  Boiling 
stock  of  a  railway  company  (30  &  31  Vict,  a  127,  s.  4). 
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Difference 
between 
diitress  and 
execution  as 
to  goods  of  a 
stranger. 


Lodgers'  goods 
never  could 
be  taken  in 
execution, 
but  could  in 
distress. 

Provisions  of 
Lodgers' 
Goods  Pro- 
tection Act, 
1871. 


called  to  the  exception  numbered  3,  for  the  purpose 
of  his  observing  the  difference  on  that  point  between 
an  execution  issued  against  goods  and  a  distress.  No 
goods  of  a  stranger  are  liable  to  be  taken  in  execution, 
but  in  distress  they  are  so  liable  unless  they  have  been 
delivered  to  be  wrought  upon  in  the  course  of  the  tenant's 
ordinary  employment  (p).  Thus,  if  a  book  is  lent,  and 
a  distress  or  an  execution  is  put  into  the  lendee's  house, 
the  book  is  liable  to  be  taken  in  the  distress  though 
not  in  the  execution ;  bat  if  the  book  is  delivered  to 
a  bookbinder  to  be  bound,  it  is  not  liable  to  be  taken 
either  in  distress  or  execution,  for  here  the  bookbinder 
has  it  to  work  upon  in  the  way  of  his  ordinary  calling. 
Again,  upon  this  point  the  student  must  particularly 
notice  the  exception  numbered  1 3,  being  lodgers'  goods. 
A  lodger's  goods,  being  goods  of  a  stranger,  were  never 
liable  to  be  taken  in  execution,  but  in  the  cas^  of 
distress  they  were  formerly  so  liable ;  and  the  excep- 
tion in  this  latter  case  is  contained  in  the  Lodgers' 
Goods  Protection  Act,  1871  (y),  which  provides  that 
on  any  distress  by  a  superior  landlord  upon  a  lodger's 
goods  for  rent  due  to  the  landlord  from  his  immedi* 
ate  tenant,  the  lodger  may  serve  the  landlord  or  his 
bailiff  with  a  declaration  (r)  (to  which  must  be  an- 
nexed an  inventory  of  the  goods)  that  the  immediate 
tenant  has  no  property  or  beneficial  interest  in  the 
goods,  and  that  the  same  are  the  property  of  him, 
the  lodger,  and  also  setting  forth  whether  any  and 
what  rent  is  due  from  the  lodger  to  his  immediate 
landlord,  and  the  lodger  may  pay  to  the  superior 
landlord,  or  his  bailiff,  the  rent  (if  any)  so  due,  or  so 
much  of  it  as  may  be  sufficient  to  disdiarge  the  claim 
of  such  superior  landlord ;  and  if  the  landlord  proceeds 
with  the  distress  after  the  lodger  has  complied  with 


{p)  Clark  V.  MiUwaU  Dock  Co.,  17  Q.  B.  D.  494 ;  55  L.  J.  Q.  B. 
378;  54L.T.814. 

(?)  34  &  35  Vict.  c.  79. 

(r)  As  to  the  sufficiency  of  this  declaration  see  Thwaites  ▼.  Wilding, 
12  Q.  B.  D.  4  ;  53  L.  J.  Q.  B.  I ;  32  W.  R.  80 ;  49  L.  T.  396  ;  ExparU 
Harrit,  34  W.  R.  132 ;  50  J.  P.  7. 
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theee  proyisions,  he  is  to  be  guilty  of  an  illegal  dis- 
tress ;  and  the  lodger  may  apply  to  a  justice  of  the 
peace  for  restoration  of  the  goods.  The  question  of  what  oongti- 
whether  the  relationship  of  landlord  and  lodger  actually  *^***  *  ^'^«*'- 
exists  is  one  of  fact  (s),  the  general  rule  being  that  to 
constitute  a  person  a  lodger  there  must  be  a  possession 
or  control  retained  over  the  premises  by  the  landlord, 
e.g.  having  a  room  in  the  house  (t). 

If  a  landlord  takes  a  bill,  note,  or  bond  for  his  rent,  BUl  or  note 
there  is  no  extinguishment  of  his  original  right  to  the  does "110^6^"* 
rent,  for  the  rent  is  of  a  higher  nature  than  either  of  ^"^o^d^ 
those  securities  (u) ;  but  if  a  landlord  take  a  bill  of  treat. 
exchange  for  rent  due,  that  fact  is  evidence  from  which 
a  jury  may  infer  an  agreement  by  the  landlord   to 
suspend  his  right  of  distress  during  the  currency  of 
the  bill  (x).     If,  therefore,  a  landlord  take  a  bill  or 
note  for  his  rent,  he  cannot  safely  distrain  during  its 
currency,  but  upon  its  dishonour  he  may  do  so. 

It  is  said  that  '*  Every  man's  house  is  his  castle  "  (y),  Semapne's 
and  therefore  to  make  a  distress,  the  landlord  or  his  ^S^i^^ : 
bailiff  must  not  break  the  house  ;  and  by  breaking  the  "Ever^  man's 
house  IS  meant  not  only  the  forcing  open  the  door,  but  oaatle." 
even  the  opening  of  an  unbolted  window,  though  if  the 
window  is  already  partially  open  it  is  justifiable  to  open 
it  further  to  effect  an  entrance  (2;).     This  principle  Long  y. 
applies  not  only  to  a  dwelling-house,  but  to  the  outer    ^^  ' 
door  of  any  building  (a).     It  also  applies  generally  to 


(9)  Neu  V.  Stetferiion,  9  Q.  B.  D.  245 ;  47  J.  P.  134. 

(t)  Phillips  V.  ffenton,  3  O.  P.  D.  26 ;  47  L.  J.  0.  P.  273 ;  Martin 
V.  Palmer^  50  L.  J.  Q.  B.  7  ;  30  W.  R.  115  ;  Nets  v.  Stevemon,  aupra ; 
aee  alao  Ifeatpood  v.  Bone,  13  Q.  B.  D.  179 ;  32  W.  R.  752;  51  L.  T. 
125. 

[u)  ffarris  v.  Shipway^  and  Etotr  y.  Lady  Clifton,  Bui.  N.  P.  182. 

(«)  Palmer  v.  Brwndey  (1895),  2  Q.  B.  405  5  65  L.  J.  Q.  B.  42 ;  73 
K  T.  329. 

(y)  Semayn^t  Com,  I  S.  L.  0.  99 ;  5  Coke,  gu 

(2)  Orabtree  v.  Bolnnson,  15  Q.  B.  D.  312 ;  54  L.  J.  Q.  B.  544 ;  33 
W.  R.  936. 

(a)  Long  v.  Oarke  (1894),  I  Q.  B.  119;  63  L.  J.  Q.  B.  108;  69 
L.T.  654. 
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Hodder  v. 
WUliaiM, 


a  sheriff,  but  it  may  be  observed  that  in  the  case  of  a 
sheriff  executing  a  writ  oi  fieri  facias,  though  he  must 
not  break  into  a  dwelling-house,  he  may  break  into  a 
barn  or  outhouse  (&),  or  a  shop  or  warehouse  not  form- 
ing part  of  the  dwelling-house  (c).  Where  a  landlord's 
bailiff,  being  employed  to  distrain  for  rent,  climbed 
over  a  wall  surrounding  the  yard  of  the  house,  and 
entered  the  house  by  an  open  window,  it  was  held  that 
the  climbing  over  the  wall  was  not  illegal,  and  that  the 
distress  was  lawful  {d).  A  landlord,  in  making  a  dis- 
tress, is  justified  in  opening  an  outer  door  in  the  way 
in  which  other  persons  are  accustomed  to  use  it ;  and 
when  entry  has  once  properly  been  obtained  into  a  house, 
inner  doors  may  be  forced  open.  If  a  distrainor,  hav- 
ing properly  entered,  is  afterwards  turned  out  of  posses- 
sion, he  has  a  right  to  break  the  house  to  re-enter  (e). 


Provisions  of 
Btatute  of 
Richard  II. 


It  was  formerly  considered  that  if  a  tenant  gave  his 
landlord  special  leave  and  licence  to  break  and  enter 
premises,  this  would  justify  the  landlord  in  so  doing ; 
but  the  law  must  now  be  taken  to  be  otherwise  by 
reason  of  modern  decisions  on  the  effect  of  an  old  statute 
of  the  reign  of  Eichard  II.  (/),  which  enacts  as  follows  : 
'*  And  also  the  king  enjoineth  that  none  from  hence- 
forth make  entry  into  any  lands  and  tenements  but  in 
case  where  entry  is  given  by  law,  and  in  such  case  not 
with  strong  hand  nor  with  multitude  of  people,  but 
only  in  lawful,  peaceable,  and  easy  manner.  And  if 
any  man   from  henceforth    do  to    the    contrary,  and 


(6)  Penton  v.  Brovni^  I  Sid.  1 86. 

\c)Hodder  v.  WUliaiM  (1895),  2  Q.  B.  633  ;  65  L.  J.  Q.  B.  70; 

73  L.  'i'.  394. 

{d)  Long  v.  Clarke  (1894),  i  Q.  B.  119 ;  63  L.  J,  Q.  B.  108 ;  69  L. 

T.  654. 

(e)  See  hereon  notes  to  Semayne^s  Ca^e,  i  S.  L.  C.  105- 1 14.  The 
principle  of  Semayne's  case  applies  generally  also  to  the  levying  of  execu- 
tions, but  note  that  in  executing  a  writ  of  attachment  for  contempt  of 
court,  the  officer  charged  with  the  execution  of  the  writ  may  break 
open  even  an  outer  door  to  execute  it :  Harvey  v.  Harvey,  26  Ch.  D.  644 ; 
51  L.  T.  50S  ;  33  W.  R.  *!6  ;  48  J.  P.  468.  See  also  Penton  v.  Brown 
and  Hodder  v.  Williamt,  supra. 

(/)  5  Rich.  2,  St.  I,  c  8. 
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thereof  be  duly  convicted,  he  shall  be  punished  by 
imprisonment  of  his  body,  and  thereof  be  ransomed  at 
the  King's  will."  On  this  statute  it  has  been  held  that 
any  leave  and  licence  to  break  and  enter  premises  is 
void  in  its  inception,  and  that  any  forcible  ejection  by 
the  act  of  the  party  is  illegal  {g). 

A  landlord  can,  if  his  title  still  continues,  and  the  A  Undlord 
tenant  is  still  in  possession,  distrain  for  rent  after  the  j[f^r  ^^^. 
expiration  of  the  lease,  provided  he  makes  the  distress  *'°?  ®'  ^*"*  * 

^^  ^  mnd  an  exe- 

within  six  months  of  such  expiration  Qi),     An  executor  cutor  or  m1- 
or  administrator  of  any  lessor   may   distrain   in   like  may^dStnkiii. 
manner  for  rent  as  his  testator  or  intestate  might  have 
done,  but  such  distress  must  be  within  six  calendar 
months  after  the  determination  of  the  term  or  lease  (t). 

It  is  provided  by  statute  (/),  that  if  a  tenant  fraodu-  Landlord  may 
lently  or   clandestinely  removes   his  goods  after  rent  olandeitineiy 
has  become  due,  in  order  to  avoid  their  being  seized  J^ni^t*^  ^^ 
in  a  distress,  the  landlord  may,  if  there  is  not  a  safB- 
cient  amount  of  other  distrainable  property  left,  within 
thirty  days  follow  and  distrain  on  the  goods  if  they 
have  not  been  sold  bond  fide  for  value  and  without 
notice  in  the  meantime,  and  a  penalty  for  such  an  act 
may  be  recovered  of  double  the  value  of  the  goods. 
A  landlord  is  not,  under  this  provision,  justified  in  Grayv.staU. 
following    and    seizing    after  the    expiration    of   the 
tenancy,  and  after  the  tenant  has  given  up  possessions 
goods  which  have  been  fraudulently  removed  from  the 
demised   premises  for  the   purpose   of  defeating   the 
landlord's  right  to  distrain  for  the  rent,  for  this  enact- 
ment applies  only  to  a  case  where  the  landlord  has  a 
right  to  distrain  either  at  common  law  or  under  the 

ig)  Bdridge  v.  Sdwket,  or  Edwick  v.  Hawkes,  or  Edridge  v.  Havaiker^ 
i8  Oh.  D.  199 ;  50  L.  J.  Ch.  577 ;  45  L.  T.  168,;  29  W.  R.  9^  ;  BeddaU 
▼.  MaiOandy  L.  R.  17  Oh.  D.  174;  50  L.  J.  Ob.  401 ;  29  W.  R.  484 ; 
44  L.  T.  248. 

{h)  8  Anne,  c.  14,  bs.  6»  7. 

(0  3  &  4  Wm.  4,  c  42,  18.  37,  38. 

0')  II  Geo.  2,  c.  19,  88.  I,  2. 
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TomUnson  v. 
ConsolidcUed 
Credit 
Corporation, 


statute  8  Anne,  c.  14,  referred  to  in  the  last  preceding 
paragraph,  and  it  is  a  condition  of  that  statute,  in 
order  to  make  it  applicable,  that  the  tenant  must  be 
in  actual  possession  (k).  If  a  tenant  has  given  a  bill 
of  sale,  and  the  holder  thereof,  being  entitled  to  do  so, 
seizes  and  removes  the  goods,  although  such  removal 
is  made  with  the  view  of  preventing  the  landlord 
distraining  on  the  goods,  yet  the  landlord  cannot 
follow  them  under  the  above  provision,  and  this  is  so 
even  although  the  only  right  on  the  part  of  the  bill 
of  sale  holder  to  so  seize  and  remove,  was  the  consent 
of  the  tenant  to  his  so  doing  (J), 


Manner  of 
making  a 
difltresB. 


The  manner  of  making  a  distress  is  as  follows : — 
The  landlord,  either  personally  or  by  his  duly  certified 
bailiff  (who  need  not  necessarily  be  authorized  by  writ- 
ing), enters  and  makes  a  seizure  at  any  time  between 
sunrise  and  sunset.  He  then  makes  an  inventory  of  the 
goods,  and  leaves  the  same,  with  a  written  notice  of 
the  amount  of  rent  due  and  of  the  things  distrained,  on 
the  premises.  Having  thus  impounded  the  goods  (m), 
he  usually  leaves  a  bailiff  in  possession,  but  this 
is  not  actually  necessary  as  a  point  of  law,  though 
practically  advisable  (n).  Then  after  five  days  from 
making  the  distress — which  period  is  allowed  for  the 
tenant  to  have  an  opportunity  of  replevying  —  the 
chattels  are  usually  appraised  by  two  appraisers,  and 
they  are  then  sold,  and  any  balance  beyond  the  rent 
and  expenses  is  afterwards  paid  to  the  owner  (0).  All 
necessity  for  appraisement  prior  to  selling  is,  however, 
now  dispensed  with,  and  the  period  for  replevying  is, 
if  the  tenant  so  requests,  and  gives  security  for  any 


{k)  Gray  v.  Start,  1 1  Q.  B.  D.  668 ;  52  L.  J.  Q.  B.  412 ;  49  L.  T. 
288  ;  31  W.  R.  662. 

{I)  Tondinson  v.  Consolidated  Credit  Corporation,  24  Q.  B.  D.  135  ; 
62L.  T.  162;  38W.  R.  118. 

(m)  See  1 1  Geo.  2,  c.  19,  s,  10. 

(n)  Jonet  v.  Beimstein  (1900),  I  Q.  B.  100  ;  69  L.  J.  Q.  B.  i  ;  81 
L.  T.  553. 

(o)  2  Wm.  &  Mary,  Beas.  r,  c.  5,  8.  2 ;  35  &  36  Vict  c.  92,  s,  13. 
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additional  costs  that  may  be  thereby  occasioned,  ex- 
tended to  fifteen  days  (j>). 

The  well-known  case  called  "  The  Six  Carpenters  The  Six 
Case"  (q)  decides  the  point  that  where  an  authority  ca^^^^' 
or  power  is  given  to  a  person  by  the   law,   which 
authority  or  power  is  abused  by  such  person,  he  be- 
comes a  trespasser  ab  initio;  and  a  distress  being  such 
an  authority  or  power,  it    followed    from  this  deci- 
sion, that  if    there  was   any  irregularity  in    making 
the  distress,  the  distrainor  was  from  the  moment  of 
distraining    a    trespasser.       This    hardship   has   been  The  effect  of 
remedied  by  statute  (r),  which  provides  that  if  any  l^diitrew^now 
rent  is  justly  due,  in   the   case  of  irregularity   the  «it«^e<i  *>y 
distrainor  is  not  to  he  a  trespasser  db  initio.     But  if  0. 19. »!  1*9. 
a  landlord  is  not  merely  guilty  of  some  irregularity, 
but  distrains  in  an  unauthorized  way,  he  is  then  a 
trespasser  from  the  commencement ;  and  if  he  makes 
an  excessive  distress,  an  action  may  be  brought  against 
him  for  so  doing.    If  the  tenant  tenders  {s)  the  amount  Tender  of  rent 
of  the  rent,  this  will  make  the  distress  tortious,  and  Seaa^tortiouB. 
although  a  warrant  has  been  delivered  to  a  bailiff,  a 
tender  without  expenses  is  good  before  the  distress  is 
put  in ;  if  a  tender  is  made  after  seizure,  but  before  the 
impounding  (t)  of  the  distress,  it  makes  the  detaining, 
and  not  the  original  taking,  wrongful.     Any  person 
guilty  of  pound-breach,  or  rescue  of  goods  distrained  Pound-breach. 
on,  is  by  statute   (u)  liable   for  treble  the  damages 
suffered  by  the  distrainor. 

The  usual  proceeding  on  a  wrongful  distress  is  by  Replevin, 
replevin,  the    first    step   in  which    is    to   enter   into 


(p)  51  &  52  Vict.  c.  21,  s.  5-7.  See  also  as  regards  distress  the  Law 
of  Distress  Amendment  Act,  1895  (58  &  59  Vict.  c.  24). 

iq)  I  S.  L.  C.  127  ;  8  Coke,  146  a. 

(r)  II  Geo.  2,  c.  1 9,  s.  19. 

{8}  See  as~^  Skleiaker^'post,  ch.  viii.  pp.  269-271. 

{t)  As  to  what  will  amount  to  "impounding,"  see  Woodfall's  Land- 
lonl  and  Tenant,  448.  Seizing  and  making  an  inventory  and  giving 
notice  to  the  tenant  of  the  distress  appears  to  be  sufficient. 

(u)  2  Wm.  k  Mary,  sess.  i,  c.  5,  s.  4. 


Digitized  by 


Google 


84 


OF  CONTRACTS  AB   TO  LAND,  AND  HEREIN 


a  replevin  bond  before  the  registrar  of  the  DiBtrict 
County  Coart,  with  two  sureties ;  and  on  this  being 
entered  into,  the  goods  are  redelivered  to  the  owner, 
who  subsequently  has  to  commence  an  action  to  try 
the  validity  of  the  distress,  and  if  it  goes  against  him, 
he  has  to  return  the  goods  to  the  distrainor  (v). 


other  reme- 
dies of  a  land- 
lord beaides 
diitrets. 


Action  of 
ejectment  at 
common  law, 
and  under 
15  k  16  Vict, 
c.  76,  B.  210. 


Beyond  his  remedy  to  recover  rent  by  the  summary 
process  of  distress,  the  landlord  has  another  remedy, 
viz.,  by  bringing  an  action  to  recover  it;  and  be- 
sides this  he  may  also  proceed,  on  the  condition  of 
re-entry,  to  eject  his  tenant  (w).  At  common  law, 
before  commencing  an  action  of  ejectment  for  non- 
payment of  rent,  it  was  necessary  to  make  a  demand 
for  the  rent  at  some  convenient  time  before  sunset  on 
the  last  day  limited  for  payment  of  the  rent.  The 
necessity  of  making  this  demand  being  a  great  incon- 
venience, it  was  provided  by  the  Common  Law  Procedure 
Act,  1852  (x)y  that  if  half  a  year's  rent  is  in  arrear,  and 
there  is  no  sufficient  distress  to  be  found  upon  the  pre- 
mises, the  landlord  may  bring  ejectment  without  the 
necessity  of  making  any  previous  demand.  If  half  a 
year's  rent  is  not  due,  or  there  is  a  sufficient  distress 
on  the  premises,  it  will  be  observed  that  this  provision 
is  inapplicable,  and  if  ejectment  is  resorted  to,  it  must 
be  as  at  the  common  law,  quite  irrespective  of  the 
statute,  with  the  formality  of  a  demand,  unless  indeed 
the  proviso  for  re-entry  expressly  dispenses  with  the 
necessity  for  it,  which  is  usually  the  case. 


Amount  of 
rent  landlord 
entitled  to 
sue  and 
distrain  for. 


A  landlord  may  distrain  for  six  years'  rent  (except 
in  the  one  case  of  a  holding  under  the  Agricultural 
Holdings  Act,  1883,  presently  mentioned),  and  if 
the  demise  be  under  seal,  though  he  cannot  distrain 


(t;)  See  hereon  Indermaur's  Manual  of  Practice,  69. 

(to)  This  subject  is  unaffected  by  sect.  14  of  the  Conveyancing  Act, 
1 881  (44  &  45  Vict.  c.  41),  which  provision  should,  however,  be  referred 
to  on  the  general  subject  of  forfeiture  by  tenants.    See  past,  pp.  88,  89. 

(x)  15  &  16  Vict.  c.  76,  B.  210. 
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beyond  the  six  years^  yet  he  has  a  right  of  action 
against  the  person  f orthe  full  period  of  twenty  years  (y). 
If  a  landlord  distrains  before  the  goods  are  taken  in 
execution  for  a  debt,  he  has  a  right  to  the  full  amount 
he  is  entitled  to  distrain  for  out  of  the  goods,  notwith- 
standing the  subsequent  execution ;  and  in  the  case  of 
the  goods  on  the  demised  premises  being  taken  in  execu- 
tion before  he  has  distrained,  he  has  even  then  a  right  to  Hu  a  right 
be  paid  one  year's  rent  (if  so  much  is  due),  before  the  JlSjution* 
goods  are  removed  under  the  execution,  and  the  sheriff  cr«d>*«r  ,'or 

?  ,  ,  I.     t  1  T  1      one  years 

IS  empowered  to  levy  out  of  the  goods  and  pay  the  rent, 
execution  creditor  not  ouly  the  amount  of  the  execution, 
but  also  such  one  year's  rent  which  he  has  had  to  pay 
the  landlord  (2;).     The  landlord  has  no  right  as  against 

(y)  3^4  ^™*  4)  c.  27»  &  42 ;  3  &  4  Wm.  4,  c.  42,  s.  3 ;  and  see 
farther  geuerally  as  to  limitation  ot  action,  post,  pp.  273-280.  I  have 
carefully  considered  the  point  of  whether  an  action  for  arrears  of  rent  on 
a  covenant  can  still  be  brought  within  twenty  years,  and  am  of  opinion 
that  it  can.  I  arrive  at  this  result  thus  :  Sect.  I  of  37  &  '3S  Vict.  c. 
57,  is  in  place  of  sect.  2  of  3  &  4  Wm.  4,  c.  27,  now  repealed,  and  it 
provides  that  an  action  for  rent  must  be  brought  within  twelve  years  ; 
but  on  the  authority  of  CfrarU  v.  EUU  (9  M.  &  W.  113),  decided  under 
the  repealed  provision,  this  does  not  extend  to  rent  between  landlord 
and  tenant,  and  this  case  has  been  recently  followed  {LetoU  v.  OraJiam, 
80  L.  T.  Newspaper,  66  ;  Barley  v.  Tennemtj  53  L.  T.  257).  By  3  & 
4  Wm.  4,  c.  27,  s.  42,  only  six  years'  arrears  of  rent  can  be  recovered, 
but  under  3  &  4  Wm.  4,  c.  42,  s.  3,  an  action  for  debt  upon  a  covenant 
to  pay  rent  may  be  brought  within  twenty  years.  The  idiotic  confusion 
between  these  two  enactments,  passed  within  three  weeks  of  each 
other,  was,  in  Hunter  v.  Nockoldt  (i  Mac.  &  G.  640),  explained  in  this 
way,  that  3  &  4  Wm.  4,  a  27,  must  be  ctmsidered  as  only  determining 
what  could  be  recovered  against  the  land,  and  3  &  4  Wm.  4,  c.  42, 
what  could  be  recovered  against  the  person.  Therefore  plainly,  before 
37  &  38  Vict.  c.  57,  the  periods  of  limitation  were  as  stated  in  the  text. 
I  can  find  nothing  in  that  Act  which  alters  the  law.  Section  9,  it  is 
true,  whilst  expressly  keeping  on  foot  sect.  42  of  3  &  4  Wm.  4,  c.  27, 
makes  no  mention  of  3  &  4  Wm.  4,  c.  42,  s.  3  :  but  surely  that  cannot 
produce  any  repeal  by  implication.  Lastly,  I  do  not  recognise  that 
Sutton  v.  Sutton  (22  Ch.  D.  511 ;  52  L.  J.  Ch.  333 ;  48  K  T.  95  ;  31 
W.  R.  369)  affects  the  point,  for  that  was  distinctly  decided  on  sect.  8 
of  37  &  38  Vict.  c.  57,  which  section  has  nothing  whatever  to  do  with 
an  action  to  recover  rent,  though  it  has  with  money  charged  on  rent. 
There  really  is  so  much  confusion  amongst  writers  on  this  subject,  and 
so  much  careful  evasion  of  stating  anything  definite  as  to  it,  that  I  have 
thought  it  best  to  leave  it  as  it  is  in  the  text,  and  give  my  readers  the 
reasons  thus  fully. 

{2)  8  Anne,  c.  14,  s.  i.  If  the  premises  are  let  at  a  weekly  rent,  the 
landlord*s  claim  against  an  execution  creditor  is,  however,  limited  to 
four  weeks'  arrears  of  rent,  and  if  the  premises  are  let  for  any  other 
term  less  than  a  year,  his  claim  is  limited  to  arrears  of  rent  accruing 
daring  four  such  terms  or  times  of  payment  (7  &  8  Vict.  c.  96,  s.  67). 
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an  execution  creditor  to  more  than  the  one  year's  rent, 
although  more  may  be  due  to  him,  if  the  execution 
has  been  levied  before  he  has  distrained  for  his  rent  (a). 
With  regard  to  a  holding  governed  by  the  Agricultural 
Holdings  Act,  1883  (^)i  ^  distress  for  rent  is  only 
allowed  to  the  extent  of  one  year  before  the  making 
of  the  distress,  except  that  where  the  ordinary  custom 
between  landlord  and  tenant  has  been  to  defer  pay- 
ment of  rent  until  the  expiration  of  a  quarter  or  half 
a  year  after  the  same  became  due,  then  the  rent  is 
only  deemed,  for  the  purposes  of  distress,  to  have  be- 
come due  at  the  expiration  of  such  quarter  or  half-year, 
and  not  at  the  date  at  which  it  legally  became  due  (c). 

Also  in  the  In  the  case  of  bankruptcy  also,  a  landlord  has  an 

baiikruptcy.  advantage  over  other  creditors,  it  being  provided  that 
the  landlord  or  other  person  to  whom  any  rent  is  due 
from  the  bankrupt,  may  at  any  time,  either  before  or 
after  the  commencement  of  the  bankruptcy,  distrain 
upon  the  goods  or  effects  of  the  bankrupt  for  the 
rent  due  to  him  from  the  bankrupt,  with  this  limita- 
tion, that  if  such  distress  be  levied  after  the  com- 
mencement of  the  bankruptcy,  it  shall  be  available 
only  for  six  months'  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication,  but  the  landlord,  or  other 
person  to  whom  the  rent  may  be  due  from  the  bank- 
rupt, may  prove  in  the  bankruptcy  for  the  surplus 
due  for  which  the  distress  may  not  have  been  avail- 
able (d).  It  is,  however,  also  provided  that  if  a  land- 
lord distrains  on  the  goods  of  a  bankrupt,  or  of  a  company 
being  wound  up,  within  three  months  next  before  the 


(a)  8  Anne,  c.  14,  s.  i. 

(6)  46  &  47  Vict  c.  61. 

(c)  46  k  47  Vict.  c.  61,  B.  44.  On  the  construction  of  this  section 
see  Ex  parte  Bull,  re  Bew,  18  Q.  B.  D.  642 ;  56  L.  J.  Q.  B.  270 ; 
56  L.  T.  571 ;  35  W.  R.  455. 

{d)  46  &  47  Vict.  c.  52,  8.  42,  as  amended  by  53  k  54  Vict.  c.  71, 
B.  28.  The  Act  46  k  47  Vict.  c.  52,  s.  42,  also  goes  on  to  provide  that 
the  term  *' order  of  adjudication  "  shall  be  deemed  to  include  an  order 
for  the  administration  of  the  estate  of  a  debtor  whose  debts  do  not 
exceed  £$0,  or  of  a  dead  person  who  dies  insolvent. 
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date  of  the  receiving  order,  or  the  winding-up  order, 
certain  debts  to  which  priority  is  given  in  bankruptcy 
— e^.  twelve  months'  rates  and  taxes,  and  wages  of  a 
clerk  or  servant  daring  the  previous  four  months  and 
not  exceeding  £^0 — shall  be  a  first  charge  on  the 
goods  so  distrained  or  the  proceeds  thereof,  but  the 
landlord  is  then  to  have  the  same  rights  of  priority  as 
the  person  to  whom  sach  payment  is  made  (e). 

If,  during  the   continuance  of  a  lease,  the  lessee  Onbankruptcy 
becomes  bankrupt,  the  position  of  his  landlord  for  the  di^uinUeLo 
remainder  of  the  term  is,  that  the  trustee  in  bankruptcy  *^"®r^**" 
may  take  the  lease  and  hold  it,  or  deal  with  it  gene- 
rally for  the  benefit  of  the  creditors,  or  may,  by  leave 
of  the  Court  (/),  disclaim  it,  as  being  onerous  property, 
in  which  case  the  lease  will  be  deemed  determined  from 
the  date  of  disclaimer,  and  the  landlord  may  then  prove 
against  the  bankrupt's  estate  for  any  injury  or  loss 
caused  him  by  such  disclaimer  (g).     This  disclaimer  Time  for  dis 
must  be  made  within  twelve  months  from  the  trustee's  ®  *^°"®^' 
appointment,  unless  the  property  shall  not  have  come 
to  the  trustee's  knowledge  within  one  month  after  his 
appointment,  when  he  may  disclaim  at  any  time  within 
twelve  months  after  he  first  became  aware  thereof;  and 
in  addition  it  is  provided  that  the  landlord  may  make 
an   application   in  writing  to   the  trustee   to   decide 
whether  or  not  he  will  disclaim,  and  if  the  trustee 
does  not  then  disclaim  within  twenty-eight  days,  or 
such  further  time  as  may  be  allowed  by  the  Bankruptcy 
Court  having  jurisdiction,  he  cannot  afterwards  do  so  (h). 

If  a  t-enant  is  evicted,  or  his  term  is  surrendered  by 

(e)  51  &  52  Vict.  c.  62,  8.  I  (4). 

(/)  There  are  certain  cases  in  which  the  trustee  may  disclaim  without 
leave.     See  Bankruptcy  Rules,  1886  and  1890,  Kule  320. 

ig)  46  &  47  Vict  a  52,  s.  55  (i,  7). 

(h)  46  &  47  Vict.  c.  52,  8.  55  (I,  7) ;  53  &  54  Vict.  c.  71,  s.  13.  These 
provisions  as  to  disclaimer  do  not  only  apply  to  the  relation  of  landlord 
and  tenant,  but  to  all  cases  of  onerous  property.  As  to  the  effect  of 
disclaimer  and  the  power  of  the  Court  to  make  a  vesting  order,  see  46 
k  47  Vict.  c.  52,  B.  55  (2),  and  53  &  54  Vict,  a  71,  s.  13. 
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Apportion- 
ment Act, 
187a 


Tenant  is 
liable  to  be 
ejected  on 
breach  of 
covenants. 


operation  of  law  daring  the  continuance  of  a  current 
year  or  half-year  or  quarter,  an  apportionment  of  the 
rent  is  now,  under  the  Apportionment  Act,  1870  (t), 
made  in  all  cases.  On  the  breach  by  a  tenant  of  the 
covenants  contained  in  his  lease,  he  is  liable  to  be  ejected 
by  his  landlord  under  the  ordinary  condition  of  re-entry 
contained  in  the  lease ;  but  in  the  two  cases  of  covenants 
to  pay  rent  and  to  insure,  the  Court  has  long  had  power 
to  relieve  on  the  payment  of  the  rent  and  costs  in  the 
one  case  (k),  and  in  the  other  case,  if  shewn  that  the 
But  relief  long  omission  to  insure  arose  through  accident  or  mistake, 
or  otherwise  than  from  fraud  or  gross  neglect,  that  no 
loss  or  damage  by  fire  had  happened,  that  there  was  at 
the  time  of  the  application  an  insurance  on  foot  in 
conformity  with  the  terms  of  the  covenant,  and  also 
provided  relief  had  not  been  previously  given,  or  a  pre- 
vious breach  waived  by  the  landlord  out  of  court.  A 
memorandum  of  thd  fact  of  the  relief  had,  however,  to 
be  indorsed  on  the  lease  (I). 


ProviflioQB  of 
Conyeyanoing 
Act,  1881,  as 
to  relief 
against  forfei- 
tures under 
leases. 


The  law  as  to  relief  on  non-payment  of  rent  remains 
as  formerly,  but  the  provisions  just  referred  to  as  to 
relief  against  breach  of  a  covenant  to  insure  are  repealed 
by  the  Conveyaucing  Act,  188 1  (m),  which  contains  a 
much  wider  enactment  on  the  subject  of  relief  against 
breaches  of  covenants  in  leases  generally,  it  being  pro- 
vided (n)  that  a  right  of  re-entry  or  forfeiture  under 
any  proviso  or  stipulation  in  a  lease  for  a  breach  of  any 
covenant  or  condition  in  the  lease,  shall  not  be  enforce- 
able by  action  or  otherwise,  unless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of 

(»)  33  &  34  Vict.  c.  35. 

(k)  This  was  always  so  in  Equity,  and  as  to  the  Courts  of  Law,  was  so 
provided  by  15  &  i6  Viet.  c.  76,  s.  211.  It  has  been  decided  that  a 
mortgagee  of  a  lease  has  the  same  right  to  relief  as  the  lessee  {NeteboU 
V.  Biniham,  72  L.  T.  852). 

{I)  This  power  was  given  to  Equity  by  22  &  23  Vict.  c.  35,  ss.  4-6, 
and  to  Courts  of  Law  by  23  &  24  Vict.  c.  126,  s.  2. 

(m)  44  &  45  Vict.  c.  41,  s.  14  (7). 

(n)  Sect.  14. 
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remedy,  requiring  the  lessee  to  remedy  the  breach,  and 
in  any  case  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach,  if  it 
is  capable  of  remedy,  and  to  make  reasonable  compen- 
sation in  money  to  the  satisfaction  of  the  lessor  for 
the  breach  (0).  Also  that  where  a  lessor  is  proceeding 
by  action,or  otherwise,  to  enforce  snch  a  right  of  re-entry 
or  forfeiture,  the  lessee  may  in  the  lessor's  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  the  Court 
for  relief;  and  the  Court  may  grant  or  refuse  relief  as 
it  thinks  fit,  or  grant  it  on  any  terms  it  thinks  fit  (p). 
It  is,  however,  expressly  enacted  that  this  provision  shall  Proyiiio. 
not  extend  to  a  covenant  or  condition  against  assigning, 
underletting,  parting  with  the  possession  or  disposing 
of  the  land  leased,  or  to  a  condition  for  forfeiture  on 
the  bankruptcy  of  the  lessee  (9),  or  on  the  taking  in 
execution  of  the  lessee's  interest,  or  in  the  case  of  a 
mining  lease,  to  a  covenant  or  condition  allowing  the 
lessor  to  have  access  to  or  inspect  books,  accounts, 
records,  weighing-machines  or  other  things,  or  to  enter 
or  inspect  the  mines  or  the  workings  thereof.  This 
enactment  is  retrospective,  and  applies  notwithstand- 
ing any  stipulation  in  the  lease  to  the  contrary.  If  a  Barrow  ▼. 
tenant  commits  a  breach  of  one  of  the  excepted  cove-  *'^'* 
nants,  e,g.  a  covenant  not  to  assign  without  licence,  he 
is  absolutely  liable  to  be  ejected,  and  the  Court  has  no 
power  to  give  any  relief  (r). 

The  relation  of  landlord  and  tenant  creates  an  im-  Tenant  has  a 
plied  consent  by  the  landlord    that  the  tenant  may  "^y  burden"  n 
appropriate  such  part  of  his  rent  as  shall  be  necessary  t^e  land  out 


I  rent. 


(0)  A  notice  is  not  invalid  because  it  does  not  contain  a  claim  for 
compensation  in  money  for  the  breach :  Lock  v.  Pearee  (1893),  2  Cb. 
271  ;  62  L.  J.  Ch.  582 ;  68  L.  T.  569. 

(p)  See  MiUkiton  v.  Thompion,  I  C.  &  E.  72. 

(q)  This  is,  however,  to  a  certain  limited  extent,  somewhat  modified 
by  the  Conveyancing  Act,  1892  (55  &  56  Vict.  o.  13,  sect.  2,  sub-sect  2). 

(r)  Barrow  v.  Itaaes,  60  L.  J.  Q.  B.  179 ;  64  L.  T.  686.  See  further 
on  the  subject  of  relief  under  the  Conveyancing  Acts,  1881  and  1892. 
Indermaur's  Conveyancing,  387-392. 
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to  indemnify  him  against  obligations  to  which  the 
premises  are  subject,  and  that  the  money  so  appro- 
priated shall  be  considered  as  paid  on  account  of  the 
rent ;  so  that  if  a  tenant  discharges  some  such  burden, 
it  is  considered  as  an  actual  payment  of  so  much  rent, 
and  need  not  be  set  up  as  a  set-off,  but  as  an  actual 
payment  (s). 

Implied  condi-  It  has  been  decided  that  there  is  no  implied  warranty 
a* f umiahed '^^  on  the  letting  of  an  unfurnished  house  as  regards  the 
house  or  g^^te  it  is  in  (t),  and  that  there  is  no  duty  cast  upon 

apartments.  ^  ''  j  r 

the  owner  to  see  that  the  house  is  let  to  the  tenant  in 
a  safe  condition  at  the  commencement  of  the  term,  so 
that  if  the  tenant,  or  the  customer  or  guest  of  the 
tenant,  suffer  injury  during  the  term  by  reason  of  the 
unsafe  condition  of  the  house,  no  action  for  negligence 
will  lie  against  the  owner  (u).     But  if  a  person  agrees 

Wilson  V.  to  take  a  furnished  house  or  apartments  for  some  short 
period,  as  it  is  naturally  intended  for  immediate  occu- 
pation, there  is  an  implied  condition  that  it  is  fit  for 
habitation ;  so  that  if,  by  reason  of  defective  ditdns, 
or  through  the  house  or  apartments  being  infected 
with  some  complaint,  or  otherwise,  it  is  not  so  fit,  the 
tenant  is  justified  in  repudiating  the  agreement,  and  is 

Sarson  v.  not  liable  upon  it  (v).  This  implied  warranty,  however, 
only  exists  as  regards  defects  existing  at  the  commence- 
ment of  the  tenancy  (x),  and  only  when  the  house  is 
properly  speaking  a  furnished  house,  so  that  where  a 
house  and  land  were  let,  and  the  house  was  partly 
furnished,  it  was  held  that  there  was  no  implied 
warranty  (y). 


(»)  I  S.  L.  0.  156,  157. 

(t)  MiJMchuUr  Bonded  Warehouse  Co.  v.  (7arr,  5  0.  P.  D.  507 ;  49 
L.  J.  O.  P.  809  ;  29  W.  R.  354. 

(m)  Lane  v.  Cox  (1897),  I  Q.  B.  415  ;  66  L.  J.  Q.  B.  193  ;  76  L.  T.  135. 

(v)  Wilson  ▼.  Pinch  Hatton,  2  Ex.  D.  337  ;  46  L.  J.  Ex.  489  ;  Smith 
V.  Marrable,  li  M.  &  W.  5 ;  Bird  v.  Lord  QreviUe,  i  O.  &  E.  317. 

(ar)  Maclean  v.  Currie,  i  C.  &  E.  361  ;  Sarson  v.  Roberts  (1895), 
2  Q.  B.  395;  65  L.  J.  Q.  B.  37  ;  73  L.  T.  174. 

(y)  Chester  v.  Powell,  52  L.  T.  722. 
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It  is  provided  by  the  Housiog   of   the  Working  The  Hon»in^ 
Classes  Act,  1890,  that  in  any  contract  made  after  cJil^rAct.*"^ 
14th  Angast  1885  for  letting  for  habitation  by  persons  '^• 
of  the  working  classes  a  hoase  or  part  of  a  house,  there 
shall  be  implied  a  condition  that  the  house  is  at  the 
commencement  of  the  holding  in  all  respects  reason- 
ably fit   for  human  habitation.     This,  however,  only 
applies  in  England  where  the  annual  letting  rent  does 
not  exceed  the  following  amounts  respectively,  viz., 
£20  in  London,  ;£^I3  in  Liverpool,  ;£^io  in  Manchester 
or  Birmingham,  and  £S  elsewhere  (2). 


(2)  53  ft  54  Vict  c.  70,  ».  75- 
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CHAPTER  IV. 

OF  CONTRACTS  AS  TO  GOODS,  AND  HEREIN  OF  BAILMENTS, 
INCLUDING  CARRIEKS  AND  INNKEEPERS  (o). 

Sale  and  Agree-  The  most  usaal,  and  therefore  most  important,  kind  of 
"®"  ***  ■  contracts  as  to  goods  are  for  their  sale,  the  law  on 
which  subject  has  recently  been  codified  by  the  Sale 
of  Goods  Act,  1893  (&).  A  contract  of  sale  of  goods 
is  defined  as  a  contract  whereby  the  seller  transfers, 
or  agrees  to  transfer,  the  property  in  goods  to  the 
bayer  for  a  money  consideration,  called  the  price. 
Where  under  a  contract  of  sale  the  property  in  the 
goods  is  transferred  from  the  seller  to  the  buyer,  the 
contract  is  called  a  sale.  Where  the  transfer  of  the 
property  in  the  goods  is  to  take  place  at  a  future 
time,  or  subject  to  some  condition  thereafter  to  be 
fulfilled,  the  contract  is  called  an  agreement  to  sell ; 
and  an  agreement  to  sell  becomes  a  sale  when  the 
time  elapses,  or  the  conditions  are  fulfilled,  subject  to 
which  the  property  in  the  goods  is  to  be  transferred  (c). 

Points  aa  to  When  a  contract  of  sale  of  goods  is  entered  into,  it 

f^^'t^^'^of    is  the  duty  of  the  seller  to  deUver  them,  and  of  the 
goods.  buyer  to  accept  and  pay  for  them,  in  accordance  with 

the  terms  of  the  contract  (d),  and  delivery  of  the  goods 
and  payment  of  the  price  are  concurrent  conditions  («). 
Whether  it  is  for  the  buyer  to  take  possession  of  the 
goods,  or  for  the  seller  to  send  them  to  the  buyer,  is  a 
question  depending  in  each  case  on  the  contract,  but 
apart  from  this  the  place  of  delivery  is  the  seller's  place 
of  business,  if  he  has  one,  and  if  not,  his  residence,  except 

(a)  As  to  the  title  to  goods,  see  poat.  Part  ii.,  "Torts,"  ch.  iii. 
(6)  56  &  57  Vict.  c.  71.  (0)  Sect.  i. 

(d)  Sect.  27.  (e)  Sect  28. 
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tliat  if  the  contract  is  for  the  sale  of  specific  goods, 
which  to  the  knowledge  of  the  parties  when  the  contract 
is  made  are  in  some  other  place,  then  that  place  is  the 
place  for  delivery  (/).     Where  under  the  contract  the  Delivery  to 
seller  is  authorized  or  required  to  send  the  goods  to  the  *  ^*^®'- 
buyer,  delivery  to  a  carrier  for  the  purpose  of  trans- 
mission to  the  buyer  is  pHmd  facie  a  delivery  to  the 
buyer ;  but  when  goods  are  sent  by  the  seller  to  the 
buyer  by  a  route  involving  sea  transit,  under  circum- 
stances in  which  it  is  usual  to  insure,  the  seller  must 
give  such  notice  to  the  buyer  as  may  enable  him  to  in- 
sure them  during  their  sea  transit ;  and  if  he  fails  to  do 
so,  the  goods  are  deemed  to  be  at  his  risk  during  such 
sea  transit  (jg).    Where  the  seller  agrees  to  deliver  goods  Deterioration 
at  his  own  risk,  the  buyer  nevertheless  takes  any  risk    """*  '^*°"  ' 
of  deterioration  in  the  goods  necessarily  incident  to  the 
course  of  transit  (A).  When  goods  are  delivered,  the  buyer  Examination 
should  examine  them,  and  accept  or  reject  them  ac-  by  buw. 
cording  to  whether  they  are  or  are  not  in  conformity 
with  the  contract,  and  he  cannot  be  deemed  to  have 
accepted  them  until  he  has  had  a  reasonable  oppor- 
tunity of  examining  them,  and  he  will  be  deemed  to 
have  accepted  them  when  he  so  intimates  to  the  seller, 
or  when  he  does  any  act  in  relation  to  the  goods  which 
is  inconsistent  with  the   ownership  of  the  seller,  or 
when,  after  the  lapse  of  a  reasonable  time,  he  retains 
the  goods  without  intimating  to  the  seller  that  he  has 
rejected  them  (i).     If  the  buyer,  being  entitled  to  do  Rejection 
so,  rejects  the  goods,  he  is  not  bound  to  return  them  °  ^^  '' 
to  the  seller,  but  it  is  sufficient  if  he  intimates  to  the 
seller  that  he  refuses  to  accept  them  (j). 

The   majority   of  contracts  for   the   sale  of   goods  Wliether  the 
are    simple   and  plain  in  their   nature,   but   in   very  g^g  has*^ 
many  such  contracts  intricate  and  difficult  points  arise  P*»®d- 
as  to  the  passing  of  the  property  in  the  goods,  and 


if)  56  &  57  Vict  c.  71,  8.  29.  O7)  Sect  32. 

(A)  Sect.  33.  (*)  Sect  34,  35.  U )  Sect  36. 
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the  relative  rights  of  the  seller  and  bayer  in  the  sub- 
ject-matter of  the  contract ;  and  whether  the  property 
in  goods  has  passed  under  a  contract  is  frequently  a 
question  of  intention,  to  be  gathered  from  the  expres- 
sions made  use  of  in  the  contract,  and  the  surround- 
ing circumstances.  If  goods,  on  being  sold,  are 
actually  delivered  over  to  the  buyer,  there  can  ordi- 
narily be  no  doubt  whatever  of  the  property  at  once 
passing  to  him ;  but  in  many  cases  the  goods  may 
remain  in  the  possession  of  the  seller  whilst  the 
property  in  them  has  passed  to  and  is  vested  in  the 
buyer,  so  that  any  loss  happening  to  them  would  have 
to  be  borne  by  the  latter.  It  is  necessary,  therefore,  to 
specially  consider  the  question  as  to  when  the  property 
passes  in  goods  on  a  contract  for  their  sale  being 
entered  into,  bearing  in  mind  that  the  goods  are  at  the 
risk  of  the  person  in  whom  the  property  is  vested  (A). 


As  to  property 
passing  in  un- 
ascertained, 
and  speoifio 
goods  respec- 
tively. 


Rules  for 

ascertaining 

intention  as 

regards 

property 

passing. 


The  Sale  of  Goods  Act,  1893  (/),  provides  that,  with 
regard  to  a  contract  for  the  sale  of  unascertained  goods, 
no  property  in  the  goods  is  transferred  to  the  buyer 
unless  and  until  the  goods  are  ascertained  (m);  but 
that  with  regard  to  specific  goods,  the  property  in 
them  is  transferred  to  the  buyer  at  such  time  as  the 
parties  to  the  contract  intend  it  to  be  transferred  ;  and 
to  arrive  at  this  intention,  regard  is  to  be  had  to  the 
terms  of  the  contract,  the  conduct  of  the  parties,  and 
the  circumstances  of  the  case  (n).  The  Act  then  goes 
on  to  provide  (o\  that  unless  a  different  intention  ap- 
pears, the  following  rules  are  to  be  observed  for  ascer- 
taining the  intention  of  the  parties  as  to  the  time  at 
which  the  property  in  the  goods  is  to  pass  to  the 
buyer: — 

I.  Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods  in  a  deliverable  state,  the  property 
in  the  goods  passes  to  the  buyer  when  the  contract  is 


(A)  56  &  57  Vict.  c.  71,8. 

(m)  Sect.  16.  (n) 


20.  {I)  56  &  57  Vict.  c.  71. 

Sect.  17.  (o)  Sect.  18. 
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made,  and  it  is  immaterial  whether  the  time  of  payment, 
or  the  time  of  delivery,  or  both,  be  postponed. 

2.  Where  there  is  a  contract  for  the  sale  of  specific 
goods,  and  the  seller  is  bound  to  do  something  to  the 
goods  for  the  pnrpose  of  putting  them  into  a  deliverable 
state,  the  property  does  not  pass  until  such  thing  be 
done  and  the  buyer  has  notice  thereof. 

3.  Where  there  is  a  contract  for  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing 
with  reference  to  the  goods  for  the  purpose  of  ascer- 
taining the  price,  the  property  does  not  pass  until  such 
act  or  thing  be  done,  and  the  buyer  has  notice  thereof. 

4.  When  goods  are  delivered  to  the  buyer  on  ap- 
proval, or  "  on  sale  or  return,"  or  other  similar  terms, 
the  property  therein  passes  to  the  buyer: — (i)  When 
he  signifies  his  approval  or  acceptance  to  the  seller,  or 
does  any  other  act  adopting  the  transaction  (p),  (2)  If 
he  does  not  signify  his  approval  or  acceptance  to  the 
seller,  but  retains  the  goods  without  giving  notice  of 
rejection,  then,  if  a  time  has  been  fixed  for  the  return 
of  the  goods,  on  the  expiration  of  such  time,  and,  if  no 
time  has  been  fixed,  on  the  expiration  of  a  reasonable 
time.    What  is  a  reasonable  time  is  a  question  of  fact. 

5.  (i.)  Where  there  is  a  contract  for  sale  of  unas- 
certained or  future  goods  by  description,  and  goods  of 
that  description,  and  in  a  deliverable  state,  are  uncon- 
ditionally appropriated  to  the  contract,  either  by  the 
seller  with  the  assent  of  the  buyer,  or  by  the  buyer 
with  the  assent  of  the  seller,  the  property  in  the  goods 
thereupon  passes  to  the  buyer.  Such  assent  may  be 
express  or  implied,  and  may  be  given  either  before  or 
after  the  appropriation  is  made,  (ii.)  Where,  in  pur- 
suance of  the  contract,  the  seller  delivers  the  goods 

(p)  Thua  in  Kirldtam  v.  AUenborough  (1897),  (i  Q.  B.  201 ;  66  L.  J. 
Q.  B.  149  ;  75  L.  T.  543),  the  plaintiff  was  a  jeweller,  and  sent  goods 
to  W.  **on  sale  or  return."  W.  pawned  the  goods  with  the  defendant. 
It  was  held  that  W.  by  pawning  had  adopted  the  transaction,  and 
therefore  the  property  had  paas^  to  W.,  and  consequently  the  de- 
fendant had  a  good  title. 
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to  the  buyer,  or  to  a  carrier  or  other  bailee  (whether 
named  by  the  buyer  or  not),  for  the  purpose  of  trans- 
mission to  the  buyer,  and  does  not  reserve  the  right 
of  disposal;  he  is  deemed  to  have  unconditionally 
appropriated  the  goods  to  the  contract. 

Instances  of  These    rules,  thus    specifically   formulated    by   the 

property*^ *^*  Sale  of  Goods  Act,  1893,  are  in  substance  the  result 
goods  does  not  ^f  ^  number  of  decisions  to  which  it  is  now  unneces- 
sary to  refer ;  but  with  regard  to  them  it  may  be 
well  to  specially  notice  some  instances  of  cases  in 
which  the  transaction  may  be  simply  inchoate  and  in* 
complete,  and  not  pass  any  property  in  the  goods,  by 
reason  of  the  contract  showing  that  there  is  no  present 
intention  to  pass  the  property.  Thus,  in  one  case, 
where,  on  a  contract  for  the  sale  of  goods,  it  was, 
according  to  the  usage  of  trade,  the  duty  of  the  seller 
to  count  them  out,  and  before  he  did  so  the  goods 
were  destroyed  by  fire,  it  was  held  that  the  loss  fell 
on  the  seller  (q).  In  another  case,  turpentine  was 
bought  at  an  auction,  which,  according  to  the  con- 
ditions of  sale,  was  to  be  weighed,  and  before  it  was 
entirely  weighed  it  was  destroyed  by  fire ;  the  Court 
held  that  the  property  had  not  passed  in  that  portion 
of  the  goods  which  had  not  been  weighed  (r).  And 
where  the  defendant  had  contracted  for  the  purchase 
of  the  trunks  of  certain  trees,  and  the  custom  of  the 
trade  was  that  he  should  measure  and  mark  the  portions 
he  wanted,  and  that  the  seller  should  then  cut  off  the 
rejected  parts,  it  was  held  that  no  property  had  passed 
in  the  goods  until  such  rejected  parts  had  been  actually 
severed  (s). 


Zagury  v, 
Fumell, 


Bttgg  V. 
Minttt, 


Acraman  v. 
Morris, 


When  pro-  Where  goods,  part  of  an  entire  bulk,  are  sold,  no 

good^pM^of'*  property  passes  in  them  until  separated  and  set  apart 
an  entire  bulk,  [j,^^   ^-jj^   b^|j^   ^^^    absolutely  appropriated    to    the 

{q)  Zagury  v.  FwmeUt  2  Camp.  240. 
(r)  Rugg  v.  MvneU,  11  East,  210. 

(«)  Aoraman  v.  Morris,  8  C.  B.  449.     See  also  EUphiek  ▼.  BameSj  5  C. 
P.  D.  321 ;  49  L.  J.  C.  P.  698 ;  29  W.  R  139. 
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buyer  (t).  It  ia  Bometimes  the  seller,  and  sometimes 
the  buyer,  who  has  the  right  of  selecting  the  par- 
ticular goods  from  the  entire  bulk;  and  the  rule  is, 
that  '^  the  party  who  by  the  agreement  is  to  do  the 
first  act  which,  from  its  nature,  cannot  be  done  until 
the  election  is  determined,  has  authority  to  make  the 
choice  in  order  that  he  may  be  able  to  do  that  first 
act ;  and,  when  once  he  has  done  that  act,  the  election 
has  been  irrevocably  determined,  but  till  then  he  may 
change  his  mind  "  (u).  An  instance  of  when  the  right 
of  appropriation  will  be  in  the  buyer  may  be  found 
in  the  case  of  the  sale  of  a  certain  number  of  bricks 
out  of  a  stack  of  bricks,  and  it  being  provided  that  the 
buyer  shall  send  his  cart  to  take  them  away.  Here 
the  first  act  has  to  be  done  by  the  buyer,  and  he, 
therefore,  has  the  right  of  appropriation.  He  may 
choose  which  of  the  bricks  he  likes,  but  as  soon  as  he 
has  once  put  them  in  his  cart  to  be  taken  away,  the 
appropriation  is  complete  and  the  property  has  passed. 
But  if  in  such  a  case  the  contract  was  that  the  seller 
should  load  them  on  the  buyer's  cart,  here  the  right 
of  appropriation  would  be  in  the  seller,  for  the  first 
act  is  to  be  done  by  him ;  and  in  all  cases  of  appro- 
priation by  the  seller  such  appropriation  must  be 
assented  to  by  the  buyer  before  the  property  will 
pass ;  but  if  it  is  made  in  pursuance  of  and  as  a  term 
of  the  contract,  the  assent  is  presumed,  and  it  is  con- 
clusive (x).  In  the  case  also  of  a  contract  to  make  When  the 
any  article  (though  an  action  would  of  course  lie  for  ^i^g^in  goods 
the  breach  of  the  contract),  the  property  therein  will  *^  ^  *"'^*^®- 
not  pass  until  there  has  been  a  subsequent  appropria- 
tion thereof  made  by  the  seller,  and  such  appropria- 
tion has  been  assented  to  by  the  buyer.  And  so 
also  a  grant  of  goods  not  in  existence,  or  not  belong- 
ing either  actually  or  potentially  to  the  grantor  at  the 
time,  is  of  no  effect  unless  the  grant  is  afterwards  in 

(0  See  Dixon  v.  Yatet,  5  B.  &  Ad.  313. 

(tt)  Benjamin's  Sale  of  Personal  Property,  139. 

(«)  Ibid.,  319,  320. 
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some  way  ratified  by  him  after  acquiring  a  property 
in  them  (y).  The  mere  fact  of  the  price  not  being 
mentioned  in  the  contract  does  not  prevent  the  pro- 
perty passing,  for  it  may  be  either  a  price  to  be 
thereafter  agreed  on,  or  determined  in  the  course  of 
dealing  between  the  parties,  or  what  the  things  are 
reasonably  worth  (a).  If,  however,  there  is  an  agree- 
ment to  sell  goods  at  a  price  to  be  fixed  by  the  valna- 
tion  of  a  third  party  who  cannot  or  does  not  make  suck 
valuation,  then  the  agreement  is  avoided,  except  that  if 
the  goods,  or  any  part  of  them,  have  been  delivered  to 
and  appropriated  by  the  buyer,  he  must  pay  a  reason- 
able price  for  them.  If,  however,  such  third  party  is 
prevented  from  making  the  valuation  by  the  fault  of 
the  seller  or  buyer,  the  party  not  in  fault  may  maintain 
an  action  for  damages  against  the  party  in  fault  {b). 

Reservation  The  Sale  of  Goods  Act,  1893,  also  provides  (c)  that 

diipoaaL^  ou  any  contract  for  the  sale  of  goods  the  seller  may 
specially  reserve  the  right  of  disposal  of  the  goods 
until  certain  conditions  are  fulfilled,  and  in  such  a  case, 
notwithstanding  the  delivery  of  the  goods  to  the  buyer, 
the  property  does  not  pass  until  the  conditions  are 
fulfilled.  Thus,  when  goods  are  shipped,  and  by  the 
bill  of  lading  they  are  deliverable  to  the  order  of  the 
seller  or  agent,  the  seller  is  primd  facie  deemed  to  re- 
serve the  right  of  disposal  (d) ;  and  when  the  seller  of 
goods  draws  on  the  buyer  for  the  price  and  transmits 
the  bill  of  exchange  and  bill  of  lading  to  the  buyer 
together,  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of 
lading  if  he  does  not  honour  the  bill  of  exchange,  and 
if  he  wrongfully  retains  the  bill  of  lading  the  property 
in  the  goods  does  not  pass  to  him  (e). 

(y)  Robintofi  v.  McLcdonnel,  5  M.  &  S.  228. 

(a)  56  &  57  Viot   c.   71,  B.   8;   Aeebal  v.    Levy,    10  Bing.   376; 
JBoadly  v.  M*Laine,  10  Bing.  482 ;  Joyce  v.  Swann,  17  C.  B.  N.  S.  84. 
(6)  56  &  57  Vict.  o.  71,  g.  8. 
(0)  Ibid.,  8.  19(1). 
id)  Ibid.,  8.  19  (2).  (e)  Ibid.,  8.  19  (3). 
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Upon  the  qaestion  of  when  the  property  in  goods  Q«nenl 
passes,  it   will  be   found  that  it  is   a  fairly  correct  q^JUJirtionof 
answer  to  say  that,  as  a  general  rule,  the  property  wUl  ^^^^^^^^^ 
pass   where   there  is   a   valid   and   complete  eontrcut,  panes. 
provided  thai  the  goods   are  in  existence^  and  no  act 
remains  to  be  done  to  them^  or  the  buyer  has  acquired 
possession  of  the  goods. 

Where  there  is  a  contract  for  the  sale  of  specific  The  effect  of 
goods,  and  the  goods,  without  the  knowledge  of  the  f^g,  ^"^  ' 
seller,  have  perished  at  the  time  when  the  contract  is 
made,  the  contract  is  void  (/) ;  and  where  there  is  an 
agreement  to  sell  specific  goods,  and  subsequently  the 
goods,  without  any  fault  of  the  buyer  or  seller,  perish 
before  the  risk  passes  to  the  buyer,  the  agreement  is  there- 
by avoided  (g). 

Contracts  as  to  goods  are  in  many  cases  required  by 
statute  to  be  by  writing. 

By  the  4th  section  of  the  Statute  of  Frauds  (h)  it  is  4tii  seotion  of 
provided  that  no  action  shall  be  brought  whereby  to  Frauds  m 
charge  any  defendant  upon  (inter  alia)  any  contract  contraoSi  ^>r 
not  to  be  performed  within  one  year  from  the  making  sale  of  goods, 
thereof.     This  section  has  already  been  discussed  (i), 
and  with  regard  to  this  portion  of  it,  it  is  suflBcient 
here  to  say  that,  applying  to  all  contracts  not  to  be 
performed  within  a  year,  it  includes  contracts  as  to 
goods.     With  regard,  however,  specially  to  contracts 
for  the  sale  of  goods,  the  17th  section  of  the  Statute 
of  Frauds,  and  the  amendment  thereof  contained  in  the 
7th  section  of  Lord  Tenterden's  Act  (k),  were  until 
lately  the  important  enactments,  but  these  provisions 
have  been  repealed  and  substantially  re-enacted  by  the 
Sale  of  Goods  Act,  1893  (sect.  4),  which  provides  as 
follows : — 

'( I .)  A  contract  for  the  sale  of  any  goods  of  the  value 


(/)  56  &  57  Vict.  c.  71,  8.  61        {g)  Sect.  7.       {h)  29  Oar.  2 
(i)  Ante,  pp.  51-57.  (*)  9  C^eo.  4,  c  14,  s.  7. 


Gar.  2,  c.  3. 
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Sale  of  Goods 
Act,  1893,  sect. 
4,  in  Babstitu- 
tion  for  17th 
Beet,  of  Statute 
of  Frauds  as 
amended  by 
Lord  Tenter- 
den*a  Act. 


of  ;f  10  or  upwards  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  contract,  or  in  part  payment,  or 
unless  some  note  or  memorandum  in  writing  of  the 
contract  be  made,  and  signed  by  the  party  to  be  charged, 
or  his  agent  in  that  behalf. 

"  (2.)  The  provisions  of  this  section  apply  to  every 
such  contract,  although  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time 
of  such  contract  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery,  or  some  act  may  be  requi- 
site for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery. 

''  (3.)  There  is  an  acceptance  of  the  goods  within  the 
meaning  of  this  section  when  the  buyer  does  any  act 
in  relation  to  the  goods  which  recognizes  a  pre-existing 
contract  of  sale,  whether  there  be  an  acceptance  in  per- 
formance of  the  contract  or  not." 


Writing  not 

absolutely 

necessary. 


The  memorandam  required  as  sufficient  evidence  of 
a  contract  has  been  before  touched  on  in  treating  of  the 
Statute  of  Frauds  generally  {I),  What  bas  been  there 
remarked  is  equally  applicable  to  the  4th  section  of 
the  Sale  of  Goods  Act,  1893,  ^^^  ^^^  student  will 
note  that  writing  is  not,  under  that  enactment,  an 
absolute  essential  (as  neither  was  it  under  the  17th 
section  of  the  Statute  of  Frauds),  as  there  may  be 
instead  either  part  payment,  earnest,  or  acceptance  and 
receipt 


Distinction 
between  ear- 
nest and  part 
payment. 


Earnest  is  a  matter  quite  distinct  from  part  payment, 
being  some  gift  or  token  given  by  a  buyer  to  a  seller, 
not  on  account,  but  quite  irrespective  of  the  price; 
part  payment  is  simply  an  actual  payment  of  money 
on  account  of  the  price.     The  giving  of  earnest  is  not 


{I)  Ante,  p.  58. 
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a  course  adopted  often  now,  though,  of  course,  part 
payment  is  frequently  (m). 

On  the  point  of  part  payment  or  earnest,  it  may  wbat  wiU 
be  noticed  that  an  actual  payment  is  necessary,  so  ^IJJt  w 
that  what  is  called  in  the  north  of  England  "  striking  p*^  paymeut. 
off"  a  bargain,  i,e.  drawing  the  edge  of  a  shilling  over 
the  hand  of  the  seller  and  not  paying  him  the  money, 
is  not  sufficient  (n) ;  but  deliyery  of  a  bill  of  exchange 
or  promissory  note  is,  because  it  amounts  to  payment 
nntil  dishonoured  (o).     Retention  of  money  owing  by  yorton  v. 
the  seller  to  the  buyer,  is  not  *'  part  payment "  sufficient      ^**''*' 
to  satisfy  the  statute  (jo). 

The  acceptance  and  receipt  require  a  slightly  more  Ab  to  acoepi- 
detailed  explanation.  !^eipt. 

The  words  of  the  statute  are,  "  accept  part  of  the  RecogDition  of 
goods  so  sold  and  actually  receive  the  same ; "  and  it  lequired. 
is  provided  that  there  is  to   be  a  sufficient   accept- 
ance when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract  of  sale, 
whether  there  is  an  acceptance  in  performance  of  the 
contract  or  not :  thus  there  may  be  an  acceptance  and 
receipt   as  evidentiary  matter  to  satisfy  the   statute, 
although  the  buyer  may  still  have  the  right  to  reject 
the   goods  as  not  in  accordance  with  sample.     The 
enactment  is  well  illustrated  by  the  case  of  Page  v.  Page  v.  Afor- 
Morgan    (q).     There  the   plaintiff  had    sold    to    the  ^****' 
defendant  certain  wheat  which  was  put  into  a  barge 
and  sent  to  the  defendant's  mill,  where  it  arrived  in 
the  evening,  and  on  the  following  morning  was,  by 


{m)  See  Benjamin's  Sale  of  Personal  Property,  172,  173 ;  ffowe  v. 
Smith,  27  Oh.  D.  89 ;  32  W.  R.  302 ;  53  L,  J.  Ch.  1055;  50  L.  T.  373. 

(n)  Blenhinsop  ▼.  Claytorif  7  Taunt.  597. 

(o)  Chamberlyn  v.  Ddarive,  2  Wils.  253 ;  see  Benjamin's  Sale  of 
Personal  Property,  175. 

(p)  NorUm  v.  Davison  (1899),  I  Q.  R  401  ;  68  L.  J.  Q.  B.  265  ;  80 
L.  T.  139. 

iq)  15  Q.  B.  D.  228  ;  54  L.  J.  Q.  B.  434 ;  53  L.  T.  126 ;  33  W.  R.  793- 


Digitized  by 


Google 


I02  OF  OONTBAOTS  AS  TO  GOODS, 

order  of  the  defendant's  foreman,  taken  into  the  mill 
and  there  examined  with  the  sample.  The  defendant 
then  rejected  it  on  the  ground  that  it  was  not  equal 
to  sample,  and  it  was  put  back  into  the  barge  and 
remained  there  for  some  weeks,  when  it  was  sold  by 
order  of  the  court.  It  was  the  custom  at  the  de- 
fendant's mill  not  to  examine  wheat  whilst  it  was  in 
the  barges.  The  plaintiff  sued  to  recover  damages  from 
the  defendant  for  not  accepting  the  wheat,  and  the 
jury  having  found  that  it  was  in  accordance  with  the 
sample,  the  defendant  objected  that  the  requirements 
of  the  17  th  section  of  the  Statute  of  Frauds  had  not 
been  complied  with.  It  was,  however,  held  that  the 
taking  of  the  wheat  into  the  mill  to  see  if  it  was  equal 
to  sample  constituted  "acceptance  and  receipt"  to 
satisfy  the  statute,  for  that  what  is  required  is  a  re- 
cognition of  the  contract,  and  that  though  acceptance 
and  receipt  are  two  distinct  things,  yet  receipt  under 
such  circumstances  as  to  import  a  recognition  of  a 
contract,  is  also  the  acceptance  contemplated  by  the 
Every  delivery  statute  (q).  This  case  forms  an  exact  illustration  of 
not  su  cient.  ^jjj^|.  j^g  meant  by  the  enactment  on  the  subject  in  the 
Sale  of  Goods  Act,  1893  ;  but  notwithstanding  this, 
the  student  must  not  think  that  every  mere  delivery 
is  sufficient,  for  there  may  be  many  a  delivery  without 
there  being  in  any  way  a  recognition  of  the  contract, 
and  that  is  what  is  wanted  (r).  However  clearly  the 
principle  may  be  put,  it  must  ever  in  some  cases  be 
difficult  of  application. 

Sammary  on  To  endeavour  to  sum  up  an  answer  to  the  question 
18  pom  .  ^^  what  will  amount  to  a  sufficient  "  acceptance  and 
actual  receipt "  within  the  statute,  we  shall  be  tolerably 
correct  in  stating  that  tTiere  mvst  be  a  delivery  actical  or 
constructive,  and  the  buyer  must  by  his  acts,  either  prior 
to  or  contemporaneously  with  the  receipt,  have  signified 

{q)  See  also  Ahlx^t  v.  WdUey  (1895),  2  Q.  B.  97  ;  64  L.  J.  Q.  B.  587 ; 
72L.T.  581;  43  W.  R.  513. 
(r)  Taylor  v.  iSroitA  (1893),  2  Q.  B.  65 ;  61  L.  J.  Q.  B.  331 ;  67  L.  T.  39. 
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his  acceptance  in  some  way,  hd  that  what  i$  or  is  not  an 
acceptance  is  a  question,  principally  of  fact,  depending  on 
the  different  dreumstances  of  ea^ih  particvlar  case,  and 
that  aU  that  is  really  required  is  an  admission  or  recog- 
nition of  the  contract. 

Where  goods  are  sold  not  by  private  contract,  but  Sales  by 
by  auction,  the  sale  is  complete  when  the  auctioneer's  •^®***'°- 
hammer  falls,  and  until  then  a  bidder  may  retract  his 
bid.  A  sale  by  auction  may  be  notified  to  be  subject 
to  a  reserved  or  upset  price,  and  a  right  to  bid  may 
also  be  expressly  reserved,  in  which  case,  but  not  other- 
wise, the  seller  or  any  person  for  him  may  bid  at  the 
auction.  Subject  to  this,  it  is  not  lawful  for  the  seller 
to  bid,  or  to  employ  persons  to  bid  at  the  sale,  and  if 
the  seller  or  some  one  on  his  behalf  does  so  bid,  the 
sale  may  be  held  as  fraudulent  by  the  buyer  (5). 

The  seller  of  goods  may  maintain  an  action  against  Remedies  of ' 
the  buyer  to  recover  their  price  where  the  property  buyer, 
has  passed  to  the  buyer,  who  wrongfully  neglects  or 
refuses  to  pay  for  the  goods  according  to  the  contract ; 
and  where  under  a  contract  for  sale  the  price  is  payable 
on  a  day  certain  irrespective  of  delivery,  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay  such  price,  the 
seller  may  also  maintain  an  action  for  the  price, 
although  the  property  in  the  goods  has  not  passed  and 
the  goods  have  not  been  appropriated  to  the  contract  (t). 
In  other  cases,  where  the  buyer  wrongfully  neglects  or 
refuses  to  accept  and  pay  for  the  goods,  the  seller  may 
maintain  an  action  against  him  for  damages  (u).  Where 
the  seller  wrongfully  neglects  or  refuses  to  deliver 
goods  contracted  to  be  sold,  the  buyer  may  maintain 
an  action  against  the  seller  for  damages  for  non- 
delivery (v),  but  the  buyer  before  he  can  sue  for  non- 

(«)  56  A;  57  Vict.  c.  71,  8.  58.  (0  Sect.  49.         (w)  Sect.  50. 

(v)  Sect.  51.  As  to  getting  specifio  delivery  of  the  goods  themselyes, 
see  post,  p.  109.  As  to  the  measure  of  damages,  see  pott,  Part  iii, 
ch.  1. 
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delivery  of  the  goods  must  have  paid  or  tendered  the 
price,  unless  some  period  of  credit  was  agreed  npon, 
for,  subject  to  this,  the  seller  has  a  lien  upon  them 
for  the  price  until  actual  delivery  to  the  buyer  (x). 
Definition  A  Hen  may  be  defined  as  a  qualified  right  of  property 
which  a  person  has  in  a  thing,  arising  from  such  person 
having  a  claim  upon  its  owner  (y);  and  it  may  be 
either  general,  e,g,  the  right  of  a  solicitor  to  retain  his  } 

client's  papers  for  a  general  balance  due  to  him,  or  'j 

particular,  e,g.  the  ordinary  right  of  a  seller  to  retain 
particular  goods  until  payment  of  their  price.     The  law  | 

leans  in  favour  of  a  particular,  but  against  a  general 
lien,  which  will  only  be  allowed  when  there  is  a  custom 
or  contract  to  justify  it.  The  lien  in  both  cases  can 
only  be  commensurate  with  the  interest  of  the  person  i 

How  lien  lost,  through  whom  it  arises,  and  it  may  be  lost  by  the 
seller  taking  a  security  for  payment,  e,g.  a  bill  of 
exchange  or  promissory  note ;  but  if  such  instrument 
is  dishonoured,  the  right  of  lien  will  revive  if  the 
instrument  is  still  in  the  hands  of  the  seller,  though 
not  if  outstanding  in  a  third  person's  hand  (2;). 
No  lien  Where  goods  are  sold  expressly  on  credit,  though,  as 

where  goods     ^^  heetL  already  stated,  the   seller  has  no  right  of 
sold  on  credit.  \iq^^  yet  if,  before  delivery  of  the  goods,  the  buyer  | 

becomes  insolvent,  the  seller  may  refuse  to  deliver, 
and  may  withhold  them  until  payment ;  and  if  the 
buyer  of  goods  sold  on  credit  permits  them  to  remain 
in  the  seller's  possession  till  the  period  of  credit  has 
expired,  the  right  of  lien  revives  and  attaches  (a). 

A  lien  can  A  lien,  naturally,  can  only  exist  before  the  goods 

fore  delivery,    have   been   delivered  to  the   purchaser  (6) ;   but  the 

mere  marking  by  the  buyer  of  goods  remaining  in  the 

vendor's  possession,  or  putting  his  name  upon  them, 

or  other  like  acts,  will  not  constitute  a  delivery  suffi- 

(x)  56  &  57  Vict.  c.  71,  8.  39.  (y)  Brown'a  Law  Diet.  318. 

(?)  Qunn  V.  Bolehow,  L.  R.  10  Ch.  App.  491  ;  44  L.  J.  Ch.  732. 
(ffl)  56  &  57  Vict.  c.  71,  a.  41. 
(/>)  Sect.  43. 
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cient  to  deprive  the  seller  of  his  right  of  lien  (c). 
When  an  unpaid  seller  has  made  part  delivery  of  the 
goods,  he  may  exercise  his  right  of  lien  on  the  re- 
mainder, unless  such  part  delivery  has  been  made 
under  such  circumstances  as  to  shew  an  agreement  to 
waive  the  lien  (d). 

A  lien  is  a  right  of  a  passive  nature,  and  does  not  A  lien  u  a 
ordinarily  confer  on  the  person  possessing  such  right  £^p^i^\he 
any  power  to  sell  the  goods  (e).  But  an  unpaid  seller  ^  **'  *"  '^^^- 
of  goods  has  a  right  of  re-sale  in  certain  cases,  as 
presently  mentioned  (/) ;  and  as  regards  an  innkeeper, 
it  has  been  provided  by  the  Innkeepers'  Act,  1878  (jg), 
that  if  a  guest  shall  become  indebted  to  him,  and  shall 
deposit  or  leave  any  personal  effects  with  him  or  in  his 
inn  or  adjacent  premises  for  the  space  of  six  weeks, 
the  innkeeper,  after  having  advertised  a  month  pre- 
viously in  one  London  newspaper,  and  one  country 
newspaper  circulating  in  the  district,  a  notice  describing 
the  goods,  and  giving  (if  known)  the  name  of  the  owner 
or  person  who  deposited  the  goods,  and  of  his  inten- 
tion to  sell,  may  duly  sell  the  same  by  public  auction. 
Any  surplus  after  paying  the  debt  and  expenses  is  to 
be  paid  to  the  person  who  left  or  deposited  such  goods. 

To  a  certain  extent  also  a  solicitor  has,  under  the  And  in  one 
provisions  of  the  Solicitors'  Act,  i860  (A),  a  lien  of  an  JJucito* 
active  kind,  as  mentioned  hereafter  (i). 

Closely  akin  to  the  right  of  lien  is  a  further  right  of  Definition  of 
the  unpaid  seller  of  goods,  viz.,  stoppage  in  transitu,  Itwmtu.^^ 
which  is  the  prevention  of  wrong  by  a  mere  personal 


(c)  JDixon  V.  Tate9,  5  B.  &  Ad.  313 ;  Marvin  v.  WaUacej  25  L.  J. 
(Q.B.)369. 
{d)  56  k  57  Vict.  c.  71,  8.  42. 

ie)  Per  Aldereon,  B.,  WhiU  v.  SpeUigue,  13  M.  &  W.  608. 
if)  See  post,  p.  108. 


(^)  41  &  42  Vict.  c.  38. 

{h)  23  &  24  Vict.  c.  127,  s.  28. 

(t)  Potty  p.  221. 
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The  doctrine 
comes  from 
equity. 


Duration  of 
transit. 


act,  being  the  right  of  the  seller  to  stop  the  goods  after 
they  have  left  his  possession,  but  are  in  course  of  transit 
to  the  buyer,  on  hearing  of  the  latter's  bankruptcy  or 
insolvency  {k).  The  doctrine  of  stoppage  in  transitu 
seems  to  have  been  borrowed  from  equity  (/),  and  the 
right,  as  its  name  imports,  only  exists  while  the  goods 
are  in  transit,  and  directly  they  come  into  the  actual  or 
constructive  possession  of  the  buyer  the  right  is  gone. 
It  is  not  always  easy  to  decide  whether  goods  are  in 
transitu  or  not,  for  there  may  be  cases  of  constructive 
possession  of  the  buyer  not  always  very  apparent.  The 
subject  is  now  dealt  with  by  the  Sale  of  Goods  Act,  1893, 
which  (embodying  the  result  of  a  number  of  decisions 
now  unnecessary  to  be  referred  to)  enacts  as  follows : — 

( I .)  Goods  are  deemed  to  be  in  course  of  transit  from 
the  time  when  they  are  delivered  to  a  carrier  by  land 
or  water,  or  other  bailee,  for  the  purpose  of  transmission 
to  the  buyer,  until  the  buyer,  or  his  agent  in  that  be- 
half, takes  delivery  of  them  from  such  carrier  or  other 
bailee. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains 
delivery  of  the  goods  before  their  arrival  at  the  appointed 
destination,  the  transit  is  at  an  end. 

(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed 
destination,  the  carrier  or  other  bailee  acknowledges  to 
the  buyer  or  his  agent  that  he  holds  the  goods  on  his 
behalf,  and  continues  in  possession  of  them  as  bailee 
for  the  buyer  or  his  agent,  the  transit  is  at  an  end, 
and  it  is  immaterial  that  a  further  destination  for  the 
goods  may  have  been  indicated  by  the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the 
carrier  or  other  bailee  continues  in  possession  of  them, 
the  transit  is  not  deemed  to  be  at  an  end,  even  if  the 
seller  has  refused  to  receive  them  back. 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by 


{k)  56  &  57  Vict.  c.  71,  P.  44, 

{I)  WUeman  v.  Vanderputy  2  Vem.  203,  seems  to  be  the  first  caee 
in  which  it  was  acted  upon.  The  doctrine  was  clearly  established  by 
Lickbarrow  v.  M<uon,  I  S.  L.  0.  674 ;  2  T.  R.  93. 
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the  buyer,  it  is  a  qaestion  depending  on  the  circam- 
stances  of  the  particular  case  whether  they  are  in  the 
possession  of  the  master  as  a  carrier,  or  as  agent  to  the 
buyer. 

(6.)  Where  the  carrier,  or  other  bailee,  wrongfully 
refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent 
in  that  behalf,  the  transit  is  deemed  to  be  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made 
to  the  buyer,  or  his  agent  in  that  behalf,  the  remainder 
of  the  goods  may  be  stopped  in  transitu^  unless  such 
part  delivery  has  been  made  under  such  circumstances 
as  to  shew  an  agreement  to  give  up  possession  of  the 
whole  of  the  goods  (m). 

For  the  seller  of  goods  to  exercise  the  right  of  stop-  How  the 
page  in  transitu,it  is  not  essential  that  he  should  actually  trt»Mumij 
seize  the  goods,  but  the  stoppage  may  be  effected  by  ^  eff««*®d. 
giving  a  notice  to  the  carrier  or  other  forwarding  agent. 
If  a  servant  of  the  carrier  is  conveying  the  goods,  notice 
may  be  given  to  the  servant  or  the  principal ;  but  if 
to  the  principal,  it  must  be  given  in  time  to  enable 
him  to  inform  the  servant  before  he  delivers  them  (n). 
It  has,  however,  been  held  that  notice  of  stoppage  in  Kemp  v.  Folk, 
transitu  given  to  a  shipowner,  imposes  no  duty  on  him 
to  communicate  the  notice  to  the  master  of  the  ship, 
and  such  notice  is  not  effectual  antil  it  is  communicated 
to  the  master  (0). 

The  mere  exercise  of  a  right  of  lien,  or  a  right  of  Eflfeot  of  exer- 
stoppage  in  transitu,  by  an  unpaid  seller,  does  not  lienor  "top-** 
rescind  the  contract  of  sale  (p),  although  where  an  f^^J^J^^ 
unpaid  seller  has  exercised  such  a  right  and  re-sells 
the  goods,  a  buyer  (taking  bond  fide  without  notice) 


(m)  56&57  Vict,  ayr,  8.45. 

(n)   Sect.  46. 

(0)  Ex  parte  Folk,  re  Kielly  14  Ch.  D.  446  ;  28  W.  R.  785  ;  42  L.  T. 
780.  Affirmed  in  House  of  Lords,  sub  nom,  Kemp  v.  FM,  7  App. 
Caa.  573  ;  5^  ^  J-  Ch.  167;  31  W.  R.  125 ;  47  L.  T.  454. 

(p)  56  k  57  Vict,  c  71,  8.  48  (I ).  Thi8  enactment  id  in  accordance 
with  the  opinion  expressed  in  Wentworth  v.  OuthwaUe^  10  M.  &  W.  451. 
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acquires  a  good  title  as  against  the  original  buyer, 
even  although  the  seller  has,  in  fact,  no  snch  right  to 
re-sell  (q).  But  although  the  contract  is  not  rescinded, 
the  seller  has  such  a  right  of  re-sale  where  the  goods 
are  perishable,  and  in  other  cases  where  he  has  given 
notice  to  the  buyer  of  his  intention  to  re-sell,  and 
the  buyer  has  not  within  a  reasonable  time  paid  or 
tendered  the  price  (r).  And  where  the  seller  has  ex- 
pressly reserved  a  right  of  re-sale  in  case  the  buyer 
makes  default,  and  on  such  a  default  he  accordingly 
re-sells,  the  original  contract  is  in  that  case  rescinded, 
but  without  prejudice  to  any  claim  the  vendor  may 
have  for  damages  (s). 


Effect  of  sale 
of  goods 
during  coarse 
of  transit 


If,  whilst  the  goods  are  in  course  of  transit  and  yet 
unpaid  for,  the  buyer  sells  them  to  another  without 
the  seller's  consent,  the  right  of  stoppage  in  transitu 
nevertheless  remains  in  the  seller,  subject  to  this, 
that  if  a  document  of  title  to  the  goods,  e.g.  a  bill  of 
lading  (t),  has  been  lawfully  (u)  transferred  to  the  buyer, 
who  transfers  such  document  to  a  person  who  takes 
the  same  in  good  faith  and  for  valuable  consideration, 
then  if  such  last-mentioned  transfer  was  by  way  of 
sale,  the  unpaid  seller's  right  is  defeated ;  and  if  by 
way  of  pledge  or  other  disposition  for  value,  the 
seller's  right  can  only  be  exercised  subject  to  the 
rights  of  the  transferee  (x).  It  will  be  observed 
that  in  the  case  of  a  sale  accompanied  by  a  transfer 


{q)  56  &  57  Vict.  c.  71,  8.  48  (2). 

(r)  Sect.  48  (3). 

(«)  Sect.  48  (4). 

(t)  Any  bill  of  lading,  dock  warrant,  warehouse  keeper's  certificate, 
and  warrant  or  order  for  the  delivery  of  goods,  and  any  other  docu- 
ment used  in  the  ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  goods,  and  authorizing  or  purporting  to  authorize,  either 
by  indorsement  or  by  delivery,  the  possessor  of  the  document  to  transfer 
or  receive  goods  thereby  represented,  is  a  "  document  of  title  " — 56  &  57 
Vict.  c.  71,  8.  62  ;  52  &  S3  Vict.  c.  45,  s.  i  (4). 

(u)  See  Cakn  v.  PockeU's  Bristol  Channel  Steam  Packet  Cb.  (1899), 
I  Q.  B.  643 ;  68  L.  J.  Q.  B.  515  ;  80  L.  T.  269. 

{x)  56  &  57  Vict  c.  71,  8.  47.  This  enactment  embodies  the  effect 
of  the  case  of  TAelcharrmo  v.  Mazon  (i  S.  L.  C.  674)  and  the  Factors* 
Act,  1889  (52  &  53  Vict.  c.  45,  8.  10). 
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of  the  bill   of   lading,  or  other   docament   of    title,  Ai  to  right 
the   seller  8   right  is   absolutely  defeated,  and  there-  ^Sr^uer?" 
fore,  even   if  the   sub-pnrchase-money  has  not  been 
paid,  it  appears  that  the  nnpaid  seller  has  no  right 
to  intercept  that,  or  a  sufficient  part  of  it,  to  satisfy 
what  is  owing  to  him  (y). 

The  respective  rights  of   the  seller  and  buyer  on  Specific  per-     i 
breach    of  a  contract    for   the    sale    of    goods    have  oo^n^rto     fj 
already  been   noticed  (2),  but  in  addition  it  is  pro-  ■•^^  fi^"- 
vided  by  the  Sale  of  Goods  Act,    1893  (a),  that  in 
any  action  for  breach  of  contract  to  deliver  specific 
or  ascertained  goods,  the  Court  may,  if  it  thinks  fit, 
on  the  application  of  the  plaintiff,  by  its  judgment  or 
decree   direct  that  the   contract   shall   be  performed 
specifically,  without  giving  the  defendant  the  option 
of  retaining  the  goods  on  payment  of  damages.     The 
judgment  or  decree  may  be  unconditional,  or   upon 
such  terms  and  conditions  as  to  damages,  payment 
of  price,  and  otherwise  as  to  the  Court  may  seem  just, 
and  the  application  by  the  plaintiff  may  be  made  at 
any  time  before  judgment  or  decree. 

A  warranty  is  sometimes  given  by  a  vendor  of  Definition  of 
goods  on  their  sale.  A  warranty  is  defined  as  an 
agreement  with  reference  to  goods  which  are  the  sub- 
ject of  a  contract  of  sale,  but  collateral  to  the  main 
purpose  of  such  contract,  the  breach  of  which  gives 
rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject 
the  goods  and  treat  the  contract  as  repudiated  (b).     A 


{y)  The  contrary  was  decided  before  the  Sale  of  Goods  Act,  1893,  ^^ 
ExparU  Golding  (13  Oh.  D.  628  ;  42  L.  T.  220;  48  W.  R.  481) ;  and 
Ex  parte  Folk,  re  KieU(i4  Ch.  D.  446 ;  42  L.  T.  780 ;  28  W.  R.  485) ; 
but  these  deciiiions  were  dissented  from  by  Lord  Selbome  in  Kemp  v. 
Folk  (7  App.  Cas.  573  ;  52  L.  J.  Ch.  167),  and  Lord  Selbome's  opinion 
haa  apparently  been  adopted  by  the  Act  (sect.  47),  which,  as  above 
stated,  speaks  of  the  seller's  right  as  being  defeated  (see  Chalmers* 
Sale  of  CSoods  Act,  1893,  p.  92 ;  Ker  and  Pearson-Gee's  Sale  of  Goods 
Act,  1893,  P-  262). 

(z)  Ante,  pp.  103,  104. 

(a)  56  &  57  Yict.  c.  71,  B.  52.  This  is  ahuoet  identical  with  the 
former  provision  of  19  &;  20  Vict.  c.  97,  s.  2. 

{h)  56  &  57  Vict.  c.  71,  8.  62. 
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DiitiiMtiou  warranty  mnst  be  carefully  distrngaished  both  from 
wuTuty,  ^  condition  and  from  misrepresentation.  A  warranty 
condition,  and  jg  made  Contemporaneously  with  the  contract,  and  its 
tion.  breach  does  not  vitiate  the  contract,  but  the  buyer  may 

set  up  against  the  seller  the  breach  of  warranty  in 
diminution  or  extinction  of  the  price,  or  may  maintain 
an  action  agamst  the  seller  for  damages  for  the  breach 
of  warranty,  and  if  necessary  he  has  both  such  rights  (c), 
A  condition  is,  however,  an  essential  term  of  a  con- 
tract, a  breach  of  which  entitles  the  buyer  to  reject 
the  goods  and  treat  the  contract  as  at  an  end.  It 
is  not  always  easy  to  determine  whether  a  certam 
term  in  a  contract  is  a  warranty  or  a  condition,  and, 
as  was  stated  in  a  recent  case,  ''  There  is  no  way  of 
deciding  the  question  except  by  looking  at  the  contract 
in  the  light  of  the  surrounding  circumstances,  and  then 
making  up  one's  mind  whether  the  intention  of  the  . 
parties  will  best  be  carried  out  by  treating  the  promise 
as  a  warranty,  sounding  only  in  damages,  or  as  a  con- 
dition precedent,  by  the  failure  to  perform  which  the 
Provisiona  of  Other  party  is  relieved  of  his  liability "  {d).  This  is 
Act!  1893,01  to  substantially  the  effect  also  of  the  provisions  upon  the 
w^ntki  ^^^  subject  now  contained  in  the  Sale  of  Goods  Act,  1 893  (e), 
which  enacts  that  the  matter  must  depend  in  each 
case  on  the  construction  of  the  contract^  and  that 
a  stipulation  may  be  a  condition,  though  called  a 
warranty  in  the  contract.  It  is  also  provided  by  this 
statute  (/),  that  where  a  contract  of  sale  is  subject  to 
any  condition  to  be  fulfilled  by  the  seller,  the  buyer 
may  waive  the  condition,  or  may  elect  to  treat  the 
breach  of  such  condition  as  a  breach  of  warranty,  and 
not  as  a  ground  for  its  repudiation;  and  that  where 
a  contract  of  sale  is  not  severable,  and  the  buyer  has 


(«)  56  &  57  Vict.  c.  71,  8.  53. 

{d)  Per  Bowen,  L.J.,  in  BenUen  v.  Taylor  (1893),  2  Q.  B.  274  ;  63 
L.  J.  Q.  B.  15  ;  69  L.  T.  487.  See  also  on  the  distinction  between 
warranty  and  condition,  Behn  v.  Bumest,  3  B.  &  S.  751 ;  32  L.  J. 
Q.  B.  204 ;  BeUini  v.  Oyf,  i  Q.  B.  D.  183 ;  45  L.  J.  Q.  B.  209. 

(0  56  &  57  Vict,  a  71,  8.  II. 

(/)  Ibid. 
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aooepted  the  goods  or  part  thereof,  or  where  the  eon- 
tract  is  for  specific  goods,  the  property  in  which  has 
passed  to  the  bnyer,  the  breach  of  any  condition  to  be 
fulfilled  by  the  seller  can  only  be  treated  as  a  breach 
of  warranty,  and  not  as  a  gronnd  for  rejecting  the 
goods  and  treating  the  contract  as  repudiated,  unless 
there  be  a  term  of  the  contract,  express  or  implied,  to 
that  effect  As  regards  misrepresentation,  that  is  a  HUreprMenta- 
matter  that  precedes  and  induces  the  contract,  and 
gives  the  person  to  whom  it  is  made  the  right  to 
repudiate  it. 

On  an  express  warranty,  it  must  be  noticed  that  if  Wamntj 
made  subsequently  to  the  contract,  it  will  be  void  and  H^/tMid?" 
of  no  effect  for  want  of  consideration  (jj) ;  and  as  to 
what  will,  and  what  will  not,  amount  to  a  warranty,  wh&t  wUl 
the  rule  at  the  present  day  has  been  well  stated  to  be  J^"!!!^^^^. 
that  '^  every  afi&rmation  at  the  time  of  sale  of  personal 
chattels  is  a  warranty,  provided  it  appears  to  have  been 
so  intended  (A).      It  would  appear,  upon  this  rule,  that 
the  well-known  case  of  Chandelor  v,  Lopvs  (i)  would  chanddor  v. 
now  be  decided  differently,  for  there,  on  the  sale  of  a  '^^'^^ 
stone,  it  was  afiirmed  that  it  was  a  bezoar  stone,  and 
yet  it  was  held  no  action  lay.     However,  if,  on  any 
contract  for  sale,  the  words  used  merely  amount  to  a 
puffing  of  the  articles,  no  action  will  lie ;  and  though 
the  above  rule  is  plain,  yet  the  most  that  can  be  said 
on  it  is  that  it  must  be  a  question  of  intention  in  each 
particular  case.     As  an  instance  of  an  implied  warranty  Implied 
may  be  mentioned  the  fact  that  on  the  sale  of  certain  de-  ^*^^"^  ^' 
fined  goods  there  is  an  implied  warranty  that  they  exist 
and  are  capable  of  transfer ;  and  again  an  implied  war- 
ranty may  arise  sometimes  by  the  mere  custom  or  usage 
of  some  particulartradeor  business,  or  from  the  necessities 
of  the  case.     Implied  warranty  is  in  all  cases  founded 
on  the  presumed  intention  of  the  parties,  and  on  reason. 

{g)  RoKorla  v.  Thomas,  3  Q.  B.  234. 

(A)  Per  Duller,  J.,  in  Pokey  v.  Freeman^  3  T.  R.  37. 

(i)  2  S.  L.  O.  52  ;  2  Coke,  2. 
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The  implication  which  the  law  draws  from  what  mnst 
obvionsly  have  been  the  intention  of  the  parties,  is 
drawn  with  the  object  of  giving  efficacy  to  the  trans- 
action, and  preventing  such  a  failure  of  consideration 
as  cannot  have  been  within  the  contemplation  of  either 
side.  Probably  in  all  cases  of  implied  warranties  it 
will  be  found  that  the  law  is  raising  an  implication 
from  the  presumed  intention  of  the  parties,  with  the 
object  of  giving  to  the  transaction  such  efficacy  as 
both  parties  must  have  intended  that  at  all  events  it 
should  have  (k), 

Wumntj  Where  a  person    sells    goods,  unless   the  circum- 

stances of  the  case  show  a  contrary  intention  (2),  he 
impliedly  undertakes  that  he  has  a  right  to  sell  the 
goods— that  is,  that  he  has  a  good  titie  thereto,  and 
that  the  buyer  shall  have  and  enjoy  quiet  possession 
of  the  goods,  free  from  any  charge  or  incumbrance  in 
favour  of  any  third  party,  not  declared  or  known  to 
the  buyer  (m). 

Ai  to  warranty       On  a  Sale  of  goods  words  may  be  used  which  will 


of  quantity. 


amount  to  a  warranty  of  quantity,  but  many  cases  of 
statements  as  to  quantity  amount  to  nothing  more  than 
words  of  estimate  or  expectancy  (n).  Where  the 
seller  delivers  to  the  buyer  a  quantity  of  goods  less 
than  he  contracted  to  sell,  the  buyer  may  reject  them ; 
but  if  he  accept  the  goods  so  delivered,  he  must  pay 
for  them  at  the  contract  rate ;  and  if  the  seller  delivers 
a  quantity  of  goods  larger  than  he  contracted  to  sell, 
the  buyer  may  accept  the  goods  included  in  the  con- 
tract and  reject  the  rest,  or  he  may  reject  the  whole, 
or  he  may  accept  the  whole  of  the  goods  so  delivered, 


{k)  Per  Bowen,  L.J.,  in  The  Moorcock,  14  P.  D.  64  ;  58  L.  J.  P.  73  ; 
60  L.  T.  654. 

(1)  As,  for  example,  a  sale  by  a  sheriff ;  who  is  only  bonnd  by  an 
implied  warranty  that  he  is  not  aware  of  any  defect  of  title :  Peto  ▼. 
Bladei,  5  Taunt.  657. 

(m)  56  A  57  Vict  o.  71,  8.  12. 

(n)  See  M'Lay  6s  Perry,  44  L.  T.  152. 
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in  which  case  he  mnst  pay  for  them  at  the  contract 
rate  (0). 

There  is,  generally,  no  implied  condition  or  warranty  Condition,  or 
as  to  the  quality  of  goods,  or  of  their  fitness  for  any  par-  q^i^' or  fit- 
ticular  purpose,  the  maxim  caveat  emptor  (let  the  bnyer  ■**"  ®'  *®^** 
beware)  applying  (p) ;  bnt  to  this  general  rule  there  are 
various  exceptions,  the  chief  of  which  are  as  follows : — 

1.  Where  there  is  a  contract  for  the  sale  of  goods 
by  description,  there  is  an  implied  condition  that  the 
goods  shall  correspond  with  the  description  (q), 

2.  Where  the  buyer  expressly  or  by  implication 
makes  known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required,  so  as  to  shew  that  he 
relies  on  the  seller's  skill  or  judgment,  and  the  goods 
are  of  a  description  which  it  is  the  course  of  the 
seller's  business  to  supply,  there  is  an  implied  con- 
dition that  the  goods  shall  be  reasonably  fit  for  such 
purpose  (r). 

3.  Where  goods  are  bought  by  description  from  a 
seller  who  deals  in  goods  of  that  description,  there  is 
an  implied  condition  that  they  shall  be  of  merchant- 
able quality,  subject  to  this,  that  if  the  buyer  has 
examined  the  goods,  there  is  no  implied  condition  as 
regards  defects  which  such  examination  ought  to  have 
revealed  (s). 

4.  Where  goods  are  sold  by  sample,  there  are  im- 
plied conditions  that  the  bulk  shall  correspond  with 
the  sample  in  quality,  that  the  buyer  shall  have  a 
reasonable  opportunity  of  comparing  the  bulk  with 
the  sample,  and  that  the  goods  shall  be  free  from  any 
defect  rendering  them  unmerchantable,  which  would  not 
be  apparent  on  reasonable  examination  of  the  sample  (t). 

(o)  56  k  57  Vict.  c.  71,  B.  30.  (p)  Sect.  14.  {q)  Sect.  13. 

(r)  Sect.  14.  See  Randall  t.  Newson,  2  Q.  B.  D.  102 ;  46  L.  J.  Q.  B.  259. 

{«)  Sect,  14.    See  J(m€s  v.  Just,  L.  R.  3  Q.  B.  197  ;  37  L.  J.  Q.  B.  89. 

{t)  Sect.  15.  It  will  be  observed  that  in  the  four  exceptions  given 
above,  the  word  "  condition  "  is  used,  not  *'  warranty."  As  to  the  right 
conferred  by  reason  of  the  breach  of  such  condition,  viz.,  whether  the 
other  party  is  entitled  to  reject  the  goods,  or  only  to  sue  for  damages, 
see  sect.  12  (c),  aiUe^  p.  no. 
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5.  Where  any  article  is  sold  with  a  trade-mark, 
label,  or  ticket,  Ac.,  thereon,  or  any  statement  thereon 
of  the  weight,  quantity,  or  quality  thereof,  a  warranty 
is  implied  that  the  trade-mark,  label,  or  ticket,  &c., 
is  genuine  and  true,  and  that  any  such  statement 
is  not  in  any  material  respect  false,  unless  the  con- 
trary is  expressed  in  writing,  signed  by  or  on  behalf 
of  the  seller,  and  delivered  to  and  accepted  by  the 
buyer  (u). 

Avarranty  If  a  fact  is  kuown  to  a  purchaser  at  the  time  of 

tend  to*  **  ^he  sale,  or  might  have  been  so  known  to  him  (take, 
*dT*7s"*  ^^^  instance,  the  familiar  example  of  a  horse  being 
warranted  sound,  and  wanting  an  ear  or  a  tail),  a 
warranty  will  not  protect  the  purchaser  (v)  ;  and  where 
an  article  is  sold  expressly  "  with  all  faults,"  the  only 
case  of  defect  for  which  the  purchaser  can  sue  the 
vendor  is  where  the  vendor  has  used  artifice  to  prevent 
the  purchaser  discovering  it.  It  is  not  sufficient  to 
merely  show  that  the  vendor  knew  of  the  defect  (w). 

Bills  of  sale.  A  very  frequent  and  common  mode  of  dealing  with 

goods  is  by  bill  of  sale,  which  is  an  instrument  used 

for   the   purpose   of   effecting  a  transfer   of   personal 

chattels  from  one  person  to  another.     The  Acts  now 

governing  the  subject   of  these  instruments   are  the 

Bills  of  Sale  Act,  1878  (x),  which  now  only  applies  to 

bills  of  sale  given  otherwise  than  as  security  for  money, 

and   the   Bills  of   Sale   Amendment  Act,    1882  (y\ 

which   applies  to  all   bills   of  sale  given  by  way  of 

security  for  money,  and  which  came  into  operation  on 

What  included  1st  November   1882.     The  Act  of   1878   under  the 

Son^^bfirof'"   term  "bill  of  sale"  includes   assignments,   transfers, 

sale."  declarations  of  trust  without  transfer,  and  other  assur- 


(u)  50  &  51  Vict.  c.  28,  8.  17.    As  to  trade  marks  generally,  see 
posty  pp.  215-218. 

(v)  2  BI.  Corns.  165,  166. 

(w)  Per  Heath,  J.,  Pickering  v.  Dowson,  4  Taunt  779. 

(x)  41  &  42  Vict.  c.  31. 

(y)  45  k  46  Vict.  c.  43. 
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ances  of  personal  chattels,  also  powers  of  attorney  and 
authorities  or  licences  to  take  possession  of  personal 
chattels   as   security   for   any  debt;    bnt  it  does  not 
include  assignments  for  the  benefit  of  creditors,  mar- 
riage   settlements — that   is,  ante-nuptial   settlements 
or  settlements  made  in  pursuance  of  an  ante-nuptial 
agreement  (z), — transfers   of    goods   in   the  ordinary 
course  of  business  of  any  trade  or  calling,  or  bills  of 
sale  of  goods  in  foreign  ports,  or  at  sea,  bills  of  lading, 
delivery  orders,  or  any  other  documents  used  in  the 
ordinary  course  of  business  as  the  proof  of  the  pos- 
session or  control  of  goods  (a).      Difficulty  sometimes 
arises  as  to  whether  a  document  is  or  is  not  a  bill  of 
sale.      An  inventory  and  receipt  for  the  purchase  of  inyentories 
goods   may  amount  to  a  bill  of  sale  if   thereby  the  *"  receipts. 
property  passes,  or  the  terms  of  agreement  are  therein 
contained;    but   if  a  title  can   be  made  out  by  the 
payment  of  the  money  quite  apart  from  the  inventory 
and  receipt,  then  it  is  otherwise.     Thus  if  a  landlord 
distrains  and  then  sells  the  goods  to  a  purchaser  who 
pays  his  money  and  takes  a  receipt  on  the  inventory, 
here  ordinarily  the  inventory  and  receipt  do  not  con- 
stitute a  bill  of  sale  (b).     Where  goods  are  pledged  as  Document  re- 
security  for  a  loan  and  delivered   to  the  pledgee,  a  ^©dg^f  * 
document  signed  by  the  pledgor,  recording  the  trans- 
action and  regulating  the  rights  of  the  pledgee  as  to 
the  sale  of  the  goods,  is  not  a  bill  of  sale  (c).     But 
any  inventory,  or  invoice  and  receipt,  or  other  document 
really  used  as  the  means  of  conferring  the  title  to, 
and  passing  the  property  in  the  goods,  does  constitute 
a  bill  of  sale  {d).     An  attornment  clause  in  a  mort- 
is) Aahton  v.  BlacHhaw^  L.  B.  9  Eq.  510. 
(a)  41  &  42  Vict.  0.  31,  8.  4. 

(6)  Maraden  v.  Meadows,  7  Q.  B.  D.  80 ;  50  L.  J.  Q.  R  536  ;  Preeee 
V.  outing,  53  L.  T.  763  ;  Haydon  v.  Brovm,  59  L.  T.  330 ;  Ramsay  v. 
Margrett  (1894),  2  Q.  B.  18 ;  63  L.  J.  Q.  B.  513  ;  70  L.  T.  788. 

(c)  JEx  parU  Hubbard,  re  ffardtoich,  17  Q.  B.  D.  690;  55  L.  J.  Q. 
B.  490;  35  W.  R.  2.  See  also,  as  to  certain  instruments  of  hypo- 
thecation which  are  not  to  be  deemed  b^.lls  of  sale,  53  &  54  Vict.  c.  53, 
and  54  A  55  Vict,  c  35. 

(rf)  Ex  parte  Parsons,  re  Tovmscnd,  16  Q.  B.  D.  532 ;  55  L.  J. 
Q.  B.  137  ;  53  L.  T.  897  ;  34  W.  R.  329  ;  i2c  MobtrU,  Evans  v.  Jioberts, 
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Attoi-nmeni      gage  is  in  effect  a  bill  of  sale,  as  it  confers  a  power  to 

°^"^'  seize  personal  chattels  (e),  and  so  also  is  a  clause  in 

any  instrument  which  practically  gives  a  power  of 
distress  (f),  unless  it  is  in  respect  of  a  genuine  rent  (jgi). 

Hiring  agree-  A  hiring  agreement  is  not  a  bill  of  sale  (h),  but  it  is 
a  bill  of  sale  if,  though  nominally  a  hiring  agreement, 
it  is  really  a  device  to  secure  money,  and  the  Court 
in  considering  this  point  is  not  bound  merely  to  look 
at  the  form  of  the  document  itself,  but  is  entitled  to 
go  outside  it,  and  inquire  into  the  facts  of  the  case  to 
see   what  is  the  real  transaction  (t).     A  debenture 

Debenture.  issued  by  a  company,  and  secured  upon  the  capital, 
stock,  or  goods,  chattels,  and  effects  of  such  company, 
is  not  a  bill  of  sale  (j). 

Attestation  of  It  was  provided  by  the  Act  of  1878  that  every 
a*Bolicitor.*  ^  bill  of  Bale  must  be  attested  by  a  solicitor,  and  the 
attestation  was  required  to  state  that  before  execu- 
tion its  effect  had  been  explained  to  the  grantor  by 
the  attesting  witness  (k) ;  but  it  was  held  that  if  this 
was  not  so,  the  instrument  was  not  void  as  between 
the  parties  themselves,  but  only  as  against  execution 
creditors  and  trustees  in  bankruptcy  and  liquidation 

36  Ch.  D.  196;  56  L.  J.  Ch.  952;  57  L.  T.  79;  35  W.  R.  684; 
Jle  Hood,  ex  parte  Burgess^  42  W.  R.  23. 

(«)  He  Willis,  ex  parte  Kennedy,  21  Q.  B.  D.  384 ;  57  L.  J.  Q.  B. 
634  ;  59  L.  T.  749  ;  36  W.  R.  793,  But  such  an  attornment  clause  may 
be  of  value  as  constituting  tbe  relationship  of  landlord  and  tenant,  so  aa 
to  enable  a  mortgagee,  on  suing  his  mortgagor  in  ejectment,  to  specially 
indorse  his  writ  as  against  a  tenant  holding  over  after  the  expiration  of 
his  tenancy,  and  proceed  by  means  of  a  summons  under  Order  14 
{Mumford  v.  CoUier,  25  Q.  B.  D.  279 ;  59  L.  J.  Q.  B.  552 ;  38  W.  R. 
716).  See  further,  as  to  the  exact  effect  of  an  attornment  clause,  Oreen 
V.  Marsh  ( (1892),  2  Q.  B.  330 ;  61  L.  J.  Q.  B.  442 ;  66  L.  T.  480.) 

(/)  Stevens  v.  MarsUm,  39  W.  R.  129. 

{g)  Re  Roundhead  CoUiery  Co.  (1897),  i  Ch.  373  ;  66  L.  J.  Ch.  186 ; 
75  L.  T.  641. 

(A)  M,  8,  A  L,  Ry,  Co.  v.  NoHh  Central  Waggon  Co,,  13  App.  Cas. 
554  ;  58  L.  J.  Ch.  219 ;  59  L.  T.  730. 

(i)  Re  Watson,  ex  parte  Official  Receiver,  25  Q.  B.  D.  27  ;  59  L.  J. 
Q.  B.  394;  63  L.  T.  209;  BecJcHt  y.  Tower  Assets  Co.  (1891),  I  Q. 
B.  638  ;  60  L.  J.  Q.  B.  493  ;  64  L.  T.  497. 

U)  45  ^  46  Vict.  c.  43,  s.  17.  Re  Stcmdard  Manufacturing  Co.  Ltd., 
ex  parte  Lowe  (1891),  i  Ch.  627 ;  60  L.  J.  Ch.  292 ;  64  L.  T^  487. 

{k)  41  &  42  Vict  0.  31,  s.  la 


Digitized  by 


Google 


AND  HEBEIN  07  BAILMSMT8.  I  I  ^ 

proceedings,  and  under  assignments  for  the  benefit  of 
creditors  (Z).  And  now  by  the  Act  of  1882  (m),  as 
regards  bills  of  sale  given  by  way  of  security  for  money, 
the  above  requirement  of  attestation  by  a  solicitor 
is  repealed,  and  it  is  simply  provided  that  the  in- 
strnment  shall  be  attested  by  some  credible  witness, 
and  that  if  not  thus  doly  attested  it  shall  be  absolutely 
void  as  to  the  chattels  comprised  therein  (n).  The 
witness  must  give  his  name,  address,  and  description 
in  the  attestation  clause  (0). 

Bills  of  sale  governed  by  the  Act  of  1 8  8  2  are  required  The  form  of 
also  to  be  in  a  certain  form,  and  any  substantial  depar-  ^  '   ^ 
ture  therefrom  renders  them  void.     The  rule  to  be  col- 
lected from  all  the  cases  is  that  substantial  departure 
from  the  form  will  vitiate  the  instrument,  and  this  even 
though  it  may  be  practically  impossible,  from  the  nature 
of  the  transaction,  to  make  the   instrument  in  the 
prescribed  form  (p).     Thus  the  form  provides  for  the 
repayment  of  the  money  with  interest  at         per  cent, 
per  annum,  and  it  has  been  held  that  to  provide  for  Myw%  v. 
payment  of  a  lump  sum  by  way  of  interest  or  bonus  is      *^" 
invalid,  for  the  actual  rate  of  interest  must  be  stated  (^). 
It  has   also  been   held  that  a  bill  of   sale  which  is 
in  its  terms  so  complicated  as  to  substantially  dififer 
from  the  form  is  void  (r).    The  form  gives  no  covenants 
for  title,  and  therefore  when  the  grantor  was  expressed 


{JL)  Davis  V.  Goodman,  L.  R.  5  0.  P.  Div.  128 ;  49  L.  J.   C.  P. 

344* 

(m)  45  &  46  Vict  c.  43,  8.  10. 

(n)  Sect.  8. 

(o)  Parioru  v.  Brand,  25  Q.  B.  D.  no;  59  L.  J.  Q.  B.  189  ;  62 
L.  T.  479  ;  Blankenstein  v.  Robertson,  24  Q.  B.  D.  543 ;  59  L.  J.  Q.  B. 
315 ;  62  L.  T.  732  ;  Bird  v.  Davei/,  60  L.  J.  Q.  B.  8 ;  63  L.  T.  741  ; 
39  W.  R.  40:  Simmons  v.  Woodward  (1892),  A.  0.  100 ;  61  L.  J.  Ch. 
252  ;  66  L.  T.  534. 

ip)  Ex  parU  Parsons,  re  Toimsend,  16  Q.  B.  D.  532;  55  L.  J.  Q. 
B.  137  ;  34  W.  R.  329;  53  L.  T.  897. 

iq)  Myers  v.  EUioU,  16  Q.  B.  D.  526  ;  55  L.  J.  Q.  B.  233  ;  54  L.  T. 
552  ;  34  W.  R.  338 ;  BlanJcenstein  v.  Robertson,  24  Q.  B.  D.  543  ;  59  L. 
J.  Q.  B.  315;  62  L.  T.  732. 

(r)  MdvtlU  V.  Stringer,  13  Q.  B.  D.  392 ;  53  L.  J.  Q.  B.  482  ;  32 
W.  R.890;  50L.  T.  774. 
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Ex  parte 
Stanford,  re 
Barber, 


Varies  v. 
Rees. 


Cochrane  v. 
EntwutU, 


to  conTey  and  assign  "  as  beneficial  owner,"  it  was  held 
this  invalidated  the  instrnment,  as  these  words  wonid 
under  the  Conveyancing  Act,  1 88 1  (s\  imply  covenants 
for  title  (£).  So,  again,  a  bill  of  sale  providing  for 
payment  of  the  money  secured  "  on  demand,"  has  been 
held  void  (u),  as  also  has  a  bill  of  sale  which  omitted 
to  give  the  grantee's  address  (v),  and  instances  might 
be  multiplied  in  which  a  very  slight  departure  from  the 
prescribed  form  has  been  held  fatal  (w).  On  the  other 
hand,  provisions  which  are  properly  for  the  maintenance 
of  the  security  are  allowable,  and  do  not  vitiate  the  in- 
strument, e.g.  provisions  relating  to  the  replacing  of 
chattels  by  the  grantor,and  to  the  disposal  by  the  grantee 
of  the  purchase-money  (x),  or  empowering  the  grantee 
to  sell  privately  or  by  auction  (y).  Where  a  bill  of  sale 
is  void  as  not  being  in  accordance  with  the  prescribed 
form,  it  is  void  not  merely  as  regards  the  right  to  the 
chattels  comprised  therein,  but  in  toto,  so  that  no 
action  can  be  brought  on  a  covenant  contained  therein 
for  payment  of  principal  and  interest  (z).  If  the 
document  is  a  security  not  merely  on  personal  chattels, 
but  also  on  other  property  not  personal  chattels  within 
the  meaning  of  the  Act  (a),  e,g,  tenant-rights,  valuation. 


(•)  44  &  45  Vict.  c.  41,  8.  7. 

it)  Ex  •parte  Stanford,  re  Barber,  17  Q.  B.  D.  259  ;  5$  L.  J.  Q.  B. 
341 ;  34  W.  R.  507 ;  54  L.  T.  894. 

(tt)  HetherinrjUm  v.  Oroome,  13  Q.  B.  D.  789  ;  53  L.  J.  Q.  B.  577  ; 
33  W.  R.  103.  But  a  bill  of  sale  containing  an  agreement  to  pay  "on 
or  before  "  a  fixed  date  is  good  :  De  Braam  v.  Font  (1900),  I  Cb.  142  ; 
69  L.  J.  Oh.  82  ;  81  L.  T.  568. 

(v)  Altree  v.  AUree  (1898),  2  Q.  B.  267  ;  67  L.  J.  Q.  B.  882;  78 
L.  T.  794. 

(w)  See  Furber  v.  Cobb,  17  Q.  B.  D.  459 ;  55  L.  J.  Q.  B.  487  ;  55  L. 
T.  359  ;  Bianchi  v.  Offord,  17  Q.  B.  D.  484  ;  55  L.  J.  Q.  B.  486  ; 
Calvert  v.  Thomas,  19  Q.  B.  D.  204  ;  56  L.  J.  Q.  B.  470 ;  57  L.  T.  441  ; 
35  W.  R.  616  ;  Watswi  v.  Strickland,  19  Q.  B.  D.  391  ;  56  L.  J.  Q.  B. 
594  »  35  W.  R.  769  ;  Jieal  and  Personal  Advance  Co,  v.  Clears,  57  L. 
J.  Q.  B.  164 ;  58  L.  T.  610 ;  Thomas  v.  Kelly,  13  App.  Ca«.  506 ;  58 
L.  J.  Q.  B.  66;  60  L.  T.  114. 

(x)  Consolidated  Credit  and  Mortgage  Co.  v.  Oosney,  16  Q.  B.  D.  24 ; 
55  L.  J.  Q.  B.  61  ;  34  W.  R.  106. 

(y)  Bourne  v.  WaU,  64  L.  T.  530  ;  39  W.  R.  510. 

(2)  Davies  v.  Bees,  17  Q.  B.  D.  408 ;  55  L.  J.  Q.  B.  363  ;  34  W.  R. 
573  ;  54  L.  T.  813. 

(a)  As  to  which  see  41  &  42  Vict.  c.  31,  as.  4,  7. 
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and  goodwill,  this  will  vitiate  the  instrament  as  a  bill 
of  sale  (b)j  but  still  it  is  only  void  in  so  far  as  it  deals 
with  the  personal  chattels,  and  the  residue  of  the 
secnrity  is  good  (c). 

The  Bills  of  Sale  Act,  1882,  also  provides  (d)  that  the  other  poinu 
amount  for  which  a  bill  of  sale  is  given  must  not  be  less  ^^^^  ^^*  ° 
than  ;^30, and  that  it  must  have  a  schedule  annexed  to  it, 
which  schedule  must  be  specific  and  not  general  in  its  Specific  de- 
character,  so  that  a  description  in  the  schedule  of  "  450  ■^^"p^*®"* 
oil  paintings  in  gilt  frames  "  was  held  insufficient  (e), 
as  also  was  the  description,  "21  milch  cows  "  (/).     It 
is  also  provided  by  the  Act  (g)  that  a  bill  of  sale  shall 
not,  except  as  against  the  grantor,  pass  future  acquired 
property,  with  two  exceptions,  viz.,  (i)  growing  crops 
which  are  actually  growing  at  the  time,  and  (2)  fix- 
tares,  plant,  &c.,  to  be  brought  on  to  the  premises  in 
substitution  for  others   specifically   described  in   the 
schedule  (h).     But  although  the  Act  does,  therefore,  to 
a  certain  extent,  contemplate  assignments  of  future  Fature 
acquired  property,  it  has  been  held  that  as  the  form  pSpeny. 
of  bill  of  sale  prescribed  by  the  Act  contains  nothing 
with  regard  to  it,  to  insert  a  clause  in  the  body  of  the 
document  dealing  with  future  acquired  property  will  be 
a  departure  from  the  form,  and  will  therefore  vitiate 
the  instrument  (t).     The  proper  course,  if  it  is  desired 
to  affect  any  future  acquired  property,  is  to  deal  with 


(6)  Cochrane  v.  ErUinstU,  25  Q.  B.  D.  116  ;  59  L.  J.  Q.  B.  418  ;  62 
L.  T.  852. 

(c)  Ex  parte  Byrne,  re  Burdett,  20  Q.  B.  D.  310 ;  57  L.  J.  Q.  B. 
263  ;  58  L.  T.  708. 

{d)  45  &  46  Vict.  c.  43,  8.  4. 

(e)  WiU  V.  Banner,  20  Q.  B.  D.  114;  57  L.  J.  Q.  B.  141  ;  58  L.  T.  34, 

(/)  Carpenter  v.  Been,  23  Q.  B.  D.  566  ;  61  L.  T.  860.  See,  however, 
and  compare  Bavidton  v.  Cariton  Bank  (1893),  i  Q.  B.  82 ;  62  L.  J. 
Q.  B.  Ill;  67  L.  T.  641. 

(g)  45  A  46  Vict.  c.  43,  88.  5.  6. 

{h)  The  hones  of  a  cab  proprietor  used  by  him  for  the  purpose  of  his 
business  are  not  *'  plant "  within  the  meaning  of  the  above  provision  : 
London  and  Eastern  Countiee  Loan  and  BUcount  Co,  v.  Creasy  (1897), 
I  Q.  B.  768 ;  66  L.  J.  Q.  B.  503 ;  76  L.  T.  612. 

(i)  Tfiomas  v.  Kdly,  13  App.  Cas.  506  ;  58  L.  J.  Q.  B.  66 ;  60  L.  T. 
114. 
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it  in  the  inventory  or  schedale,  and  not  in  the  body  of 
Beixure.  the  infitrument.     It  is  also  provided  (k)  that  seizure 

shall  only  be  made  on  any  of  five  certain  events  speci- 
fied in  the  Act,  and  that  the  grantee  on  seizing 
shall  not  at  once  remove,  but  must  wait  five  days,  and 
that  within  that  period  the  grantor  may  apply  to  a 
judge  at  chambers,  who,  if  satisfied  that  the  cause  of 
seizure  no  longer  exists,  may  restrain  the  grantee  from 
removing  or  selling,  or  may  make  such  other  order  as 
seems  just  (Z).  The  Act  does  not  give  any  special  power 
of  sale  to  the  grantee  of  a  bill  of  sale,  but  it  has  been 
held  that  after  due  seizure  he  has  naturally  a  power  of 
sale  existing  in  him,  on  reasonable  notice,  in  the  same 
way  that  a  pledgee  of  goods  has  (m). 

Conflideration  In  Order  to  make  a  bill  of  sale  effectual,  it  must 
tration,  Ao^of  truly  set  forth  the  consideration  for  which  it  is 
bilh  of'sale.'  giy^n  (^)^  and  an  affidavit  of  the  time  of  the  bill 
of  sale  having  been  given,  of  its  due  execution  and 
attestation,  of  the  residence  and  description  (o)  of  the 
person  giving  it,  and  of  the  attesting  witness,  must  be 
made,  and  the  bill  of  sale,  together  with  any  defeas- 
ance or  condition  affecting  the  same  (p),  must  be  regis- 
tered, and  the  affidavit  filed,  in  the  Central  Office  of 
the  High  Court  of  Justice  within  seven  clear  days 
after  giving  it  (unless  the  seven  days  expire  on  a 
Sunday  or  other  day  on  which  the  office  is  closed, 
when  registration  is  good  if  made  on  the  next  fol- 
lowing day  on  which  the  office  is  open),  or  if  the  in- 

{k)  45  &  46  Vict.  c.  43,  8.  7. 

il)  See  Ex  parU  Wickens  (1898),  I  Q.  B.  543 ;  67  L.  J.  Q.  B.  397  ; 
ExparU  EUis  (1898),  2  Q.  B.  79 ;  67  L.  J.  Q.  B.  734 ;  78  L.  T.  733. 

(w)  Ex  parte  Official  Receiver,  re  Morritty  18  Q.  B.  D.  222  ;  56  L.  J. 
Q.  B.  139  ;  35  W.  R.  277  ;  56  L.  T.  42. 

(n)  Ex  parte  Firth,  re  Coiohit-n^  19  Ch.  D.  419;  51  L.  J.  Ob.  473. 
See  also  Ex  parte  NeUon,  re  Hockaday,  35  W.  R.  264  ;  55  L.  T. 
819 ;  Cochrane  v.  Moore,  25  Q.  B.  D.  57  ;  59  L.  J.  Q.  B.  377  ;  63 
L.  T.  153 ;  DarUyus  v.  Bland  (1897),  i  Q.  B.  125  ;  66  L.  J.  Q.  B.  157  ; 
75  L.  T.  537 ;  Be  DavieSy  ex  paHe  Equitable  Investment  Co,,  77  L.  T,  567. 

(0)  Strict  accuracy  must  be  observed  here  :  Cooper  v.  Davis,  32  W.  li. 
329  ;  Marks  v.  Derrick,  80  L.  T.  60. 

(p)  See  Edwards  v.  Martms  (1894),  I  Q.  B.  587 ;  63  L.  J.  Q.  B. 
363  ;  70  L.  T.  182. 
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strament  is  executed'  abroad,  then  within  seven  clear 
days  after  the  time  at  which  it  woald  in  the  ordinary 
coarse  of  post  arrive  in  England  if  posted  immediately 
after  the  execution  thereof,  and  the  registration  must 
be  renewed  every  five  years  (q).  If  these  requirements  mnUine  v. 
are  not  observed  the  bill  of  sale  is  absolutely  void  in 
respect  of  the  personal  chattels  comprised  therein, 
bnt  an  action  may  still  be  brought  on  a  covenant 
contained  in  the  instrument  to  pay  the  money  (r).  A 
transfer  or  assignment  of  a  bill  of  sale  does  not  require 
to  be  registered  (s). 

To  prevent  evasion  of  the  Act  by  the  execution  of  Former 
fresh  bills   of  sale  within  seven   days  from  time  to  registration, 
time,  it  is  provided  that  any  such  subsequent  bill  of 
sale  executed  within   seven  days  of  an  unregistered 
bill  of  sale  for  the  same  debt,  or  any  part  thereof,  is  to    . 
be  void  unless  it  is  proved  that  it  was  given  boTidJide 
for  the  purpose  of  correcting  some  material  error  in  the 
prior  bill  of  sale,  and  not  for  the  purpose  of  evading 
the   Act   (t).     Omissions  to  recrister  and   re-rerister  Omiaaion  to 

....     4.U  *•  ••  -i.^*    wgiater,  &c. 

witmn  the  proper  time,  or  omissious  or  mis-statements 
of  name,  residence,  or  occupation  of  any  person,  may 
be  rectified  by  any  judge  of  the  High  Court,  on  his 
being  satisfied  that  the  omission  or  mis-statement  was 
accidental  or  due  to  inadvertence,  on  such  terms  or 
conditions  (if  any)  as  he  may  think  fit  (u).  Upon  Satiafaotion. 
evidence  of  the  discharge  of  the  debt  for  which  any 
bill  of  sale  has  been  given,  a  memorandum  of  satisfac- 
tion may  be  ordered  to  be  written  upon  any  copy  of  a 
bill  of  sale  (x). 

It  was  enacted  by  the  Act  of  1878  that  chattels  Order  and 
comprised  in  a  bill  of  sale  duly  registered  under  that  ciaaae  of 

Bankruptoy 

Aot,  1883. 

iq)  41  k  42  Vict  c.  31,  8.  10 ;  45  &  46  Vict.  c.  43,  a.  8. 

(r)  BesdtvM  v.  Simmont  (1892),  2  Q.  B.  547 ;  62  L.  J.  Q.  B.  5  ;  67 
L.  T.  611  ;  Penttm  v.  BlytK  25  Q-  B.  D.  417 ;  59 L.  J.  Q.  B.  589 ;  63L.  T. 
453.  As  to  the  effect  of  the  bill  of  aale  not  being  in  the  statutory  fomii 
see  Davies  v.  Reti^  17  Q.  B.  D.  408 ;  ante,  p.  118. 

(#)  41  &  42  Vict.  c.  31,  a.  10. 

{t)  Sect.  9.  (u)  Sect.  14.  {x)  Sect.  15. 
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Act  shonld  not  be  deemed  to  be  in  the  order  or  dis- 
position of  the  grantor  of  a  bill  of  sale  in  the  event 
of  his  bankruptcy  (y);  but  as  to  bills  of  sale  exe- 
cuted by  a  person  on  or  after  1st  November  1882, 
as  regards  goods  used  by  him  in  his  trade  or  business, 
this  is  no  longer  so,  as  the  provision  in  the  Act  of 
1878  is  repealed  by  the  Act  of  1882  (z).  It  has, 
however,  been  decided  that  this  repeal  does  not  apply 
to  bills  of  sale  governed  by  the  Act  of  1878  (a). 


Bailments. 


Definition  of 
a  bailment. 


Division  of 
bailments  by 
Lord  Holt  in ' 
Coggtv, 
Bernard. 


Goods  are  frequently  delivered  to  some  person  not 
their  absolute  owner,  and  a  bailment  thus  constituted. 
A  bailment  has  been  defined  as  '^  a  delivery  of  a  thing 
in  trust  for  some  special  object  or  purpose,  and  upon 
an  undertaking  express  or  implied  to  conform  to  the 
object  or  purpose  of  the  trust "  (6).  Different  classi- 
fications of  bailments  have  been  given,  but  perhaps  the 
best  is  found  in  the  judgment  of  Lord  Holt  in  the 
leading  case  of  Coggs  v.  Berruird  (c),  where  they  are 
divided  as  follows : — 

1.  Depositum — where  goods  are  delivered  to  be  kept 
by  the  depositee  without  reward  for  a  bailor ; 

2.  Commodatum — ^where  goods  are  lent  to  some 
person  to  be  used  by  him  gratis ; 

3.  Locatio  rei — where  goods  are  lent  out  to  a  person 
for  hire ; 

4.  Vadium — where  goods  are  pawned  or  pledged ; 

5.  Locatio  operis  faciendi — where  something  is  to 
be  done  to  goods,  or  they  are  to  be  carried  for  reward ; 
and 

6.  Mandatum — where  goods  are  to  be  carried  gratis. 


Depasitum  and 
mandatum. 


Of  the  above,  let  us  first  deal  with  those  bailments 
called  respectively  depositum  and  mandatumy  they  being 


(y)  41  &  42  Vict.  c.  31,  8.  20. 

(2)  45  &  46  Vict.  c.  43,  B.  15  ;  Re  Oinger,  ex  parte  London  and  Uni- 
versal Bank  (1897),  2  Q.  B.  461 ;  66  L.  J.  Q.  B.  777  ;  76  L.  T.  808. 
(a)  Swift  V.  Pannell,  24  Ch.  D.  210 ;  31  W.  R.  543 
{b)  Broom's  Corns.  915. 
(«)  I  S.  L.  G.  167 ;  Lord  Raymond,  909. 
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exactly  similar  to  each  other  in  respect  that  each  com- 
prises the  doing  of  some  act  by  the  bailee  voluntarily  and 
withont  reward.    In  anycontract  or  bailment  of  a  merely 
voluntary  nature,  a  person  cannot  be  compelled  to  do 
the  act  required,  for  a  simple  contract  requires  a  valu- 
able consideration  {d) ;  and  therefore  it  is  said  that  a 
volnntary  bailee  is  not  liable  for  nonfeasance^  so  that 
thongh,  from  his  not  doing  what  he  has  contracted  to 
do,  damage  may  have  arisen  to  the  other  party,  yet 
he  is  not  liable  {e).     But  if  a  bailee  enters  upon  the 
bailment,  as  by  accepting  a  deposit  of  goods,  there  is 
said  to  be  sufficient  consideration,  by  reason  of  the 
intmsting  him  with  the  goods,  to  create  a  duty  in  him 
to  perform  the  matter  properly,  and  if  he  does  not  do 
so,  he  is  liable  if  he  is  guilty  of  such  default  as  to 
amount  to  gross  negligence ;  and  the  before-mentioned 
case  of  Coggs  v.  BevTiard  is  a  direct  decision  to  this  Coggzv. 
effect.     The  facts  in  that  case  were,  that  the  defendant 
had  promised  the  plaintiff  to  take  up  several  hogsheads 
of  brandy  then  in  a  certain  cellar,  and  lay  them  down 
again  in  a  certain  other  cellar  safely  and  securely ; 
and  by  the  default  of  the  defendant  one  of  the  casks 
was  staved  and  a  quantity  of  the  brandy  spilt.     It 
was  decided  that  the  plaintiff  was  entitled  to  recover 
notwithstanding  the  defendant  was  not  to  be  paid,  but 
that  a  voluntary  bailee  was  only  liable  for  gross  negli- 
gence.    This,  then,  is  the  general   principle  ,of   law 
governing  the  liability  of  voluntary  bailees,  but  it  has 
been  in  some  slight  degree  altered,  it  being  now  de- 
cided that  if  a  voluntary  bailee  is  in  such  a  situation 
as  to  imply  skill  in  what  he   undertakes  to  do,  an 
omission  to  use  that  skill  is  imputable  to  him  as  gross 
negligence  (/).     Thus  in  the  case  of  Wilson  v.  Brett  wuton  v. 
(cited  below),  it  was  held  that  a  person  who  rode  a 
horse  for  the   purpose   of   exhibiting  and  offering  it 
for  sale,  though  he  was  to  receive  no  reward  for  doing 

{d)  ArUCf  p.  41. 

(e)  EUee  v.  Oatewood,  5  T.  R.  143. 

(/)  WUton  V.  Brett,  11  M.  &  W.  113. 
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BO9  was  yet  bonnd  to  use  sach  skill  as  he  possessed, 
and  that  he  being  proved  to  be  conversant  with  and 
skilled  in  horses,  was  equally  liable  with  a  borrower 
for  any  injury  done  to  the  horse  on  aoconnt  of  his 
omission  to  use  such  skill. 

In  the  above  cases  of  mandatum  and  deposUum,  the 
reason  of  the  bailee  being  only  liable  for  his  gross 
neglect  is  the  fact  of  the  bailment  being  practically 
altogether  for  the  bailor's  benefit ;  but  in  the  case  of  the 
Commodatum.  bailment  called  commodatuvi,  as  the  whole  benefit  is 
received  by  the  bailee,  the  liability  is  different,  for  here 
the  bailee  is  strictly  boand  to  use  the  utmost  care,  and 
will  be  liable  for  even  slight  neglect ;  so  that  if  a  person 
lends  a  horse  to  another,  who  lets  his  servant  ride 
it,  and  it  is  injured  without  his  fault  or  the  fault 
of  his  servant,  that  will  nevertheless  be  quite  sufficient 
slight  neglect  on  his  part  to  render  him  liable,  for  the 
horse  was  lent  to  him,  and  he  had  no  right  to  let  his 
servant  ride  it  (^). 


Loeatio  ret. 


Vadium^  or 
pignori 
acceptum. 


In  the  bailment  loeatio  ret,  or  hiring  of  goods,  the 
bailee  is  bound  to  use  ordinary  diligence,  and  is  liable 
for  ordinary  neglect,  for  here  the  bailment  operates  for 
the  benefit  of  both  parties  ;  for  that  of  the  bailee  in  that 
he  has  the  use  of  the  goods,  and  for  that  of  the  bailor  in 
that  he  has  the  amount  agreed  to  be  paid  for  the  hire. 

So  also  the  bailment  vadiv/m,  otherwise  known  as 
pignori  acceptum,  or  pawn,  is  for  the  benefit  of  both 
parties,  the  pawner  getting  a  loan  of  money,  and  the 
pawnee  getting  the  use  of  the  chattel,  or  interest,  or 
both,  and  so  the  liability  of  the  pawnee  is  only  to  use 
ordinary  diligence.  To  constitute  a  valid  pledge  there 
must  be  either  an  actual  or  constructive  delivery  of 
the  article  to  the  pawnee,  and  the  bailee  here  looks 
not  only  to  the  property  but  to  the  person  of  the 
bailor :  and  if  the  subject  of  the  bailment  is  lost  and 


iff)  I  S.  L.  C.  190. 
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the  bailee  has  used  a  proper  amoant  of  diligence,  and 
the  loss  has  occurred  without  any  fanlt  on  his  part, 
he  may  sae  the  bailor  for  the  amoant  of  the  debt  (h). 
It  is  not  sufficient  to  exonerate  a  bailee  from  responsi- 
bility for  the  loss  of  the  subject  of  the  bailment  to  shew 
that  it  was  stolen,  bat  he  mast  also  shew  that  he  used 
dne  care  to  protect  it  (i).  As  to  the  right  of  the  Whether  the 
bailee  in  this  kind  of  bailment,  it  was  stated  by  Lord  ^theobattel 
Holt,  in  his  judgment  in  Coggs  v.  Bernard  (Jc),  that  if  it  P^'^n^^*- 
will  do  the  article  no  harm,  he  may  use  it  (as,  for  in- 
stance, the  wearing  of  a  jewel  pawned),  but  such  user 
will  be  at  the  peril  of  the  bailee,  and  if  the  article 
will  he  the  worse  for  using,  then  it  must  not  be  used. 
The  law,  however,  now  seems  to  be  that  the  pawnee  is 
never  justified  in  so  using  the  article  pawned,  except  it 
be  of  such  a  nature  that  the  bailee  is  at  some  expense 
to  maintain  it  (as,  for  instance,  a  horse,  which  naturally 
reqoires  to  be  fed),  for  in  such  a  case  as  this  the  bailee 
may  use  it  in  a  reasonable  way,  to  recompense  him  for 
his  expenditure  (I), 

A  pawn  or  pledge   requires  to  be  carefully  dis-  Distinotions 
tinguished  from  a  lien,  and  from  a  mortgage  of  per-  pa^^riien, 
sonal  estate  (m).     A  lien,  generally  speaking,  gives  but  *^^g*^f*®*^*' 
a   right  to  retain  property,  and  no  active   right  in  personal 
respect  of  it  (n) ;  a  mortgage  passes  the  actual  pro-  ^^^^^  ^' 
perty  in  the  goods  to  the  mortgagee ;  but  a  pawn  or 
pledge  simply  gives  a  special  or  qualified   property, 
and  a  limited  right  of  possession.     The  proper  remedy 
of  a  pawnee  to  recover  his  money  is,  on  reasonable 
notice,  to  sell  the  subject  of  the  pledge,  or  to  sue,  or 
if  necessary  he  may  adopt  both  remedies  (0),  and  if 


(A)  I  S.  L.  C.  191. 

(t)  Chitty  on  Contracts,  394,  395. 

{k)  I  S.  L.  C.  177. 

[l)  Chitty  on  Contracts,  395. 

(m)  See  I  S.  L.  0.  192.  (n)  See  ntUe,  p.  105. 

(o)  I  S.  L.  C.  191,  192.  A  pledgee  of  a  chattel  cannot  foreclose 
{Friuer  y.  Byat,  13  R.  452).  A»  to  a  pledge  of  title-deeds,  which  con- 
stitutes an  equitable  mortgage,  and  as  to  the  remedies  of  an  equitable 
mortgagee,  see  Indermanr's  Manual  of  Equity,  166. 


Digitized  by 


Google 


126 


OF  CONTRACTS  AS  TO  GOODS, 


he  sells  the  subject  of  the  pledge,  and  it  does  not 
produce  sufficient  to  satisfy  the  debt,  he  may  sue  for 
the  deficiency  (p). 

PawnbrokeiB.  A  certain  practically  very  important  kind  of  pawnees 
or  pledgees  are  pawnbrokers,  and  at  common  law 
they  stood  on  the  same  footing  as  other  bailees  of 
that  class,  and  liable,  therefore,  as  before  stated  But 
it  is  evident  that  the  system  of  pawning  is  open  to 
many  abuses,  both  from  the  necessities  persons  may 
be  under  to  induce  them  to  pledge,  the  desire  of 
others  to  part  with  things  to  which  they  have  no  right 
beyond  that  of  possession,  and  the  opportunities  that 
pawnbrokers  may  have  of  advantaging  themselves  to 
the  injury  of  the  pawners,  and  accordingly  the  legis- 
lature has  specially  dealt  with  the  subject.  The 
present  statute  governing  the  matter  is  the  Pawn- 
brokers' Act,  1872  {q)y  which,  however,  only  deals  with 
loans  up  to  the  sum  of  ;^io,  and  as  to  loans  beyond 
that  amount  the  ordinary  law  of  pawn  applies  (r). 
By  this  statute  every  pledge  must  be  redeemed  within 
twelve  months  from  the  day  of  pawning,  with  seven 
additional  days  of  grace  (s),  and  if  not  redeemed 
within  that  time,  and  the  amount  for  which  the  article 
is  pledged  does  not  exceed  los.,  it  becomes  the  pawn- 
broker's absolute  property  (t)]  but  if  for  above  10&, 
then  it  is  still  redeemable  until  actual  sale  {u)\  and 
any  such  sale  is  only  to  be  by  public  auction,  at  which 
the  pawnbroker  may,  if  he  think  fit,  bid  and  purchase, 
and  any  surplus  after  the  costs  of  the  sale,  and  the 
Pawnbroker  is  amount  of  the  pledge,  is  to  be  accounted  for  (v).  As  to 
liable  fw-rosB^  an  injury  to  the  subject  of  the  pledge  by  fire,  formerly 

byfire. _ 


Pawnbrokere* 
Act,  1878. 


(p)  Jwm  V.  Marshall,  24  Q.  B.  D.  269 ;  59  L.  J.  Q.  B.  123  ;  61  L.  T. 
721. 

(?)  35  &  36  Vict,  c  93. 

(r)  On  the  old  law,  aee  Pennell  v.  AUenhorougK  4  Q.  B.  868. 

(»)  35  &  36  Vict  c.  93,  8.  16. 

{t)  Sect.  17.  (u)  35  k  36  Vict.  c.  93,  b.  18. 

[v)  Sect.  19.  A  person  purchasing  a  chattel  which  has  been  fraudu- 
lently pledged  (including  the  pawnbroker  himself)  does  not  gain  any 
property  against  the  true  owner  of  the  pledge :  Barrows  v.  Barnes, 
82  L.  T.  721. 
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the  pawnbroker  was  not  liable  unless  it  was  proved 
that  the  fire  occurred  through  his  default  or  neglect, 
but  now  he  is  absolutely  so  liable,  and,  to  protect 
himself,  is  empowered  to  insure  to  the  extent  of  the 
value  of  the  goods  (x).  Formerly,  also,  as  to  goods  Pledge  of 
which  had  been  stolen,  neither  the  pawnbroker,  nor  a  "***^®"  ^^^'^ 
purchaser  from  him,  had  a  right  to  retain  the  goods  as 
against  the  true  owner ;  but  now,  upon  conviction  of 
the  thief,  the  court  has  a  discretion  to  allow  the  pawn- 
broker to  retain  the  goods  as  a  security  for  the  money 
advanced,  or  to  order  them  to  be  returned  to  the  true 
owner  (y).  If  by  the  default  or  neglect  of  the  pawn- 
broker the  pledge  suffers  any  injury  or  depreciation, 
the  owner  may  recover  summarily  a  reasonable  satis- 
faction for  the  same  (z).  It  is  also  provided  (a),  that  Bight  to 
the  holder  for  the  time  being  of  a  pawn-ticket  shall  production  of 
be  presumed  to  be  the  person  entitled  to  redeem  the  p«wn-ticket. 
pledge,  and  that  the  pawnbroker  shall  accordingly,  on 
payment  of  the  loan  and  profit,  deliver  the  pledge  to 
the  person  producing  the  pawn-ticket,  and  he  is  there- 
by indemnified  for  so  doing.  It  has,  however,  been 
decided  that  this  enactment  only  applies  as  between 
the  pawnbroker  and  the  pawner,  or  the  owner  who 
has  authorized  the  pledge,  and  that  it  does  not  affect 
the  common  law  rights  of  the  owner  of  property  which 
is  pledged  against  his  will  (b). 

There  remains  but  to  consider  that  kind  of  bailment  Looatio  operit 
classified  by  Lord  Holt  as  locatio  operis  fadendiy  and  ^^ 
as  to  this  it  is  of  two  kinds :  either  a  delivery  to  one 
exercising  a  public  employment,  e.g.  a  carrier  or  an  inn- 
keeper, or  a  delivery  to  a  private  person,  e.g,  a  factor  or 
wharfinger.    As  to  this  latter  kind,  they  are  only  liable  in  the  case  of 
to  do  the  best  they  can,  or,  in  other  words,  are  bound  SJiB^anSI-hoBe 
only  to  use  ordinary  diligence,  so  that  such  a  bailee  e^ercUing 

. employment. 

(»)  35  A  36  Vict.  c.  93,  8.  27.  (y)  Sect.  30. 

(2)  Sect.  2S.  (a)  Sect.  25. 

(6)  Singer  Manufaeiuring  Co,  v.  Clark,  5  Ex.  D.  37  ;  49  L.  J.  Ex. 
224;  28  W.  R.  170. 
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would  not  be  liable  for  a  robbeiy  of  goods  happening: 
without  his  fault,  but  in  such  a  case  it  would  have  to  lie 
very  clearly  shewn  that  no  care  on  his  part  could  have 
prevented  the  robbery.     On  the  other  hand,  as  to  the 
former  kind,  such  a  bailee,  at  common  law,  stands  in  the 
position  of  an  insurer,  liable  for  all  losses  except  those 
occurring  by  the  act  of  God  (c)  or  the  Bang's  enemies, 
and  the  reason  on  which  this  rule  was  founded  has  been 
stated  with  regard  to  carriers  as  follows :  "  This  is  a 
politic  establishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sort  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealing;  for  else 
these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealing  with  them  by  com- 
bining with  thieves,  &c.,  and  yet  doing  it  in  such  a 
clandestine  manner  as   would  not  be  possible  to  be 
discovered  "  (rf).     But  the  above,  though  formerly  the 
correct  rule  at  common  law,  is  not  altogether  so  now, 
and  it  will  be  best  to  consider,  firstly,  the  law  of  carriers, 
and  then  pass  on  to  the  law  of  innkeepers. 

A  common  carrier  has  been  defined  as  one  who  un- 
dertakes to  transport  from  place  to  place  for  hire  the 
goods  of  such  persons  as  choose  to  employ  him  (e),  and 
the  rule  is  that  to  constitute  a  person  a  common  car- 
rier he  must  hold  himself  out,  expressly  or  by  course 
of  conduct,  as  ready  to  engage  in  the  transportation  of 
goods  for  hire  as  a  business,  not  merely  as  a  casual 
occupation  jrro  hoc  vice,  and  that  a  person  who  merely 

(c)  As  to  what  will  amount  to  an  "act  of  God,"  see  Nugent  v. 
Smith,  I  C.  P.  D.  423 ;  45  L.  J.  C.  P.  697.  In  that  case  the  defend- 
ant, a  common  carrier,  received  from  the  plaintiff  a  mare  to  be  carried 
by  sea.  In  the  course  of  the  voyage,  the  weather  being  rough  and  the 
mare  being  frightened,  she  struggled  violently,  and  received  injuries 
from  which  she  died.  It  was  held,  by  the  Court  of  Appeal,  that  no  facts 
being  proved  but  these,  the  defendant  was  not  liable,  that  this  was  in 
effect  an  '*act  of  God,"  and  that  it  was  not  necessary  to  prove  that 
it  was  absolutely  impossible  for  the  carrier  to  prevent  the  injury,  but 
that  it  was  enough  to  prove  that  by  no  reasonable  precaution  under 
the  circumstances  could  it  have  been  prevented. 

{d)  Per  Lord  Holt,  in  his  judgment  in  Coggs  v.  Bernard,  1  S.  L.  C.  1 79. 

{e)  Palmer  v.  Orand  Junction  By.  Co.,  4  M.  &  W.  247. 
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undertakes  chance  jobs  is  not  a  common  carrier  (J) ; 
also  that  he  must  be  a  person  plying  from  one  fixed 
terminus  to  another.  It  has,  however,  been  held  that 
a  barge-owner  who  lets  out  a  barge  to  different  persons 
for  different  voyages  is  a  common  carrier,  and  liable 
as  such,  although  he  does  not  ply  between  any  fixed 
termini,  and  the  customer  in  each  particular  case  fixes 
the  point  of  arrival  and  departure  (^).  Eailway  com- 
panies, as  to  goods  which  they  ordinarily  carry,  are 
common  carriers. 

The  liability  of  a  carrier  at  common  law  was  for  every  Liability  of 
loss,  unless  it  arose  by  the  act  of  God  or  the  King's  ^JTm^n  u^. 
enemies,  and  the  reason  of  this  extraordinary  liability 
was  as  has  been  stated  by  Lord  Holt  in  his  remarks 
on  the  subject  already  set  out  (A).  It  was  fully  in  the 
power  of  carriers,  however,  to  make  special  contracts 
with  their  customers,  in  which  their  liability  might  be 
limited  in  any  way  agreed  upon,  and  it  became  their 
practice  to  put  up  in  their  warehouses  notices  limiting 
their  liability,  and  then,  if  it  could  be  proved  that  such 
a  notice  was  brought  to  the  knowledge  of  any  particular 
customer,  it  was  held  to  constitute  a  special  contract 
with  him,  but  if  it  could  not  be  brought  to  his  know- 
ledge it  was  utterly  ineffectual.  No  such  notice,  how- 
ever, exonerated  the  carrier  from  liability  for  gross 
negligence  (i). 

It  was  evident  that  this  state  of  things  could  not  Difficulties  at 
continue,  for  it  was  constantly  a  difficult  thing  to  de-  *'^'""*^'*  ^'^• 
termine  whether  in  each  particular  case  notice  had  been 
brought  to  the  customers  knowledge.      Accordingly 
the  Carriers' Act,  1 8  30  (A;),  was  passed,  which  provides  (/) 


(/)  Chitty  on  Contracts,  408 ;  Brvnd  v.  DnU,  2  M.  &  Rob.  80. 

0/)  Liver  Alkali  Co.  v.  Johmon,  L.  R.  9  Ex.  338 ;  43  L.  J.  Ex.  216  ; 
31  I'-  T.  95. 

{h)  Ante,  p.  128. 

(»)  Wyld  V.  Ptekfrn-d,  8  M.  &  W.  443. 

(Jc)  1 1  Qeo.  4  &  I  Wm.  4,  c.  68.    This  Act  only  applies  to  carriers 
by  land.     As  to  carriers  by  sea,  see  post,  pp.  205,  206. 

{I)  Sect.  I, 
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The  Carriers'    that  DO  camer  by  land  shall  be  liable  for  any  loss 
Act,  1830.        ^£   ^^  injury  to  any  valuable   articles  of  the  nature 
there  specified, — such  as  gold,  silver,  watches,  clocks, 
bills,  notes,  title-deeds,  stamps,  engravings,  silks,  &c., — 
contained  in  any  parcel,  which   shall  have  been  de- 
livered, either  to  be  carried  for  hire  or  to  accompany 
the  person  of  any  passenger,  where  the  value  of  such 
article  shall  exceed  ;^io,  unless,  at  the  time  of  the 
delivery  of  such  article  to  be  carried,  its  value  and 
nature  shall  have  been  declared,  and  an  increased  rate 
Notice  of  in-     of  charge  paid,  or  agreed  to  be  paid,  which  increased 
tolJe  exhibited  charge  may  be  received,  provided  it  is  legibly  notified 
by  carrier.        jj^  ^  conspicuous  part  of  the  ofiSce  or  warehouse,  and 
such  notification  is  to  bind  without  proof  of  its  having 
come  to  any  customer's  knowledge  (m).     Carriers  who 
omit  to  aflBx  such  notification  are  precluded  from  the 
benefit  of  the  Act  so  far  as  any  right  to  extra  charge 
is   concerned,  but  it  seems  that  in   any  event  they 
are  entitled  to  a  declaration  of  the  nature  and  value  of 
No  public        the  goods  (n).     The  statute  also  provides  (0)  that  no 
SabUity™*  *"*  public  notice   or  declaration  shall  have   any  binding 
allowed.  effect,  but  nothing  in  the  Act  is  to  be  construed  to 

annul,  or  in  anywise  afiect,  any  special  contract  between 
the  carrier  and  the  customer  (p) ;  and  nothing  in  the 
Act  is  to  extend  to  protect  any  carrier  from  any  loss 
arising  from  the  felonious  acts  of  any  person  in  his 
employ,  or  to  protect  any  employee  from  any  loss 
arising  from  his  own  personal  misconduct  or  neglect  (q). 
Declaration  of  Although  a  customor  may  declare  a  package  to  be  of 
goo  gQjjjg  particular  value,  in  the  event  of  its  loss  the 
carrier  is  not  bound  by  that  value,  but  may  demand 
proof  of  the  actual  value,  which  is  all  he  is  liable 

(»/i)  1 1  Geo.  4  &  I  Wm.  4,  a  68.  This  Act  not  only  protects  the 
carrier  in  respect  of  the  loss  of  the  articles  themselves,  but  alno  from 
any  damages  consequential  to  such  loss  :  MUUn  v.  BroMcJi^  lo  Q.  B.  D. 
142 ;  52  L.  J.  Q.  B.  127  ;  31  W.  R.  190 ;  47  L.  T.  68$. 

(n)  1 1  Geo.  4  &  I  Wm.  4,  c  68,  s.  3 ;  see  cases  cited  in  note  («),  on 
page  131. 

(o)  Sect.  4.  (p)  Sect.  6. 

(9)  Sect.  8.  As  to  "felonious  acts,"  see  Oogarty  v.  OrecU  S.  de  W. 
Ri/,  Co.,  9  Irish  Reports  (C.  L.)  233. 
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for  (r),  and,  as  already  stated,  even  although  the  carrier 
has  omitted  to  put  up  anj  notification  as  to  extra 
charge,  it  appears  he  is  entitled  to  a  declaration  of  the 
value  and  nature  of  the  goods  (s). 

In  cases  of  goods  not  of  the  kind  mentioned  in  the  Where  tbu 
Act,  or  when  the  value  is  nbt  above  ;^io,  then,  in  the  ^piy^^'rriers 
absence  of  any  special  contract,  and  subject  to  the  Act  ^"^4"  ^^^ 
next    mentioned,  the  carrier's  common   law   liability  remains, 
remains  by  the  express  provision  of  the  Act,  notwith- 
standing any  public  notice  (t). 

Railway  and    canal    companies  frequently  escaped  Evaaion  of  the 
the  provisions  of  this  Act  by  putting  notices  on  the  compwdeiT*^ 
receipts  given  to  persons  delivering  goods  to  be  carried, 
and   this   was   held   to   constitute   a   special  contract 
between  the  parties.     The  Railway  and  Canal  Traffic  The  Railway 
Act,   1854  (w),  therefore  provides  (v),  that  no  such  T>affic*Act, 
notice  given   by   any  such   company  shall   have   any  '^54- 
effect,  but  that  the  company  shall  be  liable  for  all  loss 
or  injury  to  goods  which  are  being  carried  by  them, 
occasioned  by  the  neglect  or  default  of  the  company 
or  its  servants.     It  is,  however,   also   provided   that 
nothing  therein  contained    is  to   prevent   companies 
from  making  such  conditions  with  respect  to  the  for- 
warding   and  delivering  of   any    goods   as    shall    be 
adjudged  by  the  Court  or  judge,  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable,  and  no  special  contract  as  to  the  forward- 
ing and  delivering  of  any  goods  shall  be  binding  upon 
any  one  unless  signed  by  him  or  the  person  deliver- 
ing the  goods  to  be  carried.     Very  great  difficulty  has  DifficultieB  in 
arisen   on   the  construction   of  this  provision,  as  to  SSfAct"*^ 
whether  the  statute  only  requires  that  there  should  be 
some  special  contract,  and  requires  nothing  as  to  the 

(r)  II  Geo.  4  &;  I  Wm.  4,  c.  68,  s.  9. 

it)  Hart  V.  Baxendale,  6  Ex.  769;  Pinekmi  v.  L,  Ss  S.  W.  By.,  18 
C.  B.  226. 
(0  II  Geo.  4  &;  I  Wm.  4,  c  68,  s.  4. 
{u)  17  &  18  Vict  c  31.  (v)  Sect.  7. 
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conditions  to  be  contained  in  it,  and  also  whether,  in 
addition  to  a  special  contract  in  writing  signed,  reason- 
able conditions  may  bind  which  are  not  made  part  of 
a  contract,  bnt  only  given  notice  of — or,  to  put  the 
matter  more  directly  in  the  shape  of  two  questions : 
(i.)  When  a  condition  is  reasonable,  does  it  require 
also  to  be  reduced  into  writing  and  signed?  and  (2.) 
When  there  is  a  special  contract,  can  the  question 
of  its  reasonableness  be  gone  into?  However,  the 
weight  of  authority  is  certainly  to  answer  both  ques- 
tions in  the  affirmative,  and  to  treat  the  words 
"  special  contract "  and  "  conditions,"  used  in  the  Act, 
as  synonymous  terms  (a?),  so  that  there  must  always, 
to  comply  with  the  Act,  be  a  special  contract  in 
writing  signed,  and  reasonable  conditions  contained 
therein  (y).  The  burden  of  proving  that  a  condition 
inserted  in  a  special  contract  is  a  reasonable  condition 
is  on  the  company  setting  it  up  {z\  and  it  has  been  de- 
cided that  an  ordinary  contract  exempting  a  company 
from  liability  for  injuries  to  goods  does  not  protect  them 
from  acts  of  wilful  misconduct  on  the  part  of  their 
servants,  and  that,  even  if  it  professed  to,  such  a  con- 
dition would  be  unreasonable  and  bad  (a).  It  has, 
however,  been  held  that  the  Act  does  not  apply  to 
contracts  made  by  railway  companies  exempting  them- 
selves from  liability  by  loss  or  detention  beyond  the 
limits  of  their  own  lines  (6);  and  it  has  also  been 


(x)  Simmons  v.  OrecU  Western  /?y.  Co.,  1 8  0.  B.  805 ;  McManus  v. 
Lancashire  Ry.  Co.,  2  H.  &  N.  693  ;  Sortk  Stafford  Ry,  Co.  v.  Peek, 
E.  B.  k  E.  98i6,  and  on  appeal  to  the  House  of  Lords,  32  L.  J.  Q.  B. 
241,  in  which  the  judges  were  divided  in  their  opinion. 

{y)  As  to  what  is  a  reasonable  condition,  see  Corrigan  v.  Great 
Northei'n  <k  Manchester,  Sheffield  <fe  Lincolnshire  Ry,  Cos.,  6  L.  R. 
Ir.  90 ;  Ashenden  v.  L.  B.  dc  S,  C,  Ry.  Co.,  5  Ex.  D.  190 ;  28  W.  R. 
511  ;  42  L.  T.  586 ;  M' Nolly  v.  Lane.  <t  Yorks.  Ry,,  8  L.  R.  Ir.  81 ; 
Manchester  <t  Sheffield  Ry.  Co.  v.  Brown,  8  App.  Cas.  703  ;  53  L.  J. 
Q.  B.  124 ;  50  L.  T.  281  ;  Dickson  v.  Q.  N.  Ry,  Co.,  18  Q.  B.  D.  176; 
56  L.  J.  Q.  B.  Ill ;  55  L.  T.  868.    See  also  hereon,  i  S.  L.  0.  213-218. 

{z)  Ruddy  v.  Midland  Oreat  Wtstem  Ry.  Co.,  8  L.  R.  Ir.  224. 

(a)  Ronan  v.  Midland  Ry.  Co.,  14  L.  R  Ir.  157. 

(6)  Zunz  V.  South-Eastern  Ry.  Ok,  L.  R.  4  Q.  B.  539-,  Doolan  v.  Mid- 
land Ry,  Co.,  10  Irish  Reps.  (G.  L.)  47.  See  further  as  to  the  effect  of 
a  special  contract,  Tatter  sail  v.  Nationcd  Steamship  Co,,  Limited^  12  Q. 
B.  D.  297  ;  53  L.  J-  0-  B.  332 ;  32  W.  R.  566;  50  L.  T.  299. 
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recently  held  that  it  does  not  include  theft  by  the 

company's   servants  wiihmU  negligence^  and   therefore 

that  by  any  contract,  or  notice  brought  home  to  the 

consignor,  a  company  can  exempt  itself  from  liability 

for   snch  loss  (c).     The  same  Act  (d)  also  exempts  Limit  of 

companies    from   liability   for    loss    beyond — (i)   for  iJor»ea,^cattie, 

horses  the  sum  of  ;^50,  (2)  neat  cattle  ;^IS,  and  (3)  and  sheep. 

sheep  and  pigs  £2  per  head,  unless  a  higher  value  is 

declared,  and  an  increased  rate  paid  or  agreed  to  be 

paidy  to  be  notified  as  under  the  Carriers'  Act ;  and  if 

this  is  not  done,  the  liability  of  a  company  is  limited 

to  the  amount  specified  in  the  Act  without  there  being 

any    written   contract,  or   any    special  declaration   of 

valae  («). 

The  Eailway  Regulation  Act,  1 868  (/),  also  provides  Liability  when 
that  where  a  company  by  through  booking  contracts  carTy*^rt?y 
to  carry  partly  by  rail,  or  canal,  and  sea,  a  condition  **y  "**■ 
exempting  such  company  from  liability  from  any  loss 
by  danger  of  seas  and  navigation,  published  in  a  con- 
spicuous manner  in  the  ofiSce  where  the  booking  is 
effected,   and   printed    in   u    legible   manner    on   the 
receipt  note,  shall  be  perfectly  valid  {g).     It  is  also 
provided  (A)  that  where  any  railway  company,  under       | 
a  contract  for  carrying  persons,  animals,  or  goods  by       / 
sea,  procures  the  same  to  be  carried  in  a  vessel  not 
belonging  to  the  railway  company,  their   liability  is 
to  be  the  same  as  though  the  vessel  had  belonged  to 
the  company. 

The  carrier's  duty  is  to  carry  all  goods  delivered  to  The  duty  of 
him  of  the  kind  that  he  usually  carries,  provided  that  *  ^"^®^- 

(c)  Shuw  V.  Great  Wtsttrti  Ry.  Co.  (1894),  I  Q.  B.  373 ;  70  L.  T.  218. 

{d)  17  &  18  Vict.  c.  31,  8.  7. 

{e)  ffiU  V.  LoncUm  *t«  North- WesUm  Ry.  Co.,  42  L.  T.  513. 

if)  31  &  32  Vict.  c.  119,  s.  14. 

(^)  This  provision  does  not  operate  to  prevent  a  railway  company 
making  conditions  with  a  passenger  travelling  with  a  free  pass,  which 
exempt  the  company  from  liability  for  the  loss  of  such  passenger's 
lagg&ge,  although  no  notice  has  bsen  posted  in  the  company's  office 
(The  Stella,  No.  2),  (1900),  P.  162 ;  69  L.  J.  P.  70;  82  L.  T.  390. 

W  34  A  35  Vict.  c.  78,  B.  12. 
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Carriage  by  a 
railway  com- 
pany over 
their  own  and 
another  com- 
pany's  line. 


The  person  to 
sae  carrier  is 
generally  the 
consignee. 


As  to  dan- 
gerous goods. 


he  has  room  in  his  carriage  and  the  person  delivering 
them  is  ready  to  pay  his  proper  charge,  snch  carrying 
to  be  by  his  ordinary  route  and  with  reasonable  dili- 
gence (i).  With  regard  to  a  carrier's  charges  for 
carrying,  thoagh  he  is  entitled  to  be  paid  beforehand, 
yet  he  is  not  entitled  to  be  paid  before  he  has  re- 
ceived the  goods  for  carriage,  so  that  in  an  action 
against  him  for  not  carrying,  it  is  sufficient  to  allege 
readiness  and  willingness  to  pay  the  amount  of  the 
carriage,  without  proving  actual  tender  of  it  (j).  His 
liability  as  a  carrier  ceases  at  the  termination  of  the 
carrying,  and  where  goods  delivered  to  a  railway  com- 
pany to  be  carried  are  partly  carried  on  that  and 
partly  on  another  line,  the  original  company  will 
generally  be  liable  unless  they  restrict  their  liability 
by  a  condition  to  that  effect,  which  they  are  entitled 
to  do  (A).  As  a  general  rule,  the  person  to  sue  the 
carrier  is  the  consignee,  for  the  contract  is  really  with 
him,  the  consignor  being  his  agent  to  retain  the 
carrier;  but  if  the  consignee  has  not  acquired  any 
property  in  the  goods,  then  the  consignor  is  the  person 
to  sue.  It  is  the  duty  of  any  person  delivering  goods 
of  a  dangerous  nature  to  be  carried,  to  give  notice 
of  their  dangerous  character  (Z),  and  where  goods 
which  are  specially  dangerous  are  delivered  to  be 
warehoused  or  carried,  the  true  name  or  description 
of  such  goods,  with  the  word  "  specially  dangerous," 
must  be  marked  on  them,  and  a  notice  thereof  in 
writing  given  to  the  warehouseman  or  carrier,  or  the 
person  so  delivering  them  is  subject  to  imprisonment 
or  fine  (m). 


As  to  railway  Railway  companies  are  bound  to  carry  passengers' 
personal  luggage  to  a  certain  weight,  free  of  extra  charge, 
and  if  duly  labelled  and  put  in  the  luggage  van  in  the 


passengers 

personal 

luggage. 


(t)  Jameson  v.  Midland  Ry,  Co.^  50  L.  T.  426. 

{j)  Pickford  v.  Grand  Junction  Ry.  Co.,  8  M.  &  W.  372. 

(k)  Zum  y.  SotUh-Eattem  Ry.  Co.,  L.  R  4  Q.  B.  539. 

(l)  Parrant  v.  Barnes,  31  L.  J.  (0.  P.)  137. 

(m)  29  k  30  Vict.  &  69,  s.  3. 
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ordinary  way,  their  liability  as  to  it  is  that  of  common 
carriers ;  and  it  seems  that  a  railway  company  accepting 
a  passenger's  personal  laggage  to  be  conveyed  in  the 
carriage  with  him,  stands  in  the  same  position,  subject 
only  to  this  modification,  that  in  respect  of  the  pas- 
sengers interference  with  their  exclusive  control  of  his 
laggage,  the  company  are  not  liable  for  any  loss  or 
injury  occarring  daring  its  transit,  to  which  the  act  or 
default  of  the  passenger  has  been  contributory  (n).    As  to  what  is 
what  will  be  comprehended  under  the  term  passengers'  S^Ufr" 
personal  luggage,  it  may  be  stated  to  mean  not  only  ^ug?**®' 
wearing  apparel,  but  all  things  which  under  the  par- 
ticular  circumstances   of   the   case,  for  convenience, 
a    passenger   would    ordinarily    carry    with    him   (0). 
Where  luggage  is  left  in  the   custody  of  a  porter  Welch  v. 
under  such  circumstances  as  to  make  the  porter  the  ^'^^'^'   y- 
agent  of  the  passenger,  the  company  are  not  liable  at 
all  for  its  loss  ;  thus  where  a  passenger,  having  missed 
his  train,  left  his  luggage  on  the  platform  in  charge  of 
a  porter,  saying  he  would  travel  by  the  next  train,  and 
went  to  a  hotel  during  the  interval,  and  the  luggage 
was  lost,  it   was  held   that  the   company   were  not 
liable  (/?).     But  if  a  passenger,  having  arrived  at  a  o.  w.  Ry.  Co. 
station  a  reasonable  time  before  the  advertised  hour  for  ^'    "**^  ' 
the  departure  of  the  train,  merely  goes  to  another  part  of 
the  station  for  a  purpose  necessary  or  proper  for  travel- 
ling, leaving  his  luggage  with  a  porter,  the  company 
are  liable  if  it  is  lost  (q).     If  articles  are  deposited  in  Goods  dc- 
the  cloak-room  of  a  railway  company,  then  the  com-  cloak-iwmh 

(n)  Great  Western  Ry,  Co.  v.  Buneh,  13  App.  Caa.  31  ;  57  L.  J.  Q.  B. 
361 ;  58  L.  T.  128. 

(o)  See  on  this  point,  Phdpt  v.  London  ds  North-  Western  Ry.  Co.^ 
34  L.  J.  (O.  P.)  259  ;  Maerow  v.  Great  Western  Ry.  Co.,  L.  R.  6  Q.  B. 
612 ;  40  L.  J.  Q.  B.  300 ;  Hudston  v.  Midland  Ry.  Co.,  L.  R.  4  Q.  B. 
366  ;  38  L.  J.  Q.  B.  213.  A  bicycle  is  not  included  {Britten  v.  Great 
Northern  Ry.  (1899),  i  Q.  B.  243 ;  68  L.  J.  Q.  B.  75 ;  79  L.  T.  640). 

ip)  Wdch  V.  London  A  North-  Western  Ry.  Co.,  34  W.  R.  166 ;  see 
also  HodkvMon  v.  London  <fe  North-  Western  Ry.  Co.,  14  Q.  B.  D.  228 ; 
33  W.  R.  622. 

iq)  Richards  v.  London,  Brighton,  <£r  SotUh  Coast  Ry.  Co.,  7  C.  B. 
839 ;  TaOeyy.  Great  Western  Ry.  Co.,  L.  R  6  O.  P.  44;  4©  I^  J-  C.  P. 
9;  Great  Western  Ry.  Co.  v.  Buneh,  13  App.  Cos.  31  ;  57  L.  J.  Q.  B. 
361 ;  58  L.  T.  128 ;  34  W.  R  574. 
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Chapman  v. 
G.  W.  Ry. 


When  the 
company^B 
liability  for 
passengers' 
luggage  ceases. 

Hodkinson  v. 
L.  dN.  W.  Ry. 


pany's  position  is  that  of  an  ordinary  bailee,  subject  to 
the  terms  of  any  notices  they  may  have  issued  which 
may  be  held  to  constitute  a  contract  and  limit  the 
liability  which  would  otherwise  exist  (r).  Where,  how- 
ever, goods  are  delivered  addressed  to  a  consignee  at  a 
certain  station  "  to  be  called  for,"  the  liability  of  the 
company  as  common  carriers  continues  for  a  reason- 
able time  after  the  goods  arrive  at  the  station,  bat 
after  this  their  liability  as  common  carriers  ceases, 
and  they  are  merely  liable  as  bailees  for  hire,  that  is, 
some  negligence  on  their  part  must  be  shewn  ;  and  this 
principle  applies  generally  to  all  goods  delivered  to  be 
carried,  whether  ordinary  goods  or  passengers'  personal 
luggage,  for  the  company  are  bound  to  keep  them  at  their 
own  risk  as  common  carriers  for  a  reasonable  time  (s). 
Directly  the  goods  are  delivered  to  the  owner  or  his 
agent,  however,  all  liability  on  the  part  of  the  com- 
pany ceases,  and  a  porter  of  the  railway  company  may 
be  such  an  agent.  Thus,  where  a  passenger  on  arriving 
at  her  destination  had  her  luggage  taken  from  the  van 
by  a  porter,  and  said  she  would  walk  to  her  house 
aud  then  send  for  her  luggage,  and  the  porter  said 
he  would  put  it  aside  and  take  care  of  it  until  then, 
and  the  luggage  was  lost,  it  was  held  that  the  com- 
pany were  not  responsible  for  the  loss  (t).  But  if 
an  entrustment  to  a  porter  is  made  for  the  ordi- 
nary purposes  of  transit,  and  not  to  be  taken  charge 
of  an  unreasonable  time  before  the  journey  has 
commenced,  or  while  the  journey  is  suspended,  or 
when  it  has  actually  ended,  then  the  company  are 
liable  (u). 


(r)  Chapman  v.  Great  Western  Ry.  Co.,  $  Q.  B.  D.  278 ;  49  L.  J.  Q. 
B.  420 ;  28  W.  R.  566  ;  Harris  v.  Great  Western  Ry.  Co.,  1  Q.  B.  D. 
515  ;  45  L.  J.  Q.  B.  729.  As  to  when  a  notice  on  a  receipt  or  ticket 
binds,  see  ante,  pp.  40,  41. 

(«)  Chapman  v.  Great  Western  Ry.  Co.,  5  Q.  B.  D.  278  ;  49  L.  J.  Q.  B. 
420  ;  28  W.  R.  566  ;  Patscheider  v.  Great  Western  Ry.  Co.,  3  'Ex.  D.  I SS- 

(0  HodHnson  v.  L.  d-  N.  W.  Ry.  Co.,  14  Q.  B.  D.  228 ;  33  W.  R. 
662. 

(m)  G.  W,  Ry.  Co.  V.  Bunch,  13  App.  Gas.  31  ;  57  L.  J.  Q.  B.  361  ; 
58  L.  T.  128. 
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By  what  are  known  as  the  "  equality  claases  "  in  the  Duty  of 
Railway  Clauses  Consolidation  Act,  1845  {v\  and  in  ^ll^^^asto' 
various  special  Acts  relating  to  particular  companies,  e<i«*>»ty- 
railway  companies  are  bound  to  charge  equally  to  all 
persons  in  respect  of  the  carriage  of  goods ;  and  by  the 
Railway  and  Canal  TrafiSc  Act,  1854  (^X  ^^^  Court  of 
Common  Pleas,  or  any  judge  of  that  Court,  was  em- 
powered to  restrain  by  injunction  any  railway  or  canal 
company  from  giving  undue  or  unreasonable  preference 
to  any  particular  persons  or  description  of  traflSc.  By  the 
Railway  and  Canal  Traffic  Act,  1888  (y),  a  new  Court 
of  record  called  "  The  Railway  and  Canal  Commis-  The  Railway 
sion  "  was  established,  consisting  of  two  ordinary  com-  Commisaiou. 
naissioners  and  one  ex  officio  commissioner  (being  a 
judge  of  a  Superior  Court  in  the  United  Kingdom),  and 
all  matters  of  this  kind,  and  various  other  m.atters 
mentioned  in  the  Act,  are  now  to  be  adjudicated  upon 
by  this  Court  (2;).  If  a  railway  or  canal  company  de- 
mands and  receives  payment  in  excess,  in  disregard  of 
the  "equality  clauses,"  it  can  also  be  recovered  back 
in  an  ordinary  action  for  money  had  and  received  (a). 
It  is  the  duty  of  a  railway  company  to  aflford  all  reason- 
able facilities  for  the  receiving,  forwarding,  and  delivery 
of  traffic  upon  its  railway  (6),  and  if  this  is  not  done, 
application  may  be  made  to  the  Railway  and  Canal 
Commission  for  an  order  to  compel  it ;  and  generally 
as  regards  the  power  of  this  Court  it  may  also  give 
damages  in  addition  to,  or  substitution  for  other  relief. 


(r)  8  &  9  Vict,  c  20,  s.  9a 

(re)  17  &  18  Vict.  c.  31,  8.  236.  (y)  51  &  52  Vict.  c.  25. 

(z)  Sects.  &-13. 

(o)  Sutton  V.  Cheat  Wettem  Ry.  Co,,  L.  R.  4  H.  L.  Cases,  226  ;  38  L. 
J.  Ex.  177.  As  to  what  constitutes  an  undue  preference,  see  Denaby 
Main  CoUiery  Co,  v.  M.  S,  <t'  L,  Ry,  Co.,  II  App.  Cas.  97 ;  55  L.  J. 
Q.  6.  181  ;  54  L.  T.  I  ;  in  which  case  it  was  held  by  the  House  of 
Lords  that  the  proTision  of  8  &  9  Vict.  &  20,  s.  90,  requiring  equality 
of  rates,  applies  only  to  goods  passing  between  the  same  points  of 
departure  and  arrival,  and  passing  over  no  other  part  of  the  line,  so 
that  although  the  railway  company  had  carried  coals  from  a  group  of 
collieries  situated  at  diflferent  points  along  their  line,  and  charged  all 
the  collieries  one  uniform  set  of  rates  in  respect  of  such  carriage,  vet 
they  had  not  infringed  the  provision. 

(6)  17  &  18  Vict.  c.  31,  8.  2. 
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if  proceedings  are  commenced  within  one  year  from  the 
discovery  of  the  matter  complained  of. 


Liability  of 

carrien 

of  passeugen 

for  injury  to 

pasaengers. 


With  regard  to  the  subject  of  the  liability  of  carriers 
of  passengers  for  injuries  done  to  them,  although  it 
cannot  be  considered  under  the  heading  of  the  present 
chapter,  yet  it  may  be  here  convenient  to  remind  the 
student  that  it  is  very  different  from  that  of  common 
carriers  of  goods,  who,  as  we  have  seen,  are,  at  common 
law,  insurers.  The  contract  of  a  carrier  of  passengers 
is  only  to  carry  safely  and  securely  as  far  as  reason- 
able care  and  forethought  on  his  part  can  go,  and  if 
an  accident  which  he  could  not  possibly  have  pre- 
vented takes  place,  he  is  under  no  liability.  There 
must  be  some  negligence  on  his  part  shewn,  and  there 
must  be  no  contributory  negligence  on  the  part  of 
the  passenger ;  a  primd  facie  case  of  neglect  on  the 
carrier's  part  will,  however,  be  always  made  out  by 
shewing  that  the  vehicle  was  under  his  absolute  con- 
trol. This  subject  is  considered  hereafter  under  the 
division  "Torts"  (c). 


Definition  of 
an  innkeeper. 

Hia  duty. 


An  innkeeper  may  be  defined  as  one  who  keeps  a 
house  where  travellers  are  supplied  with  everything 
that  they  have  occasion  for  while  on  their  way  (d).  He 
stands  to  a  certain  extent  in  a  public  capacity,  and  it 
is  his  duty  to  receive  all  guests,  with  their  goods,  who 
come  to  him,  provided  they  are  not  drunk  or  dis- 
orderly, or  suffering  from  any  infectious  disorder,  and 
that  they  tender  to  him  a  proper  and  fair  amount  for 
his  charge ;  and  if  an  innkeeper  fail  in  this  his  duty, 
he  is  liable  to  be  indicted,  or  to  have  an  action  for 


(c)  Pogt,  Part  ii.  ch.  vi. 

(d)  Thompson  v.  Laey,  2  B.  &  A.  283.  A  restaurant-keeper  is  not 
an  *'  innkeeper,"  but  yet  he  may  be  liable  to  a  customer  on  the  ordinary 
principles  applying  to  bailment  {Ultzen  v.  NiehoU  (1894),  i  Q.  B.  93; 
63  L.  J.  Q.  B.  289 ;  70  L.  T.  140).  If,  however,  the  establishment  is 
an  inn  or  hotel,  then  the  proprietor  is  liable  as  an  innkeeper  to  a  person 
although  he  is  merely  dining,  and  not  actually  staying  there  {Orchard 
V.  Buih  (1898),  2  Q.  B.  284  ;  67  L.  J.  Q.  B.  650 ;  78  L.  T.  557). 
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damages  brought  against  him  (e).     By  the  oommon  Hit  liability   - 
law  the  liability  of  an  innkeeper  is  very  extensive,  Jj^*^™™**'* 
being  for  all  losses  except  those  arising  by  the  act  of 
(rod,  the  Eang^B  enemies,  or  the  fault  of  the  guest,  for 
very  much  the  same  reason  as  has  been  before  stated 
with  regard  to  carriers  (f).     It  is  not  necessary,  to  who  is  a 
make    a  man   a    guest  within    the   meaning  of  the  ^^,    ^^ 
common  or   statute   law  as   to   innkeepers'   liability, 
that  he  should  have  come  to  the  inn  for  more  than 
temporary  refreshment  (ff).     The  length  of  time  for 
which  a  person  resides  at  an  inn  does  not  necessarily 
affect  his  position  as  a  guest  or  traveller,  provided  he 
stays  there  in  the  transitory  condition  of  a  traveller ; 
but  a  person  who  goes  to  an  inn  is  not  entitled  to  Lamondv. 
stay  there  as  long  as  he  chooses,  against  the  will  of    ^   ^  ' 
the  innkeeper,  who  has  a  right  to  terminate  the  relation 
of  host  and  guest  by  reasonable  notice.     If  the  guest 
forms  an  intention  of  staying  at  the  inn,  and  has  no 
intention  of  going  on  to  any  other  place,  he  then  ceases 
to  be  a  traveller ;  but  when  he  has  in  fact  ceased  to  be 
a  traveller  is  a  question  of  fact  depending  on  the  cir- 
cumstances of  each  particular  case  (h).     If  a  person 
comes  to  an  inn  on  a  special  contract  to  board  and 
lodge  there,  the  law  does  not  consider  him  as  a  guest, 
but  as  a  boarder  (i). 

The  leading  case  on  the  liability  of  innkeepers  is  Cafye's  Cau. 
Calye*s  Case  (k),  in  which  it  was  laid  down  that  to 
charge  an  innkeeper  the  following  circumstances  are 
necessary : — 

I.  The  inn  ought  to  be  a  common  inn,  so  that  in 
the  case  of  lodging  at  some  private  person's  house, 
and  a  robbery  occurring  there,  the  landlord  would  not 
necessarily  be  liable. 

(e)  FdL  V.  Knight,  10  L.  J.  (Ex.)  277.  (/)  See  anU,  p.  128. 

{g)  BenneU  v.  MeUw,  5  T.  R.  273 ;  Orchard  v.  Bush  (1898),  2  Q.  B. 
284 ;  67  L.  J.  Q.  B.  650 ;  78  L.  T.  557. 

(A)  Lamond  v.  Richard  (1897),  I  Q.  B.  541 ;  66  L.  J.  Q.  B.  315  ;  76 
L.  T.  141. 

(»)  I  S.  L.  C.  124.  {k)  I  S.  L.  0.  115  ;  8  Coke,  32. 
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2.  The  party  ought  to  be  a  traveller  or  passenger. 

3.  The  goods  must  be  in  the  inn,  and  for  this 
reason  the  innkeeper  is  not  bound  to  answer  for  a 
horse  put  out  to  pasture. 

4.  There  must  be  a  default  on  the  part  of  the  inn- 
keeper or  his  servants ;  and, 

5.  The  loss  must  be  to  movables,  and  therefore,  if 
a  guest  be  beaten  at  an  inn,  the  innkeeper  shall  not 
answer  for  it. 

The  Inn-  The  liability  of  innkeepers  being,  as  above  stated, 

1863!*"  ^  *  so  extensive,  it  was  only  natural  that,  in  course  of 
time,  it  should  be  restricted  in  like  manner  as  has 
been  shown  the  liability  of  carriers  was  restricted ;  and 
by  the  Innkeepers'  Act,  1863  (Oj  i*  is  provided  (m)  that 
no  innkeeper  shall  be  liable  to  make  good  any  loss  or 
injury  to  goods  or  property  brought  to  his  inn  (not 
being  a  horse  or  other  live  animal,  or  any  gear  ap- 
pertaining thereto,  or  any  carriage),  to  a  greater  amount 
than  £iOy  except  (i)  where  the  goods  are  stolen,  lost, 
or  injured  through  the  wilful  act,  neglect,  or  default 
of  the  innkeeper  or  any  person  in  his  employ ;  or  (2) 
where  the  goods  are  deposited  with  him  expressly  for 
safe  custody,  in  which  latter  case  he  may  demand  that 
the  goods  shall  be  placed  in  a  sealed  box  or  other  re- 
ceptacle. If  an  innkeeper  refuses  to  receive  goods  for 
safe  custody,  or  if  by  his  default  the  guest  is  unable 
to  so  deposit  them,  he  is  not  to  have  the  benefit  of 
the  Act  {n) ;  and  he  must  cause  at  least  one  printed 
copy  of  sect,  i  to  be  exhibited  in  a  conspicuous  part 
of  the  hall  or  entrance  to  the  inn,  and  will  only  be 
entitled  to  the  benefit  of  the  Act  whilst  so  ex- 
hibited (p).  The  copy  should  be  an  exact  one,  and 
if  there  is  any  material  omission  the  innkeeper  is  not 
protected  (p). 


(Z)  26  &  27  Vict  c.  41.  (m)  Sect.  i. 

(n)  Sect  2.  (o)  Sect.  3. 

(p)  Spict  V.  Bacon,  2  Q.  B.  D.  463  ;  46  L.  J.  Q.  B.  713  ;  25  W.  R. 
84a 
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We  may  gather  from  Calye's  case  that  an  innkeeper  iDjuries  to 

guesU' 
penonB. 


does  not  warrant  the  safety  of  his  guests,  but  neverthe-  *^** 


less  he  is  liable  if  an  injury  happens  to  them  through 
his  neglect,  as  if  a  guest  falls  and  injures  himself 
through  a  defective  staircase,  carpet,  or  the  like ;  but 
some  evidence  of  negligence  on  the  part  of  the  inn- 
keeper must  here  be  given  (q). 

An  innkeeper  has  no  right   to   detain  his  guest's  innkeeper  may 
person  till  his  bill  is  paid,  but  he  has  a  right  of  lien  protirty'lUut 
on  property  brought  by  the  guest  to  the  inn,  or  sent  to  **"*  ^"  person, 
him  there,  notwithstanding  even  that  the  property  does 
not  belong  to  the  guest,  and  the  innkeeper  is  aware  of 
that  fact,  e.g.  if  a  commercial  traveller  brings  with  him,  Bobin$Y.Orap. 
or  has  sent  to  him,  samples  of  goods,  the  innkeeper  has 
a  right  of  lien  thereon  (r).     And  where  a  husband  and  Oordon  v. 
wife  came  together  to  an  inn  (so  that  of  course  credit 
was  given  to  the  husband),  yet  the  innkeeper  s  lien  was 
held  to  exist  on  property  brought  with  them,  although 
it  was  the  separate  property  of  the  wife  (s).     The  lien 
also  exists  over  property,  though  it  may  not  be  ordi- 
nary traveller's  luggage  (t\  but  there  is  no   lien   in  Broadwoodv. 
respect  of  goods  the  property  of  a  third  person  sent  to      *'*^'*'' 
the  guest  in  the  inn  for  a  temporary  purpose,  e.g.  a 
piano  or  other  article  on  hire  (u).     When  an  innkeeper 
is  entitled  to  a  lien  over  carriages  and  horses,  such  lien 
is  not  limited  to  the  charge  for  the  keep  of  the  horses 
and  the  care  of  the  carriages,  but  extends  to  the  whole 
charges   against  the   guest  (v).     An   innkeeper   who 
accepts  security  does  not  thereby  waive  his  common 
law  lien  on  the  goods  of  his  guest,  unless  the  nature 
of  the  security,  or  the  circumstances  under  which  it  is 

{q)  Walker  v.  Midland  Ry.  Co.,  55  L.  T.  489  ;  51  J.  P.  116. 
(r)  Robins  v.  Gray  (1895),  2  Q.  B.  501 ;  65  L.  J.  Q.  B.  44 ;  73  L.  T. 
252. 
($)  Qwrdwi  V.  SUJber,  25  Q.  B.  D.  491  ;  59  L.  J.  Q.  B.  507 ;  63  L.  T. 

283. 

{t)  Snead  v.  Wathins,  i  C.  B.  (N.  S.)  267  j   ThrdfaU  v.  Barvoich, 
L.  R.  10  Q-  B.  210  ;  44  L.  J.  Q.  B.  87. 

(u)  Broadufood  v.  Oranaruy  10  Ex.  417. 

(v)  MuUinger  v.  FloreneCy  26  W.  R.  385  ;  38  L.  T.  167. 
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Liability  of 
lodging-house 
or  boarding- 
houM  keeper. 


given,  are  inconsistent  with  the  retention  of  the  lien  {x). 
The  Innkeepers'  Act,  1878,  as  already  noticed  {y\  now 
gives  the  innkeeper  a  right  of  actively  enforcing  his 
lien.  As  before  observed  on  the  decision  in  Calye's 
case,  a  lodging-house  or  boarding-honse  keeper  is 
not  liable  as  an  innkeeper ;  he  is  liable  only  in  a  less 
degree,  his  dnty  being  to  use  an  ordinary  amount  of 
care  with  regard  both  to  his  guest  and  his  guest's 
goods  {z)\  and  to  render  such  a  person  liable  for 
the  wrongful  acts  of  a  servant,  he  must  have  been 
guilty  of  such  a  misfeasance  or  gross  misconduct 
as  an  ordinary  person  would  not  have  been  guilty 
of  (a). 


Another 
classiiioation 
of  bailments. 


We  have  now  gone  through  the  diflferent  kinds  of 
bailments  according  to  Lord  Holt's  division  in  Coggs  v. 
Bernard  (b),  on  which  it  is  apparent  that  another 
classification  (which  has  been  stated  in  various  text- 
books) may  be  given.  It  has  the  advantage  of  sim- 
plicity, and  is  as  follows : — 

1.  Bailments  exclusively  for  the  benefit  of  the  bailor. 
(This  will  include  those  styled  depositum  and  man- 
datum,) 

2.  Bailments  exclusively  for  the  benefit  of  the 
bailee.     (This  will  include  that  styled  commx>daium,) 

3.  Bailments  partly  for  the  benefit  of  the  bailor 
and  partly  for  the  benefit  of  the  bailee.  (This  will 
include  those  styled  locatio  m,  vadium  or  pignori 
acceptum,  and  locatio  operis  fa^iendi,) 


General 
position  of 
bailor  and 
bailee. 


There  being  a  property  in  the  case  of  goods  bailed, 
both  in  the  bailor  and  bailee,  generally  speaking  either 


(aj)  Angus  v.  M*LacMan,  23  Ch.  D.  331  ;  52  L.  J.  Ch.  587 ;  31  W. 
R.  614 ;  48  L.  T.  863. 

(y)  Ante,  p.  105. 

(s)  Dansey  v.  RichoflrdwOj  3  £.  &  B.  144  ;  Holder  v.  Sotdby,  8  G.  6. 
(N.  S.)  254. 

(a)  Cleneh  v.  l^Arenherg,  i  O.  &  E.  42. 

(6)  See  cmU,  p.  122. 
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may  maintain  an  action  in  respect  of  the  same  (c). 
As  between  a  bailor  and  bailee  nnder  an  ordinary 
contract  of  bailment,  if  the  bailor  snes  the  bailee  for 
delivery  of  the  goods  or  their  value,  the  bailee  is 
estopped  from  disputing  the  title  of  the  bailor  (d). 

(e)  See  also,  pott,  Part  ii.  ch.  iii. 

(d)  Rogers  ▼.  Lambert  (1891),  I  Q.  R  318;  60  L.  J.  Q.  B,  187 ; 
64  Ifc  T.  406  ;  39  W.  R  114. 
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CHAPITER  V. 

OF   MERCANTILE    CONTRACTS,    AND    HEREIN    OF   BILLS    OF 
EXCHANGE,    PROMISSORY    NOTES,    AND    CHEQUES. 

Matterg  ALTHOUGH    for  convenience    the  title    given  to   this 

thu chapter     chapter  is  "Mercantile  Contracts,"  &c.,  it  must  not  be 
mer^tile''*^^  understood  that  the  matters  treated  of  in  it  are  ex- 
clusively mercantile,  but  only  more  generally  so;  for 
instance,  both  agencies  and   partnerships  may  occur 
in  matters  not  strictly  mercantile. 


Who  are 
agenti. 

Quifacitper 
atiumfacit 
per  St. 


It  must  be  manifest  that  in  many  matters  of  ordi- 
nary business,  persons  may  be  unable  to  do  personally 
all  acts  coming  within  the  scope  of  their  transactions, 
and  for  this  reason  they  employ  other  persons  to  act 
for  them,  and  such  persons  are  called  agents  for  them 
the  principals,  and  acts  done  by  the  agents  are  con- 
sidered to  be  done  by  the  principals  by  force  of  the 
maxim  Qui  facit  per  alium  facit  per  se.  Generally 
speaking,  what  a  person  can  do  himself  he  may  do  by 
an  agent,  and,  ordinarily  speaking,  an  agent  may  be 
authorized  by  mere  word  of  mouth ;  but  to  execute  a 
deed  an  agent  must  be  authorized  by  deed,  and  the 
agent  who  is  allowed  under  the  1st  and  3rd  sections 
of  the  Statute  of  Frauds  (a)  must  be  authorized  by 
writing.  The  relation  of  principal  and  agent  requires 
the  consensus  of  both  parties ;  there  must  be  an  express 
or  implied  assent  to,  or  a  subsequent  ratification  of,  that 
relation  (J).     No  person  can  authorize  another  to  do  for 


(a)  29  Car.  2,  c.  3  ;  anUt  pp.  50,  51.  All  instruments  comprised  in 
these  sections,  have  now,  under  8  &  9  Vict.  c.  106,  s.  3,  to  be  by  deed, 
and  therefore  such  an  agent  must  now  be  appointed  by  deed. 

(6)  Markwick  v.  Hardingham,  15  Ch.  D.  349 ;  29  W.  R.  361 ;  43  L. 
T.  647. 
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him  what  he  cannot  do  himself,  for  naturally  he  can- 
not pass  to  another  a  power  which  he  never  possessed ; 
but  though  this  is  so,  persons  who  cannot  do  acts  for  Penons  not 
themselves  are,  generally  speaking,  competent  to  act  as  ^VmihelenB 
agents,  e,g.  infants,  for  they  are  exercising  not  their  *®*  •"  ag«nt«. 
own  but  another  person's  powers  (c). 

An  agent  cannot  delegate  his  authority  to.  another,  DtUgaixu 
the  maxim  being  Delegatus  non  potest  delegare,  except,  22^e. 
indeed,  in  the  ordinary  way  of  business, — as  when  a 
man  in  business  is  employed  to  do  an  act,  and  his 
clerk  does  it  by  his  directions, — and  except  by  the 
principal's  assent,  express  or  implied,  e,g.  on  occasions  DeButtcher. 
arising  from  the  conduct  of  the  parties,  the  usage  of 
a  trade,  the  nature  of  a  transaction,  or  an  unforeseen 
emergency    (d).     An  agent  employing    a   sub-agent, 
even  though  with  the  knowledge  of  his  principal,  is 
always  liable  to  the  principal  for  money  received  by 
the  sub-agent  (e). 

The  powers  of  an  agent  vary  according  to  the  Three  kind« 
authority  he  is  invested  with,  and  there  are  said  to  ^  **®"°*®"- 
be  three  kinds  of  agencies : — 

1 .  Universal  agency ,  which  is  the  largest  and  widest 
kind,  being  a  general  authority  to  do  any  acts  without 
reference  to  their  character,  and  this  is  not  of  constant 
occurrence. 

2.  General  agency,  which  is  the  next  largest,  signify- 
ing a  power  to  do  all  acts  in  some  particular  trade, 
business,  or  employment,  e.g.  the  authority  that  is 
nsaally  vested  in  a  wife  to  bind  her  husband  for 
necessaries  without  any  particular  sanction  on  each 
occasion  from  him. 

3.  Special  agency,  which  is  the  most  limited  and 
usual  case  of  agency,  being  where  a  person  has  simply 


(e)  See  Story  on  Agency,  p.  6  ;  Co.  Litt.  52  a. 

(d)  De  BuBtehe  v.  Alt,  8  Ch.  B.  286 ;  47  L.  J.  Ch.  381. 

(e)  Ex  parte   James,    re  Mutual  Js  Permaiient    Ben^t  Building 
Society,  48  J.  P.  54 ;    Skinner  v.  Weguelin,  x  G.  &  £.  12. 
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Difference! 
between 
universal 
and  general 
agencies  on 
the  one  hand, 
and  special 
agencies  on 
the  other. 


Omnis 
ratihabitio 
rttrotrahitur 
et  mandato 
priori  aqui- 
paratur. 


an  authority  to  do  some  particular  act  for  the  prin- 
cipal (/). 

There  is  a  very  important  difference  to  be  noticed 
between  universal  and  general  agencies  on  the  one 
hand,  and  special  agencies  on  the  other,  with  regard 
to  the  power  to  bind  the  principal.  In  the  former, 
even  althoagh  the  act  exceeds  the  agent's  authority 
in  the  particular  instance,  and  is  contrary  to  the 
principal's  instructions,  yet  if  it  comes  within  the  scope 
of  his  ordinary  avihority  the  principal  is  liable  (g) : 
thus,  for  instance,  supposing  a  servant  to  have  a 
general  authority  to  order  goods  for  his  master, 
and  the  master  one  day  withdraws  that  authority, 
yet  if  the  servant  orders  goods  as  theretofore,  the 
tradesman  not  knowing  of  such  withdrawal,  the 
master  will  be  liable,  because  the  act  comes  within 
the  scope  of  the  agent's  ordinary  authority.  In  the 
case  of  special  agency  this  will  not  be  so,  for  it  is  the 
duty  of  the  party  contracting  with  such  an  agent  to 
inquire  and  see  as  to  the  extent  of  his  authority,  and 
if  he  exceeds  it  the  principal  cannot  be  liable  (h).  But 
although  an  act  may  be  done  without  any  authority 
from  the  principal,  and  therefore  not  bind  him,  yet  if 
at  the  time  of  doing  the  act  the  agent  professed  that 
he  was  acting  for  a  principal  (i)  who  was  in  existence 
at  the  time  (;'),  it  may  be  subsequently  ratified  by  such 
principal,  and  become  his  act  just  as  much  as  if  he 
had  authorized  it  beforehand  ;  for  the  maxim  is,  Omnis 
ratihabitio  retrotrahitur  et  mandato  priori  ceguipara- 
tur  {k) ;  and  this  is  so  even  although  the  other  party 


(/)  See  Story  on  Agency,  p.  23  et  teq. 

{g)  Smethurst  v.  Taylor^  12  M.  &  W.  545  ;  National  Bolivian  Navi- 
gation Co.  V.  Wilton^  it.  R.  5  App.  Cas.  290 ;  43  L.  T.  70  ;  CkapUo  v. 
Bruntwick  Building  Soeietify  6  Q.  B.  D.  696 ;  50  L.  J.  Q.  B.  372  ; 
29  W.  R.  529  ;  BrooU  v.  Hatadi,  49  L.  T.  568 ;  Stein  v.  Cope,  i  C.  & 
E.  63. 

(/i)  Ea8t  India  Co,  v.  Hendey,  i  Esp.  1 1 1  ;  Graves  v.  Mattert,  I  C. 
&  E.  73. 

(i)  Per  Parker,  J.,  Vere  v.  Ashbt/,  10  B.  &  O.  288. 

ij)  Kelner  v.  Baxter,  L.  R.  2  0.  P.  174 ;  36  L.  J.  C.  P.  94. 

(k)  Maclean  v.  Dunn,  4  Bing.  722. 
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has    before     the    ratification     repudiated    the    con- 
tract (l). 

An  important  point  on  the  law  of  principal  and  A«  to  the  effect 
agent  is   as  to    the   effect    of  a  person   contracting  to  ^i^nt. 
with   an  agent   giving   credit   to   the  agent.     Gene- 
rally speaking,  an  agent  incurs  no  personal  liability, 
and  the  person  contracting  with  him  will  charge  his 
principal ;  but  it  may  be  that  (i)  it  is  not  known  that 
he  is  an  agent,  or,  (2)  though  known  that  he  is  an 
agent,  it  is  not  known  who  his  principal  is,  or,  (3) 
though  both  the  above  facts  are  known,  the  agent  not 
contracting  as  agent,  it  may  be  preferred  to  charge 
him  rather  than  his  principal.     The  law  is,  that  if  the 
fact  of  the  person  being  an  agent  is  not  known,  or 
if  the  agency  is  known  but  the  name  of  the  principal 
is  not,  though  credit  is  first  given  to  the  agent,  the 
principal,  on  being  discovered,  may  be  sued  (w) ;  but 
that  if  the  principal  is  known,  and  yet  credit  has  been 
given  to  the  agent,  who  has  made  himself  personally 
liable,  the   principal   cannot   afterwards   be    charged, 
for  the  person  has  made  his  election  (n).     The  lead-  Paterson  ▼. 
ing  cases,  referred  to  below,  of  Paterson  v.  Oandesequi,  Add^nT/ 
Addison  v.  Gavdesegui,  and  Thomson  v.  Davenport^  are  ^f^^^* 
usually  quoted  together  upon  this  subject.  Davenport. 

Where  a  broker  or  agent  buys  goods  in  that  capacity  Effect  of  pay- 
for  his  principal,  though  he  does  not  at  the  time  dis-  broker  or 
close   his   principal,   yet  the   principal   is,    on    being  *8®'**- 
discovered,  liable  for  the  price,  and  this  although  he 
has  paid  the  broker  or  agent;  unless  indeed  before 
payment  to  the  broker  or  agent  the  vendor  has  by 
his  conduct  led  the  principal  to  believe  that  he  had 
been  already  paid  by  the  broker  (0). 

{I)  BolUm  V.  Lambert,  41  Ch.  D.  295 ;  58  L.  J.  Ch.  425 ;  60  L.  T. 
687  ;  JU  Portugwte  Consolidated  Copper  Minety  45  Ch.  D.  16 ;  63  L. 
T.423;  39W.  R.25. 

(to)  Thomson  v.  Davenport,  2  S.  L.  0.  368 ;  9  B.  &  0.  78. 

(n)  Paterson  v.  Oandesequi,  2  S.  L.  C.  355  ;  15  East,  62 ;  Addison  v. 
Qa^uiesequi,  2  S.  L.  G.  361 ;  4  Taunt.  574. 

(o)  Heald  v.  Kenworthy,  L.  R.  10  Ex.  739 ;  24  L.  J.  Ex.  ^6 ;  Irvine 
V.  Waiton,  5  Q.  B.  D.  414 ;  49  L.  J.  Q.  B.  531 ;  42  L.  T.  810. 
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Caaei  in  which       The  casoB  in  wUch,  contrary  to  the  general  rale, 
TODaliyUable.   ^^^  agent  incurs  personal  liability  may  be  stated  to  be 
as  follows : — 

1.  Where  the  agent  conceals  or  does  not  disclose 
his  principal,  and  does  not  contract  merely  as  agent  (j>). 
Here,  though  the  agent  is  liable,  it  is  in  the  option  of 
the  other  contracting  party,  on  discovering  the  principal, 
to  sue  either  principal  or  agent. 

2.  Where  he  acts  without  authority,  or  after  his 
authority  has  determined.  If,  however,  he  could  not 
have  known  of  the  determination  of  his  authority,  this 
will  not  be  so ;  thus,  an  action  was  brought  for  neces- 
saries supplied  to  a  woman  after  her  husband's  death, 
whilst  on  a  foreign  voyage,  but  before  she  knew  of  his 
decease,  and  it  was  decided  that  she  was  not  liable  (g). 

Coiien  y.  If  an  agent  acts  without  authority,  but  yet  honestly 

^^  '  believing  that  he  had  authority,  he  may  be  sued  ex 

PoihiU  r.  contractu  upon  a  warrant  of  authority  (r) ;  but  if  the 
professed  agent  knew  that  he  had  not  the  authority  he 
assumed  to  possess,  he  may  be  sued  ex  delicto  in  an 
action  for  deceit  (s). 

3.  Where,  though  having  authority,  he  exceeds  that 
authority,  or  fraudulently  misrepresents  its  extent. 

4.  Where  he  specially  pledges  his  own  credit. 

5.  Where,  though  contracting  as  agent,  he   uses 


{p)  Fleet  V.  Murton,  L.  R.  7  Q.  B.  126;  41  L.  J.  Q.  B.  49.  Bot 
where  a  person  contracts  specially  "  as  agent,"  his  principal  being  un- 
disclosed, evidence  is  admissible  to  show  a  custom  that  he  shall  be 
personally  liable  if  he  does  not  disclose  his  principal's  name  within 
a  reasonable  time  {Hvlchinion  v.  Tatkam^  L.  K.  8  C.  P.  482 ;  42  L.  J. 
C.  P.  260). 

(q)  SmatU  v.  Hbery^  10  M.  &  W.  I,  which  case  it  is  submitted  is  still 
good  law  notwithstanding  the  remarks  of  Mr.  Justice  Kekewich  in  the 
reoent  case  of  Hal  bot  V.  Lens  (1901),  I  Gh.  344;  70  L.  J.  Ch.  125;  49 
W.  R.  214.  And  it  has  been  held  that  the  husband's  estate  would  not 
be  liable  in  such  a  case  {Blades  v.  Freej  9  B.  &  G.  167).  However,  with 
regard  to  this  point,  see  the  case  of  Drew  ▼.  Nunn  (4  Q.  B.  D.  661 ; 
48  L.  J.  Q.  B.  591),  where  the  defendant,  having  held  out  his  wife  to 
the  plaintiflf  as  having  authority  to  pledge  his  credit,  afterwards  became 
insane.  The  plaintiflf,  being  unaware  of  the  insanity,  continued  to 
supply  the  wife  with  goods  on  credit,  and  it  was  held  that  the  defendant 
was  liable  to  the  plaintiff  for  the  price  of  the  goods  so  supplied. 

(r)  CoUen  v.  Wright,  8  E.  &  B.  647. 

(«)  PolhiU  V.  Walter,  3  B.  &  Ad.  114. 
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words  to  bind  himself,  e.g,  if  he  covenants  personally 
for  himself  and  his  heirs  {t\ 

It  was  formerly  considered  that  where  a  British  British  agent 
agent  contracted  for  a  foreign  principal,  the  British  for  foreigif 
agent  was  necessarily  the  person  liable,  and  not  the  principal. 
foreign  principal,  because  it  was  said  there  was  no 
responsible  employer ;  bnt  this,  though  still  generally 
the  case,  cannot  be  taken  to  be  now  a  perfectly  correct 
statement  of  the  law  {u).  It  is  really  a  question  of 
fact  in  each  particular  case  as  to  who  is  liable,  and 
the  circumstance  of  the  principal  being  a  foreign  one 
may  sometimes  be  considered  as  of  great  weight  in  the 
determination  of  that  question.  Thus  in  the  case  of 
an  ordinary  sale  and  purchase  of  goods  in  this  country, 
it  is  perhaps  not  an  unreasonable  inference  of  fact  that 
the  parties  residing  here  are  looked  to  as  principals 
where  there  is  no  stipulation  to  the  contrary.  The 
usage  of  trade,  or  the  conduct  of  the  parties,  will  pro- 
bably in  most  cases  furnish  a  guide  to  the  decision  of 
this  question  {x). 

An  agent's  authority  may  be  determined  in  any  of  The  diflferent 
the  following  ways,  i.e. :—  rnTglSt"'^'^ 

I.  By  the  principal's  revocation  of  it,  and  death  will  jutjiority  mav 

•^  .  T    1        1  <•    1  •       be  determined. 

operate  as  a  revocation  (y).  If  by  the  act  of  the  prin- 
cipal the  agency  is  revoked,  in  the  case  of  a  special 
agency  nothing  further  done  by  the  agent  will  bind  the 
principal,  but  in  the  case  of  a  general  or  universal 

(0  See  hereon  Thonuu  v.  Edwards^  2  M.  &  W.  216,  and  cases  there 
cited. 

(tt)  See  Malcolm,  Flinn  <k  Co.  v.  Jfoyle^  63  L.  J.  Q.  B.  i,  where  it 
was  held  that  the  circumstanoes  ezclnded  the  application  of  th?  ordi- 
nary rule. 

(as)  2  S.  L.  0.  407 ;  Oreen  v.  Kopke,  25  L.  J.  (0.  P.)  297  ;  Armstrong 
V.  Stokes,  L.  R.  7  Q.  B.  598;  41  L.  J.  Q.  B.  253 ;  Elbinger  v,  Kaye, 
L.  E.8Q.  B.313;  43  L.  J.  Q.  B.  211  ;  Button  \.  BtUlockylu'R.g  q.  B. 
572.  See  as  to  the  rights  of  an  nqdisclosed  foreign  principal,  Kaltcnhach 
V,  Lewis,  24  Oh.  D,  54 ;  52  L.  J.  Oh.  881 ;  48  L.  T.  844 ;  31  W.  R. 
731 ;  Malcolm  Flin/n  i  Co,  v.  Hoyle,  supra. 

(y)  With  regard,  however,  to  powers  of  attorney,  see  the  Con- 
veyancing Act,  188 1  (44  &  45  Vict.  c.  41,  8.  47),  and  the  Conveyancing 
Act,  1882  (45  &  46  Vict.  c.  39,  88.  8,  9). 
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agency  the  revocation  will  not  bind  third  persons  until 
made  known  to  them  {z)  ;  for,  as  we  have  seen,  in  these 
agencies  the  principal  may  be  boand  if  the  act  comes 
within  the  scope  of  the  agent's  nsual  authority  (a). 
In  ordinary  cases,  special  notice  should  be  given  by 
the  principal  to  all  persons  who  have  been  in  the 
habit  of  dealing  with  the  agent,  and  in  addition  he 
should  give  a  general  notice  in  the  London  Oazette, 

2.  By  the  agent's  renunciation  with  the  principal's 
consent. 

3.  By  the  principal's  bankruptcy. 

4.  By  the  object  of  the  agency  being  accomplished. 

5.  By  the  effluxion  of  time ;  and 

6.  Formerly  by  the  marriage  of  a  femme  sole 
agent  (6),  but  now,  since  the  Married  Women's  Pro- 
perty Act,  1882  (c),  this  is  no  longer  so. 

Anagept's  Unless  a  contrary  intention  appears,  the  authority 

rnciudea^U  given  to  an  agent  must  be  taken  to  include  all  inci- 
inoWental  dental  acts  necessary  for  accomplishing  the  principal 
object;  for  instance,  a  person  sending  another  to  a 
shop  to  buy  goods  without  giving  him  the  money 
to  pay  for  them,  gives  to  him  the  necessary  incidental 
power  of  pledging  his  credit  (d). 

The  principal,  The  proper  person  to  sue  on  a  contract  is,  generally 
should*  ***"  '  speaking,  the  principal,  and  not  the  agent,  unless  indeed 
generally  sue.  ^he  agent  has  some  special  property  or  interest  in  the 
subject-matter  of  the  contract  by  way  of  commission 
or  otherwise,  e,g,  a  carrier  or  an  auctioneer  (e),  and 
Hisliabilitj  generally  an  undisclosed  principal  has  an  equal  right 
^^     ^^'         to  sue  as  if  he  had  been  disclosed  (/).      If  an  agent 

(z)  Monk  V.  Clayton^  Moll.  270,  cited  in  Niehion  v.  Brokan,  10  Mod. 
no. 

(a)  Anif,  p.  146. 

(6)  See  hereon  Story  on  Agency,  481. 

(c)  45  &  46  Vict.  c.  75. 

{d)  Story  on  Agency,  p.  y;.  See  as  to  the  extent  of  the  power  vested 
in  an  auctioneer,  Saundert  v.  Bcnce,  52  L.  T.  644 ;  Rosenbaum  v.  BeUtm 
(1900),  2  Oh.  267  ;  69  L.  J.  Ch.  569 ;  82  L.  T.  658. 

(c)  EoHnson  v.  Butter^  4  E.  &  B.  954. 

(/)  Mildred  v.  Maspons,  8  App.  Gas.  874 ;  53  L.  J.  Q.  B.  33 ;  49 
L.  T.  685;  32  W.  R.  125. 
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is  remunerated,  he  is  bound  to  use  ordinary  diligence ; 
if  unremunerated,  then,  by  analogy  to  the  case  of  a 
voluntary  bailee  {g\  he  is  only  liable  for  gross  negli- 
gence, unless  he  is  possessed  of  any  special  skill  or 
knowledge,  when  an  omission  to  use  it  will  be  im- 
putable to  him  as  gross  negligence  (A) ;  his  duty  is 
always  to  act  fairly  and  honestly,  and  keep  proper 
accounts  and  vouchers,  and  he  may  lose  his  right  to 
any  commission  he  might  otherwise  be  entitled  to  by 
not  doing  so  (i).  If  an  agent  takes  a  bribe,  the 
principal  may  sue  him  to  recover  the  amount  of  it,  Bribing  agent, 
and  he  may  also  sue  the  person  who  bribed  the  agent 
for  any  loss  he  has  suflTered,  e.g.  excess  of  price  which 
he  has  paid  for  goods  (7),  or  he  may  abrogate  the 
contract  {k). 

A   dd  credere  agent  is   one  who   agrees  with  his  Dd  credere 
principal,  in  consideration  of  some  additional  compen-  *^®"*' 
sation,  to  be  responsible  to  the  principal  for  due  pay- 
ment of  the  purchase-money  of  goods  to  be  sold  by 
him,  the  agent.     It  has  been  decided  that  this  engage- 
ment need  not  be  in  writing  (Z),  as  is  necessary,  as  we 
have  seen,  in  the  case  of  guarantees  (m).     The  reason  His  oontraot 
of  this  is  that  the  contract  of  the  del  credere  agent  is  gul^tee. 
not  really  to   guarantee  the   solvency  of   those  who 
purchase  from  him,  but  rather  a  promise  of  indem- 
nity to  his  employer   against   his   own   inadvertence 
or  ill  fortune  in  making  contracts  for  him  with  per- 
sons who  cannot  or  will  not  perform  them  (n),      A  Difference 
contract  of  indemnity  must,  in  fact,  be  distinguished  ^^^i^'"" 
from  a  guarantee.     Thus  in  one  case  the  plaintiffs,  a  ^^^  guarantee. 

{g)  As  to  which  see  anUy  p.  123. 

(A)  See  Coggt  v.  Bernard,  i  S.  L.  O.  167  ;  Lord  Raymond,  909 ; 
Wilton  T.  BreU,  11  M.  &  W.  113 ;  ante,  pp.  123,  124. 

(i)  See  hereon  StaitUon  v.  The  CaiTon  Co,,  24  Beav.  353. 

U)  Mayor  of  Salford  v.  Lever  (1891),  I  Q.  B.  168;  63  L.  T.  658; 
60  L.  J.  Q.  B.  39 ;  39  W.  R  85  ;  Orant  v.  OM  Exploration  Syndicate 
(19CX)),  I  Q.  B.  233  ;  69  L.  J.  Q.  B.  150 ;  82  L.  T.  5. 

{k)  Shipway  v.  Broadwood  (1899),  i  Q.  B.  369 ;  68  L.  J.  Q.  B.  360 ; 
80  L.  T.  II. 

{I)  Coutourier  v.  ffastie,  8  Ex.  40 ;  Wickham  v.  Wickham,  2  K.  &  J.  478. 

(m)  Ante^  pp.  51-53.  (n)  Anson's  Contracts,  346. 
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Sutton  V. 
Grey. 


firm  of  stockbrokers,  had  orally  agreed  with  the  de- 
fendant to  transact  ordinary  business,  and  be  answer- 
able upon  the  Stock  Exchange  for  customers  whom  the 
defendant  should  introduce,  upon  the  terms  that  the 
defendant  should  receive  half  the  commission  earned 
upon,  and  be  liable  to  the  plaintiffs  for  half  the  losses 
arising  from,  such  transactions.  Owing  to  the  default 
of  a  customer  a  loss  was  incurred  by  the  plaintiff, 
the  half  of  which  they  sought  to  recover.  It  was 
held  that  the  promise  to  answer  for  the  losses  was  the 
ulterior  consequence  only  of  the  above  agreement,  the 
main  object  of  which  was  to  regulate  the  terms  of  the 
employment,  and  that  therefore  the  contract  was  one 
of  indemnity,  and  not  a  promise  to  guarantee  the  debt 
of  another  person,  and  that  sect  4  of  the  Statute  of 
Frauds  did  not  apply  {0). 


by  factor 

without 

authority. 


Difference  Factors  and  brokers  are  peculiarly  mercantile  agents, 

factors'and       being  employed  constantly  to  effect  sales ;  the  differ- 

brokers.  ^^^0  between  them  being  that  the  broker  has  not  the 

possession  of  the  goods  he  is  selling  for  his  principal, 

whilst  the  factor  has  {p).     At  common  law,  if  goods 

Sale  or  pledge  were  placed  in  a  factor's  hands  for  sale,  he,  having 

only  a  power  to  sell  and  not  to  pledge,  could  not  give 

any  title  by  way  of  pledge,  that  not  being  within  the 

usual  scope  of  his  authority ;  and  this  being  considered 

by  the  mercantile  community  as  an  undue  restriction 

on  the  operations  of  commerce,  certain  Acts  (9)  were 

passed  to  effect  an  alteration  of  the  law ;  but  these  Acts 

have  lately  been  repealed  by  the  Factors'  Act,  1 889  (r), 

which  now  deals  with  the  entire  subject.     By  this  sta- 

^  tute  it  is  provided  (5)  that  where  a  mercantile  agent  {t) 

(0)  Sutton  V.  Qrey  (1894),  i  Q.  B.  285  ;  63  L.  J.  Q.  B.  633  ;  69  L.  T. 
673.  See  also  QuUd  v.  Conrad  (1894),  2  Q.  B.  885  ;  63  L.  J.  Q.  B. 
721  ;  71  L.  T.  140. 

ip)  Baring  v.  Corrie,  2  B.  &  A.  137  ;  Campbell  on  the  Law  of  Sale 
of  Goods,  408,  424. 

{q)  6  &  7  Geo.  4,  c.  94 ;  5  &  6  Vict.  c.  39  ;  40  &  41  Vict  c.  39. 

{r)  52  &  53  Vict,  c.  45. 

(a)  Sect.  2. 

{t)  See  J/astings  v.  Pearson  (1893),  i  Q.  B.  62 ;  62  L.  J.  Q.  B.  75 ; 
67  L.  T.  553. 


Factors'  Act, 
1880. 


Digitized  by 


Google 


HEREIN  OF  BILLS  OF  EXCHANGE,  ETC.  I  5  3 

is  with  the  owner's  consent  in  possession  of  goods  or 
documents  of  title  (u)  thereto,  any  sale,  pledge,  or  other 
disposition  made  by  him  when  acting  in  the  ordinary 
course  of  a  mercantile  agent's  business,  shall  be  as 
valid  as  if  made  with  the  owner's  authority,  and  this 
notwithstanding  the  owner's  consent  may  since  have 
been  determined,  provided  that  the  person  taking  does 
80  in  good  faith  and  without  notice  of  the  agent's  want 
of  authority,  or  of  the  determination  of  such  consent. 
Where,  however,  the  mercantile  agent  pledges  goods  Pledge  for 
as  security  for  an  antecedent  debt,  then  the  pledgee  debt.  ^^ 
is  to  acquire  no  further  right  to  the  goods  than  the 
pledgor  had  at  the  time  of  the  pledge  (x) ;  and  if  the 
pledge  is  made  in  consideration  of  the  delivery  or 
transfer  of  other  goods,  or  of  a  negotiable  security,  the 
pledgee  is  to  acquire  no  right  to  the  goods  pledged 
beyond  the  value  of  what  has  been  so  given  (y). 

It  was  formerly  held  that  where  a  seller  had  been  Position  of 
left  by  his  buyer  in  possession  of  goods  or  the  docu-  buyeHn 
ments  of  title  thereto,  he  could  not  confer  a  eood  title  po^wwion  of 

°  goods  or 

upon  a  bond  fde  purchaser  or  pledgee  (2;),  but  under  documents 
the  provisions  of  the  Factors'  Act,  1889  (a),  and  the  ° 
Sale  of  Goods  Act,  1893  (J),  he  can  now  do  so  to  any 
person  taking  in  good  faith  and  without  notice.  And 
with  regard  to  the  possession  of  a  buyer,  it  is  also 
provided  (c),  that  where  any  goods  have  been  sold  or 
contracted  to  be  sold,  and  the  buyer  or  any  person 
on  his  behalf  obtains  with  the  seller's  consent  the 
possession  of  the  goods  or  the  documents  of  title  thereto 
from  the  seller  or  his  agent,  any  sale,  pledge,  or  dis- 
position of  such  goods,  or  documents,  by  such  buyer 

(tt)  As  to  the  meaning  of  this  expression  see  aiUe,  p.  108,  note  (t). 

(x)  52&53Vict.  c.  45,  8.  4. 

(y)  Sect.  5. 

(z)  Jchn9(m  v.  Credit  Lyonnais  Co.,  3  0.  P.  D.  32  ;  47  L.  J.  C.  P. 
241. 

(a)  52  A  53  Vict  c.  45,  8.  8. 

[h)  56  ft  57  Vict.  c.  71,8.  25  ( I).  TbiB  provision  is  practically  the 
same  aa  that  in  the  Factors'  Act,  1889,  which  is,  however,  not  repealed. 

(«)  52  A  53  Vict.  c.  45,  8.  9 ;  56  &  57  Vict  c.  71,  s.  25  (2). 
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or  his  agent,  to  a  person  taking  in  good  faith  and 
without  notice  of  any  lien  or  other  right  of  the  seller, 
shall  be  valid  and  effectual  (d).  The  effect  of  this 
Hire-purohase  enactment  on  hire-purchase  agreements  is  important 
agreemenu.  ^  person  agrees  to  acquire  furniture  under  this  system, 
and  is  by  the  agreement  to  pay  so  much  a  month  for 
a  certain  period,  and  the  property  is  to  vest  in  him 
only  when  he  has  paid  so  many  monthly  instalments 
as  make  up  the  full  price.  If  he,  being  in  possession 
of  the  furniture  under  the  agreement,  before  he  has 
made  all  the  payments  sells  or  pledges  to  a  purchaser 
or  pledgee,  who  takes  bond  fide  without  notice  of 
the  circumstances,  is  the  title  of  such  purchaser  or 
pledgee  good  ?  The  answer  to  this  question  depends 
upon  the  way  in  which  the  hire-purchase  agreement  is 
worded.  If  it  is  an  absolute  contract,  under  which  the 
hirer  is  bound  to  carry  out  the  transaction,  then  the 
question  must  be  answered  in  the  affirmative  (e),  and 
this  notwithstanding  the  contract  contains  provisions 
under  which  the  owner  may  put  an  end  to  the  arrange- 
ment for  sale  on  various  contingencies  (/) ;  but  if  the 
hiring  agreement  contains  a  provision  that  the  hirer 
may  at  any  time  determine  the  transaction  by  redeliver- 
ing the  furniture,  then  the  question  must  be  answered 
in  the  negative  (g).  Hire-purchase  agreements,  there- 
fore, should  be  drawn  in  this  way,  so  that  the  provisions 
of  the  Factors'  Act,  1889,  and  the  Sale  of  Goods  Act, 
1893,  shall  not  operate  to  protect  a  purchaser  from 
the  hirer. 


Leey. 
Butler. 


Helhy  V. 
Matthews. 


Right  of  set-oflf       If  goods  are  bought  of  a  factor,  the  buyer  not  knowing 

boifght*ofa      ^^^^  ^®  ^^  ^^^y  ^  factor,  but  believing  that  he  is  selling 

factor  and  

principal  sues. 

{d)  See  HugiU  v.  Mother ,  22  Q.  B.  D.  364  ;  58  L.  J.  Q.  B.  171 ;  60  L. 
T.  774  ;  Cahn  v.  PocJcett' 8  Bristol  Channel  Steam  Packet  Co,  (1899),  I  Q. 
B.  643  ;  68  L.  J.  Q.  B.  515 ;  80  L.  T.  269. 

(c)  Lee  V.  BuOer  (1893),  2  Q.  B.  318 ;  62  L.  J.  Q.  B.  591 ;  69  L. 
T.  370. 

(/)  Thompson  v.  Vecde,  74  L.  T.  130 ;  HvU  Jtope  Co,  v.  Adams,  65 
L.  J.  Q.  B.  114 ;  73  L.  T.  446 ;  44  W.  R.  io8. 

ig)  Hdby  v.  MaUhews  (1895),  A.  C.  471  ;  64  L.  J.  Q.  B.  465  ;  72 
L.  T.  841. 
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his  own  goods,  and  the  principal  then  declares  himself  Oeorge  v. 
and  sues,  the  buyer  may  set  off  against  him  any  claim    ^^^ 
lie  might  have  set  off  against  the  factor  had  the  action 
been  brought  by  him ;  but  if  the  buyer  knew  that  the 
person  selling  was  a  factor,  then  he  cannot  (A).    If,  how-  Wamer  ▼. 
ever,  the  buyer,  though  possessed  of  this  knowledge,  yet        ^^' 
honestly  believed  that  the  factor  was  entitled  to  sell, 
and  was  in  fact  selling  to  repay  himself  advances  made 
for  his  principal,  then  he  may  set  off  (i).     If  the  buyer 
had  clearly  the  means  of  knowing  that  the  person  with 
whom  he  contracted  was  only  a  factor,  and  ought  to 
have  availed  himself  of  his  means  of  knowledge,  he  is 
considered  in  the  same  position  as  if  he  had  actually 
known  (k). 

The  subject  of  partnership  has  been  specially  dealt  Partnenhip. 
with   by  the   legislature,  a  codifying  statute   having 
been  passed  known  as  the  Partnership  Act,  1890  (Z), 
which  contains  the  general  law  on  the  subject.    Partner-  What  is  a 
ship   is  the   relation  which  subsists  between  persons  ^*  '^*"  ***' 
carrying  on  a  business  in   common  with  a  view   of 
profit,  but  does  not  include  a  company  or  association 
registered  under  the  Companies  Act,  1862,  or  other 
statute,  or  under  letters  patent  or  royal  charter,  nor  a 
company  engaged  in  working  mines  within  and  subject 
to  the  jurisdiction  of  the  Stannaries  {in), 

A  partnership  may  be  either  actual  or  nominal,  the  Actual  and 
former  depending  on  the  agreement  and  intention  of  pa™^ra. 
the  parties,  and  the  latter  occurring  where  a  person 
allows  his  name  to  be  held  out  to   the  world  as  a 
partner  without  having  any  real  interest  in  the  con- 
cern (n).     Whoever  by  words,  either  spoken  or  written,  Holding  out. 


{h)  Qwrge  ▼.  Glagtit,  2  S.  L.  0.  135 ;  7  T.  R.  359 ;  Cook  v.  Eshdby, 
12  App.  Cas.  271  ;  56  L.  J.  Q.  B.  505  ;  56  L.  T.  673. 

(i)  Warner  y,  M'Kay,  i  M.  &  W.  595. 

(k)  Baring  v.  Corrie,  2  B.  &  A.  137  ;  Borries  v.  Imperial  Ottoman 
Bank,  L.  R.  9  O.  P.  38 ;  43  L.  J.  C.  P.  3 ;  see  also  2  S.  L.  O.  138,  139. 

(0   53  &  54  Vict.  c.  39. 

(m)  Sect.  I. 

(n)  Wa/ugh  v.  Oarver,  2  Hen.  Blackatone,  235. 
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or  by  conduct,  represents  himself,  or  knowingly  snfiers 
himself  to  be  represented  as  a  partner,  is,  on  principles 
of  estoppel,  liable  as  a  partner  to  any  one  who,  on  the 
faith  of  such  representation,  gives  credit  to  the  firm, 
whether  the  representation  was  or  was  not  communi- 
cated to  the  person  giving  credit  with  the  knowledge 
of  the  apparent  partner.  But  where  after  a  partner's 
death  the  business  is  continued  in  the  old  firm's  name, 
the  continued  use  of  that  name,  or  of  the  dead  partner's 
name,  does  not  of  itself  make  his  estate  liable  for  debts 
contracted  after  his  death  (o). 


What  wiU 
constitute 
persons 
partners. 


Provisions  of 
Partnership 
Act,  1890, 
hereon. 


With  regard  to  what  will  be  sufficient  to  constitute 
persons  partners,  the  general  rule  is  that  it  is  in  every 
case  a  question  of  intention  (p),  and  though  when 
persons  are  found  sharing  both  the  profits  and  losses 
of  a  concern,  it  is  generally  true  that  they  are  partners, 
it  is  not  necessarily  so,  for  it  is  quite  possible  that 
the  real  intention  may  not  have  been  that  the  parties 
should  be  partners  (q).  The  Partnership  Act,  1 890, 
now  lays  down  certain  rules  on  the  subject  to  which 
special  attention  must  be  paid,  but  it  must  still  be 
borne  in  mind  that  they  only  state  the  weight 
which  is  to  be  attached  to  the  facts  mentioned  when 
such  facts  stand  alone.  The  Act  (r)  lays  down  the 
following  rules : — 

1.  Joint  tenancy,  tenancy  in  common,  joint  pro- 
perty, common  property,  or  part  ownership,  does  not 
of  itself  create  a  partnership,  even  though  the  owners 
share  profits  by  using  the  property. 

2.  Sharing  gross  returns  does  not  of  itself  create  a 
partnership,  whether  the  persons  so  sharing  have  or 
have  not  a  common  interest  in  the  property  from 
which  the  returns  are  derived. 


{0)  53  &  54  Vict  c.  39, 8.  14. 

(p)  Cox  V.  Hwhnan,  8  H.  of  L.  Caa.  268  ;  Walker  v.  ffirtch,  27  Ch. 
D.  460 ;  54  L.  J.  Ch.  315  ;  51  L.  T.  581  ;  33  W.  R.  992  ;  AdatM  v. 
NeMgging,  13  App.  Cas.  308  ;  57  L.  J.  Oh.  1066  ;  59  L.  T.  267. 

(q)  Walker  v.  Hirseh,  supra. 

('•)  S3  &  54  Vict,  a  39,  s.  2. 
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3.  Keceipt  of  a  share  of  profits  is  primd  facie  evi- 
dence of  partnership,  bat  the  receipt  of  such  a  diare 
does  not  of  itself  constitute  a  partnership,  and  in  par- 
ticular this  is  so  in  the  following  fire  cases : — 

(a)   "Where  a  debt  or  other  liquidated  sum  is  re- 
ceived, by  instalments  or  otherwise,  out  of  the 
accruing  profits  of  a  business. 
(6)   Where  a  servant  or  agent  is  remunerated  by 

a  share  of  the  profits  of  the  business. 
(c)    Wheffe  a  widow  or  child  of  a  deceased  partner 
receives  by  way  of  an  annuity  a  portion  of 
the  profits  made  in  the  business  in  which  the 
deceased  person  was  a  partner. 

(d)  Where    money  is   lent,    under   a  contract   in 

vytniing  duly  signed,  to  receive  a  rate  of  in- 
terest varying  with  the  profits. 

(e)  Where  a  person  receives,  by  way  of  annuity  or 

otherwise,  a  portion  of  the  profits  of  a  busi- 
ness in  consideration  of  the  sale  by  him  of 
the  goodwill  (s). 

With  regard,  however,  to  paragraphs  (d)  and  (e),  Postponement 
it   is  provided  that  in  the  event  of   any  such  bor-  b^kJa^tcy'in^ 
rower  of  money,  or  purchaser  of  a  goodwill,  becom-  certain  owes, 
ing  bankrupt,  or  entering  into  an  arrangement  to  pay 
less  than  20s.  in  the  pound,  or  dying  insolvent,  the 
lender  of  any  such  loan,  or  the  vendor  of  any  such 
goodwill,  shall  not  be  entitled  to  recover  anything  in 
respect  of  his  loan,  or  the  share  of  profits  contracted 
for,  until  the  claims  of  the  other  creditors  for  valu- 
able consideration  in  money  or  money's  worth  have 
been  satisfied  (t).      It  has  recently  been   held   that  -Be  ^ort, 
this  provision  applies  to  the  case  of  a  contract  for 
the  lending  of  money  at  interest  varying  with   the 
profits,  notwithstanding  that  the  contract   is  not  in 


(')  53  ^  54  Vict.  c.  39,  8.  2.  This  section  is  in  place  of  Bovill's  Act 
(28  k,  29  Vict  c.  86),  which  is  repealed  (s.  48).  It  is  practically  iden- 
tical, except  that  the  case  (a)  given  above  is  new 

(0  53  &  54  Vict  c  39,  8.  4. 
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writing  (u),  and  that  therefore  no  protection  is  gained 
JU  Gieve,  under  the  Act.  It  has  also  recently  been  held  that 
where  a  goodwill  is  sold  in  consideration  of  an 
annuity  which  is  not  expressly  stated  to  be  payable 
out  of  the  profits  of  the  business^  the  provisions  of  the 
Act  do  not  apply  (v). 

Quasi-partner-       Where  there  is  no  actual  partnership  between  the 
■  *^'  parties,  but  only  a  liability  as  partners,  which  may 

occur,  as  we  have  seen,  by  holding  one's  self  out  as  a 
partner,  this  is  styled  a  qnasi-partnership. 


Dormant 
partner. 


A  person,  although  an  actual  partner,  may  not  be 
an  ordinary  partner  taking  his  active  share  in  the 
business,  but  may  be  a  dormant  partner,  who  may  be 
defined  as  one  who,  though  an  actual  partner,  does  not 
take  any  active  part  in  the  firm's  business,  and  may 
perhaps  not  appear  to  the  world  as  a  partner  in  the 
concern.  A  dormant  partner,  when  discovered,  is  liable 
in  the  same  way  as  any  other  actual  partner. 


Liability  of 
partner!  ex 
contiyictu. 


Bill  given 
by  a  partner 
in  the  firm's 


Each  partner  is  an  agent  of  the  firm,  and  the  other 
partners,  for  the  purposes  of  the  partnership  business, 
and  on  general  principles  of  agency  his  acts  done  for 
carrying  on  such  business  in  the  usual  way  bind  the 
firm  and  his  partners,  unless  he  had  in  fact  no  authority 
in  the  particular  matter,  and  the  party  with  whom  he 
was  dealing  either  knew  that  he  had  no  authority, 
or  did  not  know  or  believe  him  to  be  a  partner  {x). 
Thus  a  bill  of  exchange  given  in  the  firm's  name  by 
one  partner  in  a  trading  concern,  for  a  transaction 
of  the  firm,  will  ordinarily  bind  the  firm  (y);  but  it 
would  not  be  so  if  the  concern  were  a  non-mercan- 
tile one,  e,g.  a  firm  of  solicitors,  unless  there  was  direct 


(m)  He  Fort,  ex  parte  Schofidd  (1897),  2  Q.  B.  495 ;  66  L.  J.  Q.  B. 
824  ;  77  L.  T.  274. 

(r)  Re  Oieve,  ex  parte  Shaw,  80  L.  T.  737  ;  47  W.  R.  616. 

(«)  53  &  54  Vict.  c.  39,  8.  5. 

(y)  Kirk  v.  Blurtan,  9  M.  &  W.  284. 
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anthority,  the  reason  being  that  the  giving  of  bilk 
is  not  within  the  scope  of  sach  a  business  (z).     But  Cheque. 
a  cheque  given  by  one  partner  in  the  name  of  the 
firm,  in  the  ordinary  manner  and  not  post-dated,  will 
in  all  cases  bind  the  firm  (a).     One  partner  cannot  other  oaiei. 
bind  his  firm  by  a  submission  to  arbitration  (b),  nor 
by  borrowing   money  (c),   nor   by  giving   a   guaran- 
tee (d),  nor  by  executing  a  deed  unless  authorized  by 
deed  (except  as  to  releases) ;  but  it  has  been  decided 
that  if  a  partner  executes  a  deed  in  the  presence  of 
and  by  the  express  consent  of  his  co-partners  in  a 
matter  in  which  they  are  commonly  interested,  it  binds 
all  (e).     If  a  partner  pledges  the  credit  of  the  firm  for 
a  purpose  apparently  not  connected  with  the  firm's 
ordinary  course  of   business,  the  firm  is  not  bound, 
unless  he  iS)  in  fact,  especially  authorized  by  the  other 
partners   (/).     If  there    is  any  agreement   between  Eflfeot  of 
partners  restricting  their  ordinary  power  of  binding  ^^[tn^ing 
the   others,  this   agreement  is   valueless  as   regards  J^^"^^ 
persons  not  having  notice  of  it;  but  no  act  done  in 
contravention  of  the   agreement  is  binding   on   the 
firm  with  regard  to  persons  having  notice  thereof  (g). 

Where  debts  or  liabilities   are  incurred  by  or  on  Partnership 
behalf  of  a  partnership  firm,  every  partner  is  jointly  jSnt.  ^  " 
liable  with  the  other  partners  (A),  and  after  his  death 
his  estate  is  also  severally  liable  in  a  due  course  of 
administration,  but  subject  to  the  prior  payment  of  his 
separate  debts  (i).     Where  a  judgment  is   obtained 

(z)  Harman  v.  Johnton,  2  £1.  &,  Bl.  61.  As  to  the  power  of  a 
member  of  a  firm  of  solicitors  to  bind  his  partners,  see  Rhodes  v.  Moulca 
(1895),  I  Ch.  236 ;  64  L.  J.  Ch.  122  ;  71  L.  T.  599. 

(a)  Forster  v.  Maekreth,  Lu  R.  2  Ex.  163. 

\b)  Stead  v.  Salty  3  Bing.  loi. 

(fl)  Pither  v.  Taylor,  2  Hare,  218. 

Id)  Hadeham  v.  ToutJ^,  L.  R.  5  Q.  B.  833. 

(e)  Bail  V.  Duntterville.  4  T.  R.  313. 

(/)  S3  A  54  Vict.  c.  39,  8.  7. 

Q)  Sect.  8. 

(A)  Sect.  9.  This  enactment  is  in  accordance  with  the  previous  de- 
cision of  the  House  of  Lords  in  Kendall  v.  Hamilton,  4  App.  Gas.  504 ; 
48  L.  J.  G.  P.  705  ;  41  L.  T.  418. 

(0  Sect.  9. 
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Liability  of 
partners  ex 
delicto. 


Introduction 
of  a  new 
partner,  and 
retirement  of 
old  partner. 


against  two  or  more  partners  or  other  joint  contractors 
in  the  individnal  names,  such  judgment  is  a  bar  to 
any  subsequent  action  against  another  partner  or  joint 
contractor  (/) ;  and  when  joint  contractors  are  sued  to- 
gether, and  the  plaintiff  obtains  judgment  by  consent 
against  one  of  them,  such  judgment  forms  a  bar  to 
further  proceedings  against  the  others  {k). 

Where  a  loss  or  injury  is  caused  to  a  person  by  the 
wrongful  act  or  omission  of  a  member  of  a  partnership 
firm  acting  in  the  course  of  the  firm's  business,  or 
with  the  authority  of  his  co-partners,  the  firm  and 
every  partner  are  liable  both  jointly  and  severally  (Q. 
And  if  one  partner,  acting  within  the  scope  of  his 
apparent  authority,  receives  money  or  property  of  a 
third  person  and  misapplies  it,  or  if  a  firm  in  the 
coarse  of  its  business  receives  money  or  property  of 
a  third  person  which  is  misapplied  by  one  or  more 
of  the  partners  while  in  the  custody  of  the  firm,  the 
firm  and  every  partner  are  liable  botfe  jointly  and 
severally  (m). 

No  new  member  can,  in  the  absence  of  stipulation 
in  the  partnership  articles  {n\  be  introduced  into  a 
partnership  firm  without  the  consent  of  all  the  members, 
and  an  incoming  partner  is  not  liable  for  anything  done 
before  he  became  a  partner  (p).  Where  no  fixed  term 
has  been  agreed  upon,  any  partnership  may  be  deter- 
mined by  notice  (j?),  but  a  person  dealing  with  a  firm 
after  a  change  in  its  constitution  is  entitled  to  treat 
all  apparent  members  of  the  old  firm  as  still  being 


0')  Kendall  v.  Mamilton,  4  App.  Gas.  504 ;  48  L.  J.  G.  P.  705 ;  41 
L.  T.  418 ;  ffoare  v.  NibleUt  64  L.  T.  659.  As  to  the  suing  of  partners 
in  the  name  of  their  partnership  firm,  and  the  service  of  the  writ,  and 
execution  on  a  judgment  so  obtained  against  a  partnership  firm,  and  gene- 
rally, see  Order  xlviiia,  and  Indermaur's  Manual  of  Practice,  57,  66,  205. 

(jc)  McLeod  v.  Pov>er  (1898),  2  Ch.  295  ;  67  L.  J.  Oh.  551 ;  79  L.  T.  67. 

(0  53  &  54  Vict.  c.  39,  88.  10,  12. 

{m)  Sect  II ;  Bhodet  v.  MouUt  (1895),  ^  Ch.  236  ;  64  L.  J.  Oh.  122  ; 
71  L.  T.  599. 

(n)  Ouffe  V.  Murtaghy  7  L.  R.  Ir.  411. 

(0)  53  &  54  Vict,  a  39,  s.  17.  {p)  Sect.  26. 
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members   until    he    has    notice  of  the  change.     An 

advertisement  in  the  London  Gazette  is  notice  to  persons 

^who  had  no  dealings  with  the  firm  before  the  change 

occurred  (^),  bat  a  particalar  notice  must  be  given  to 

persons  who  had  been  in  the  habit  of  dealing  with  the 

firm.    And  although  when  a  partner  retires,  his  liability, 

of  coarse,  continues  in  respect  of  debts  incurred  whilst 

"h©  was  a  member  of  the  firm,  yet  if  any  creditors 

expressly  or  impliedly  accept  the  credit  of  the  new 

instead  of  the  old  firm — that  is  to  say,  if  there   is 

a    novation — this    exonerates   him   from  liability   (r).  Novation. 

As  to  a  dormant  partner,  it  will  always  be  sufficient 

for  him  to  give  notice '  only  to  the  persons  who  knew 

of  his  connection  with  the  firm  («). 

A    partnership   may  be   dissolved    in    any  of  the  Diwolation  of 
following  ways : —  ^    °*"  ^^' 

1 .  By  effluxion  of  time. 

2.  By  mutual  consent. 

3.  By  notice,  if  the  partnership  is  for  an  undefined 
time. 

4.  By  death  of  a  partner. 

5.  By  bankruptcy  of  a  partner. 

6.  By  the  happening  of  any  event  which  makes 
the  carrying  on  of  the  business  by  the  partners  un- 
lawful. 

7.  By  judgment  of  the  Chancery  Division  of  the 
High  Court  of  Justice,  which  may  be  obtained  on 
various  grounds,  e,g,  lunacy  of  a  partner,  permanent 
incapability  of  a  partner  to  perform  his  duties,  con- 
duct of  a  partner  calculated  to  prejudice  the  carrying 
on  of  the  business,  a  partner  wilfully  committing  a 
breach  of  the  partnership  articles,  the  business  being 
only  capable  of  being  carried  on  at  a  loss,  and  that 
it  is  just  and  equitable  to  dissolve  {t), 

8.  It  is  also  provided  that  a  partnership  may,  at 

(?)  53  &  54  Vict.  c.  39,  8.  36.  (r)  Sect.  17. 

(«)  Evan9  y.  Drammond^  4  Esp.  89. 
(0  53  *  54  Vict  c.  39,  88.  32-35. 

L 
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PartDen' 
powen  after 
dissolation. 


the  option  of  the  other  partners,  be  dissolved  if  any 
partner's  share  of  the  partnership  property  is  charged 
for  his  separate  debt  ander  an  order  of  the  conrt 
obtained  by  a  judgment  creditor  against  the  individual 
partner  (u). 

After  dissolution  the  authority  of  each  partner  to 
bind  the  firm,  and  the  other  rights  and  obligations 
of  the  partners,  continue  so  far  as  may  be  necessary 
to  wind  up  the  partnership  affairs,  and  to  complete 
transactions  begun  but  not  finished  at  the  date  of  the 
dissolution,  but  not  otherwise.  A  firm  is  in  no  case 
bound  by  the  act  of  a  partner  who  has  become  bank- 
rupt, but  this  does  not  affect  the  liability  of  any 
person  who  has  after  the  bankruptcy  represented  him- 
self, or  knowingly  suffered  himself  to  be  represented, 
as  a  partner  of  a  bankrupt  (v). 


As  to  infants  All  partners  must  be  competent  to  contract,  so  that 
^ing  pinners.  *^  infant  cannot  properly  be  a  partner.  Still,  if  an 
infant  does  professedly  become  a  partner,  he  may  be 
entitled  to  benefits,  though  not  liable  for  debts,  arising 
during  the  partnership  and  whilst  he  was  an  infant; 
but  in  taking  accounts  the  Court  will  not  allow  him 
to  be  credited  with  profits  and  not  debited  with 
losses.  And  if  an  infant  who  is  professedly  a  partner 
does  not  on  attainment  of  his  majority  expressly 
rescind  and  disclaim  the  partnership,  he  will  be  liable 
for  losses  accruing  after  he  comes  of  age.  An  alien 
may  now  be  a  partner,  unless  the  partnership  embraces 
the  holding  of  a  British  ship  or  any  share  therein  (x), 
and  so  also  a  married  woman  may  now,  since  the 
Married  Women's  Property  Act,  1882  (y),  be  a  part- 
ner. An  executor  of  a  deceased  partner  may  be  let 
in  as  a  partner  under  a  provision  to  that  effect  in 
the  partnership  articles ;  but  even  if  there  is  such  a 


(tt)  53  &  54  Vict  c  39,  BB,  23,  33. 
Practice,  201. 
(v)  53  *  54  Vict  c.  39,  8.  38. 
(«)  33  Vict  c  14,  8.  14. 


See  Indermaur'a  Manual  of 


(y)  45  &  46  Vict  c.  75. 
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provision,  he  cannot  be  compelled  to  become  a  part- 
ner (2),  for  if  let  in  be  becomes  personally  liable  as 
any  other  partner,  though  he  is  simply  acting  in  trast, 
and  not  himself  taking  any  benefit  (a). 

At  common  law,  as  a  general  rale,  one  partner  BemediM 
could  not  sue  another.  This  rule  was,  however,  sub-  pJtSiers. 
ject  to  these  exceptions,  viz. :  ( i )  Where  an  account 
had  been  gone  through  between  the  parties,  and  a 
balance  struck  and  agreed  on  ;  (2)  where  money  had 
been  received  by  one  partner  for  the  private  use  of 
the  other,  and  wrongfully  carried  to  the  partnership 
account;  and  (3)  where  one  partner  had  improperly 
used  the  partnership  name  in  giving  a  bill  of  exchange 
or  a  promissory  note  for  his  own  private  debt,  and  it  had 
been  paid  by  the  other.  The  proper  remedy  between 
partners  was  formerly  in  the  Court  of  Chancery  for 
a  dissolution  and  account,  and  now,  where  formerly 
a  bill  in  Chancery  would  have  been  necessary,  the 
plaintiff,  by  his  writ  in  the  High  Court  of  Justice, 
must  claim  an  account,  and  the  proper  Division  for 
such  accounts  is  the  Chancery  Division,  such  matters 
being  specially  assigned  to  that  Division  (b),  so  that 
for  all  practical  purposes  this  stands  on  the  same 
footing  as  before. 

Bills  of  exchange,  promissory  notes,  and  cheques  Cho$e$%n 
being  all  chases  in  action,  it  will  be  well  to  first  devote  ^"^^^^ 
a  few  lines  to  the  explanation  of  that  term.  A  chose 
in  action  may  be  defined  'as  signifying  some  outstand- 
ing thing,  and  the  right  of  action  in  respect  of  that 
thing  (c),  e,g.  where  a  debt  is  owing  to  a  person ;  and 
originally  chases  in  action  could  not  be   assigned  or 

(z)  Ltmeatter  v.  AUiup,  57  L.  T.  53. 

(a)  Wigktman  y.  Totimro€f  i  M.  &  S.  412.  He  is,  however,  entitled 
to  indemnity  oat  of  his  testator's  estate,  if  it  is  sufficient,  provided 
he  has  acted  properly. 

(b)  Judicature  Act,  1873,  s.  34.  See  generally  hereon  Indermaur's 
Manual  of  Equity,  142-156. 

(c)  Brown's  Law  Diet.  90,  title  "  Chose." 
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Chotesin 
eietian  were 
not  aMignable 
at  law. 


Exceptions 
to  that  rule. 


Provision  of 
Judicature 
Act,  1873, 
on  the  sub- 
ject. 


transferred,  the  policy  of  oar  laws  being  to  prevent 
the  springing  up  of  litigation  (d),  and  the  only  way  of 
effecting  such  an  object  was  by  giving  to  an  assignee 
a  power  of  attorney  to  sue  in  the  assignor's  name. 
But  such  assignments  were  allowed  in  equity,  and  to 
the  original  common  law  rule  there  have  grown  up 
exceptions,  of  which  the  chief  are  as  follows : — 

1.  Contracts  made  with  the  sovereign  (e). 

2.  Bills  of  exchange,  promissory  notes,  and  cheques 
by  force  of  the  custom  of  merchants  and  statute  (/), 
and  now  by  force  of  the  Bills  of  Exchange  Act, 
1882  (g), 

3.  Bills  of  lading  by  force  of  18  &  19  Vict.  c.  1 1  i. 

4.  Bail  bonds  (A). 

5.  Life  policies  by  force  of  30  &  31  Vict.  c.  144, 
provided  notice  in  writing  is  given  to  the  insurance 
office. 

6.  Marine  policies  by  force  of  31  &  32  Vict,  c  86. 

7.  By  the  Judicature  Act,  1873  (i),  it  is  now  pro- 
vided that  "  any  absolute  assignment  by  writing  under 
the  hand  of  the  assignor  (not  purporting  to  be  by  way 
of  charge  only),  of  any  debt  or  other  legal  cJiose  in 
action  (j),  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  receive 
or  claim  such  debt  or  chose  in  action,  shall  be,  and  be 
deemed  to  have  been,  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled  to  priority  over 


(rf)  See  Co.  Litt.  214  a. 

(e)  See  Broom's  Corns.  445. 

(/)  Promissory  notes  were  made  negotiable  by  3  &  4  Anne,  c.  9. 

Q)  45  &  46  Vict.  c.  61. 

(A)  See  Stat,  of  4  &  5  Anue,  c.  16,  b.  20. 

(»)  36  &  37  Vict  c  66,  s.  25  (6). 

(j )  It  appears  that  a  right  of  action  for  damages  for  breach  of  contract 
is  a  legal  chote  in  action  capable  of  assio^ment  {EarU^a  Shipbuilding  Co,, 
V.  AUantic  Transport  Oo.,  Solicitors*  Journal,  1899,  p.  691 ;  Zaw 
StttdenU*  Journal,  1899,  P-  ^90).  A  trustee  in  bankruptcy  cannot 
under  the  Bankruptcy  Act,  1 883,  and  rules,  recognize  the  title  of  an 
assignee  of  a  proof  to  a  dividend  declared  in  the  bankruptcy,  but  it 
appears  that  the  assignee's  remedy  is  to  prove,  and  get  his  proof  sub- 
stituted for  that  of  the  original  creditor,  his  assignor  {Re  Frost,  ex  parte 
Official  Receiver  (1899),  2  Q.  B.  50 ;  68  L.  J.  Q.  B.  663 ;  80  L.  T.  496). 
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the  right  of  the  assignee  if  this  Act  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt  or 
chose  in  action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give 
a  good  discharge  for  the  same,  without  the  concurrence 
of  the  assignor :  provided  always,  that  if  the  debtor,  Duimted 
trustee,  or  other  person  liable  in  respect  of  such  debt  *"^J^**™*"  • 
or  chose  in  action  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  con- 
flicting claim  to  such  debt  or  cfiose  in  adton^  he  shall 
be  entitled,  if  he  thinks  fit,  to  call  upon  the  several 
persons  making  claims  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  thinks  fit,  pay  the  same 
into  the  High  Court  of  Justice  under  and  in  confor- 
mity with  the  provisions  of  the  Acts  for  the  relief  of 
trustees." 

The  effect  of  this  provision  is  now  to  make  it  the  Remarks  on 
general  rule  that  eJioses  in  action  are  assignable  so  as     "  P'<*^" 
to  enable  the  assignee  to  sue  in  his  own  name  if  notice 
in  writing  is  given  to  the  holder  of  the  chose^  and  such 
notice  is  good  though  not  given  until  after  the  assignor's 
death  (k).     It  should  be  noticed  that  the  enactment 
does  not  extend  to  assignments  merely  by  way  of  charge, 
but  only  to  absolute  assignments  (Z).     It  may  here  be 
observed,  whilst  on  the  subject  of  the  assignment  of  Asngnment  of 
cJioses  in  action^  that  future  as  well  as  present  debts  ^^^  ®  ** 
may  be  assigned,  and  it  has  been  held  that  an  assign- 
ment of  future  book  debts,  though  not  limited  to  book 
debts  in  any  particular  business,  is  sufficiently  defined. 


(i)  Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511 ;  53  L.  J.  Q.  B. 
280 ;  32  W.  R  645. 

{I)  A  deed  by  which  debts  were  assigned  to  the  plaintiff  npon  trust 
that  he  should  receiye  them,  thereout  pay  himself  a  sum  due  to  him 
from  the  assignor,  and  pay  the  surplus  to  the  assignor,  was  held  to  be 
an  absolute  assignment,  and  not  by  way  of  charge  only,  and  therefore 
that  the  plaintiff  might  sue  in  his  own  name  for  the  debts :  Buriinton  v. 
Hall,  12  Q.  B.  D.  347 ;  53  L.  J.  Q.  B.  222 ;  50  L.  T.  723 ;  32  W.  R.  492. 
See  also  Tanered  v.  Ddagoa  Bay  Co.  Limited,  23  Q.  B.  D.  239  ;  58  L. 
J.  Q.  B.  459;  61  L.  T.  229. 
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and  will  pass  the  equitable  interest  in  book  debts 
incurred  after  the  assignment,  whether  in  the  business 
carried  on  by  the  assignor  at  the  time  of  the  assign- 
ment, or  in  any  other  business  (m). 


Th«  origin  of 
the  system 
of  exchange. 


Definitions  of 
bills,  notes, 
and  cheques. 


Explanation 
of  advantages 
derived  from 
the  use  of 
bills  of  ex- 
change. 


Bills  of  exchange,  promissory  notes^  and  cheques 
owe  their  origin  to  the  law  merchant.  The  system 
of  exchange  did  not  originate  in  England,  but  was 
anciently  made  use  of  in  Athens,  some  provinces  of 
France,  and  some  few  other  places,  and  brought  to 
perfection  in  Italy,  from  whence  it  appears  to  have 
been  introduced  into  our  country.  Bills,  notes,  and 
cheques  have  until  recently  been  mainly  governed  by 
the  custom  of  merchants,  such  custom  forming  the 
common  law  thereon ;  but  the  subject  is  now  governed 
by  the  Bills  of  Exchange  Act,  1882  {n\  which  codifies 
the  whole  law  with  regard  to  such  instrnmenta  By 
that  Act  a  bill  of  exchange  is  defined  as  "  an  uncon- 
ditional order  in  writing,  addressed  by  one  person  to 
another,  signed  by  the  person  giving  it,  requiring  the 
person  to  whom  it  is  addressed  to  pay  on  demand,  or 
at  a  fixed  or  determinable  future  time,  a  sum  certain 
in  money  to,  or  to  the  order  of,  a  specified  person,  or 
to  bearer"  {0),  A  promissory  note  is  defined  as  "an 
unconditional  promise  in  writing,  made  by  one  person 
to  another,  signed  by  the  maker,  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to,  or  to  the  order  of,  a  speci- 
fied person,  or  to  bearer  "  {p),  A  cheque  is  defined  as 
"a  bill  of  exchange  drawn  on  a  banker  payable  on 
demand"  (q).  For  those  not  conversant  with  such 
matters,  to  properly  understand  the  subject,  it  seems 
necessary  to  first  explain  the  advantages  to  be  derived 


(w)  TaUhy  v.  Official  Receiver,  13  App.  Cas.  523  ;  58  L.  J.  Q.  B.  75  ; 
60  L.  T.  162. 

(n)  45  &  46  Vict.  c.  61. 

(0)  Sect.  3. 

(p)  Sect.  83.  A  bank-note  is  in  efifect  a  promissory  note  payable  to 
bearer  on  demand. 

(9)  Sect  73. 
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by  the  means  of  bills  of  exchange,  and  this  is  best 
shewn  by  an  example.  Sappoee  B.  to  owe  money  to 
A.,  but  it  has  been  arranged  that  payment  shall  not 
he  made  for,  say,  three  months ;  in  the  ordinary  conrse 
of  things  A.  would  simply  have  to  wait  that  time  for 
his  money,  which  he  wonld  be  deprived  of  using  for 
that  period.  But  A.  may  draw  a  bill  of  exchange, 
directed  to  B.,  requesting  him  to  pay  to  him  A.  or  his 
order  the  amonnt  dne  three  months  after  date ;  and  A. 
would  here  be  called  the  drawer  and  also  the  payee, 
as  it  is  payable  to  him,  and  B.  would  be  called  the 
drawee.  At  first  this  wonld  not  have  full  efifect,  but 
B.,  the  drawee,  then  signifies  his  acquiescence  in  it 
by — as  it  is  called — accepting  it,  and  it  is  then  handed 
back  to  the  drawer  and  payee,  A.  (r).  The  advantage 
to  A.  is  that  he  can  then  transfer  it  over  to  any  one 
to  whom  he  in  his  turn  may  owe  money,  who  will  at 
the  proper  time  get  payment  from  the  acceptor,  and 
thus  the  original  drawer  quickly  turns  his  money  over. 
If  the  bill  is  payable  to  him  or  bearer,  the  transfer  is 
effected  by  simply  handing  it  over;  if  to  him  simply, 
or  to  him  or  order,  by  his  indorsing  his  name  on  the 
back,  when  he,  in  addition  to  beiug  the  drawer,  be- 
comes an  indorser,  and  the  person  to  whom  he  indorses 
it  an  indorsee,  who  in  his  turn  may  indorse  it  over  to 
some  one  else,  and  so  it  may  pass  on  to  any  extent. 
When  the  time  mentioned  in  the  bill  is  up,  and  the 
bill  therefore  becomes  due,  then  the  holder  of  it  pre- 
sents it  to  the  person  who  really  originated  it,  viz., 
the  acceptor ;  and  if  he  pays  it,  the  bill  has  operated 
and  been  used  as  money,  and  served  as  such  between 
the  different  parties,  though  actually  no  money  passed 
until  the  bill  became  due.  The  bill  might  even  have 
a  still  more  extended  operation,  for  it  need  not  neces- 
sarily be  made  payable  to  the  drawer.  Say  B.  in  India 
owes  money  to  A.  here,  who  in  his  turn  owes  money 
to  C,  in  India ;  A.  can  draw  a  bill  on  B.  payable  to  C. 


(r)  As  to  acceptance,  see  now  45  &  46  Vict  c.  61,  e.  17,  post,  p.  169. 
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Forma  of 
bill  of  ez- 
ohange,  and 
promiuory 
note. 


Stamp  varying 
according  to 
amount. 


and  send  it  to  India  to  C,  who  presents  it  for  acceiytanoe 
to  B.,  and  B.  dnly  accepting,  then  when  it  is  dne  C,  or 
any  person  into  whose  hands  it  has  come,  presents  it  for 
payment  and  obtains  payment  from  B.,  and  A/s  debt 
to  C.  is  thns  liquidated  without  the  actual  transmission 
of  money  from  England  to  India.  A  promissory  note  is 
not  quite  so  practically  useful  as  a  bill  of  exchange,  bnt 
nearly  so,  and  remarks  as  to  the  one  will  generally 
apply  to  the  other.  To  take  an  example  of  one :  If 
B.  owes  money  to  A.,  he  can  sign  a  promissory  note, 
of  which  he  will  be  called  the  maker,  in  which  he 
engages  to  pay  at  a  certain  time  to  A.  (who  will  be 
called  the  payee),  or  order,  or  bearer,  and  A.  can  then 
transfer  it  over  to  any  one  to  whom  he  owes  money, 
becoming  if  he  indorses  it  an  indorser,  and  the  person 
to  whom  he  indorses  it  an  indorsee,  and,  when  due,  it 
will  be  presented  to  the  maker,  and  payment  obtained. 
In  both  a  bill  of  exchange  and  a  promissory  note 
the  ultimate  holder's  claim  is  not  only  against  the 
originator  of  the  bill  or  note,  but  if  he  acts  properly 
(as  is  hereafter  detailed)  he  has  a  claim  against  every 
prior  party.  The  following  are  forms  of  a  bill  of  ex- 
change and  of  a  promissory  note  respectively  : — 

Form  of  a  Bill  of  Exchange. 

montte  ^Clber  date  [or  on  demand,  or  at  sight,  or- 

months  after 
[or  pay  to  E. 
dred  pounds 


_J>,  or  at  some  other  period]  pay  to  my  order 
C  or  order,  or  pay  to  E.  F.  or  bearer]  Five  hun- 
^r  value  received. 

A.  B. 


To  Mr.  0.  D.,  of  &c. 


Stamp  varying 
according  to 
amount. 


Form  of  a  Promissory  Note. 
-months  after  date  [or  on  demand,  w  at  sight,  w- 


months  after  sight,  or  at  some  other  period]  I  promise  to  pay 
to  0.  D.  or  order  [or  to  0.  D.  or  bearer]  Five  hundred  pounds 
for  value  received. 

A.  B. 

On  these  forms  it  should  be  remarked,  that  there  is  no 
virtue  in  the  words  at  the  end  of  each,  "for  value 
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received/'  and  that  the  inBtmmeiitB  would  be  jnst  as 
valid  if  those  words  were  omitted.  If  the  words  *'  or 
order  *•  or  "or  bearer"  are  not  inserted,  the  instrument 
formerly  would  not  have  been  negotiable  as  a  bill  of 
excliange  or  promissory  note  (s),  bat  now  if  snch  words 
are  omitted  or  struck  out,  the  instrument  will  be  deemed 
payable  to  order  and  negotiable  by  indorsement,  unless 
it  contains  in  the  body  words  prohibiting  transfer,  or  in- 
dicating an  intention  that  it  shall  not  be  transferable  (t). 
And  even  if  the  negotiability  of  the  instrument  is  thus 
restricted,  the  amount  comprised  in  it  may  be  assigned 
in  the  ordinary  way  in  which  cJioses  in  action  may  be  as- 
signedyin  consequence  of  the  provisions  of  the  Judicature 

Act,  1873  (^)-      Where  a  bill  is  made  payable  to 

order,  the  blank  never  having  been  filled  in,  the  instru- 
ment is  not  void,  but  must  be  construed  as  being  payable 
to  the  order  of  the  drawer,  and  the  instrument  having 
being  endorsed  by  him  is  perfectly  valid  (x). 

Bills  of  exchange  and  promissory  notes  were  always  Biiia  and  note 
by  the  custom  of  merchants  required  to  be  in  writing,  writing.  *** 
and    it   is  now  expressly  provided    by  the  Bills   of 
Exchange  Act,  1882,  that  an  acceptance  must  be  in 
writing  on  the  bill  and  be  signed  by  the  drawee  (y). 
With  regard  to  such  acceptance,  it  was  formerly  held  Acceptance, 
that  the  mere  writing  by  the  drawee  of  his  name  across 
the  instrument  without  adding  the  word  "  accepted " 
was  not  a  sufficient  acceptance  to  satisfy  the  law  (z), 
but  it  is  now  provided  that  the  simple  signature  of  the 
drawee  across  the  bill  is  sufficient  (a). 

(j)  Byles  on  Bills,  96. 

{t)  45  k  46  Vict.  c.  61,  B.  8 ;  Deeroix  v.  Mtyer,  25  Q.  B.  D.  343 ; 
59  L.  J.  Q.  B.  538  J  63  L.  T.  414. 

(tt)  See  ante^  p.  164. 

(«)  ChamherUtm  v.  Yoang  (1893),  2  Q.  B.  206 ;  63  L.  J.  Q.  B.  28 
69  L.  T.  332. 

(y)45  ^  46  Vict.  c.  61,  8.  17.  Sect.  96  of  this  Act  repeals  the 
former  provisions  on  this  point  which  were  contained  in  I  &  2  Geo.  4, 
c.  78,  88.  2,  19,  and  19  &  20  Vict.  c.  97,  s.  6. 

(c)  Hindehaugh  v.  Blahey,  3  0.  P.  D.  136 ;  47  L.  J.  0.  P.  34S  J  26 
W.  R.48a 

(a)  45  k  46  Vict.  c.  61,  s.  17.  Sect.  96  of  this  Act  repeals  the 
former  provision  to  the  same  effect  contained  in  41  Vict.  c.  13. 
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Two  oImboii 
of  penona 
liable  on  bills 
and  notes. 


From  the  foregoing  remarks  the  atudeiit  will  have 
observed — ^as  indeed  has  been  expressly  pointed  out — 
that  there  are  two  classes  of  persons  liable  on  bills  of 
exchange  and  promissory  notes,  viz.:  (i)  those  pri- 
marily liable,  who  on  a  bill  are  the  acceptor  or  acceptors, 
and  on  a  note  the  maker  or  makers ;  and  (2)  those 
not  so  primarily  liable,  who  are  the  drawer  and  the 
indorser  or  indorsers,  and  therefore  the  positions  of 
the  parties  are  similar  to  those  of  creditor,  principal 
debtor,  and  surety,  the  holder  for  the  time  being  the 
creditor,  the  acceptor  of  a  bill  or  maker  of  a  note  the 
principal  debtor,  and  all  other  parties  the  sureties. 


Tbe  engflge- 
ment  of  an 
acceptor  of 
a  bill  is  to 
pay  according 
to  its  tenor. 


Acceptance 
for  honour, 
OT  mpra 
protest. 


Referee  in 
case  of  need. 


The  engagement  of  the  acceptor  is  to  pay  the  bill 
according  to  the  tenor  of  his  acceptance  (i),  and  as  a 
general  rule  only  he  can  accept  a  bill  to  whom  it  is 
addressed ;  but  to  this  rule  there  is  an  exception,  for 
suppose  the  person  to  whom  the  bill  is  directed  cannot 
be  found,  or  through  infancy  or  any  other  cause  cannot 
accept,  or  he  refuses  to  accept,  some  other  person  may 
accept  for  him  to  prevent  his  being  sued,  and  such  an 
acceptance  is  called  an  acceptance  for  honour  (c),  and 
such  an  acceptor  an  acceptor  for  honour  (d).  An 
acceptance  for  honour  is  not  of  constant  occurrence. 
In  addition  to  this,  the  drawer  of  a  bill,  and  any 
indorser,  may  insert  therein  the  name  of  a  person  to 
whom  the  holder  may  resort  in  case  of  need,  that  is  to 
say,  in  case  the  bill  is  dishonoured  by  non-acceptance 
or  non-payment,  and  such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  holder  to 
resort  to  the  referee  in  case  of  need,  or  not,  as  he  may 
think  fit  (e).  The  benefit  of  this  course  is  well  shewn 
by  reference  to  the  practical  instance  already  given  of 
a  bill  sent  out  to  India  (/),  for  to  meet  the  possible 

(6)  45  &  46  Vict  c.  61,  8.  54. 

(c)  It  is  sometimes  also  called  an  acceptance  supra  protest,  because 
it  can  only  be  so  accepted  after  tbe  bill  has  been  protested.  See  Bylea 
on  Bills,  273. 

(d)  Byles  on  Bills,  273,  274. 

(€)  45  &  46  Vict  c,  61,  8.  15.  (/)  Ante,  pp.  167,  168. 
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event  of  B.  not  accepting,  some  correspondent  or 
agent  can  by  arrangement  be  made  the  referee  in 
case  of  need,  to  whom  on  B.'s  default  the  holder  woald 
apply  either  for  acceptance,  or  payment,  as  the  case 
might  be. 

The  person  to  whom  the  bill  is  directed,  and  who  Different 
becomes  the  acceptor,  may  be  either  an  ordinary  acceptor,  oijton.  **" 
who  owes  money  to  the  drawer,  or  an  accommodation 
acceptor,  i.e.  one  who  accepts  without  consideration  for 
the  convenience  of  the  drawer,  and  with  a  view  to 
his  raising  money  upon  it,  or  otherwise  using  it.     An  liability  of  an 
accommodation  acceptor  is  equally  liable  as  any  ordi-  tiwa  aSeptor. 
nary  acceptor  to  pay  the  bill  to  any  holder  except  the 
drawer,  and  it  is  no  defence  to  an  action  by  an  indorsee 
for  value  against  an  accommodation  acceptor  who  has 
received  no  consideration,  that  at  the  time  the  plaintiff 
took  the  bill  he  knew  the  defendant  had  received  no 
value  (g);  unless,  indeed,  the  plaintiff  took   it   of  a 
person  who  held  it  for  a  particular  purpose,  and  was 
therefore  guilty  of  a  breach  of  trust  in  transferring  it 
to  him,  and  the  plaintiff  at  the  time  of  taking  it  was 
cognizant  of  the  circumstances  (A).     The  drawer  of  a  Drawer  must 
bill  for  whose  accommodation  it  has  been  accepted,  is  Sm.™"*  ^ 
bound  to  indemnify  the  accommodation  acceptor  (t), 
against  whom  he  can  have  no  claim  (k) ;  but  if  an 
accommodation  acceptor  in  an  action  brought  against 
him  on  the  bill  to  which  he  evidently  has  no  defence, 
yet  does  defend  it,  he  cannot  recover  the  costs  of  the 
action    against  the    person    accommodated   (/).     Evi- 
dence may  always  be  given  to  shew  that  as  between 
the  original  parties  to  a  bill  there  was  no  consideration, 
or  that  the  consideration  has  failed,  or  that  a  fraud 
has  been  practised  on  the  defendant.    Following,  how- 
ever,  the   general  rule  that  oral   evidence   may   not 

ig)  45  &  46  Vict.  c.  61, 8.  28. 

{h)  Bylee  on  Bills,  154,  155. 

(0  Ibid,  155. 

{k)  Solomon  v.  JDavU,  i  G.  &  £.  83. 

{I)  Beech  V.  Jones,  5  C.  B.  696. 
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General  and 

qualified 

aoceptancea. 


When  an  ac- 
ceptance ifl 
qualified. 


be  given  to  contradict  or  vary  a  written  conlract  (mX 
evidence  of  some  contemporaneous  oral  agreement 
entered  into  between  the  parties  cannot  be  admitted 
to  contradict  or  vary  the  contract  which  appears  on 
the  face  of  the  bill  (n). 

The  acceptance  of  a  bill  may  be  made  in  two  dif- 
ferent ways :  it  may  be  either  a  general  or  absolute 
acceptance  (and  the  party  presenting  the  instrument 
for  acceptance  is  not  bound  to  receive  any  accept- 
ance other  than  this  (o)  ),  or  it  may  be  a  qualified 
acceptance.  A  general  acceptance  assents,  without 
qualification,  to  the  order  of  the  drawer.  A  qualified 
acceptance  in  express  terms  varies  the  efiect  of  the 
bill  as  drawn.  In  particular,  an  acceptance  is  quali- 
fied which  is  (i)  conditional,  that  is  to  say,  which 
makes  payment  by  the  acceptor  dependent  on  the 
fulfilment  of  a  condition  therein  stated;  (2)  partial, 
that  is  to  say,  an  acceptance  to  pay  part  only  of  the 
amount  for  which  the  bill  is  drawn ;  (3)  local,  that 
is  to  say,  an  acceptance  to  pay  only  at  a  particular 
specified  place.  An  acceptance  to  pay  at  a  particular 
place  is  a  general  acceptance,  unless  it  expressly  states 
that  the  bill  is  to  be  paid  there  only  and  not  else- 
where (p). 


The  ruleii  as  to       The  maker  of  a  note  may  also  simply  promise  to 
geuenSfy'to^*^  V^7  generally,  or  in  some  qualified  way.      If  he  has 

promiMory       made  the  note  without  consideration,  he  will   stand 
notes.  ,  .  ,  '      . 

in  the  same  position  as  an  accommodation  acceptor, 

and,  generally  speaking,  the  rules  as  to  bills  of  ex- 
change apply  equally  to  promissory  notes  (q). 

{m)  See  ante,  p.  27. 

(n)  Young  v.  Austen^  L.  R.  4  O.  P.  553  ;  Aubrey  v.  Crux,  L.  R. 
5  0.  P.  37. 

(0)  45  k  46  Vict.  c.  61, 8.  44.  Thus  refer  again  to  the  instance  of  a  bill 
sent  out  to  India,  given  on  pp.  167,  168,  G.  has  a  right  on  presenting 
the  instrument  to  B.  to  expect  from  him  an  absohite  and  unqualified 
acceptance. 

(p)  45  &  46  Vict.  c.  61,  8.  19,  which  enactment  is  in  substitution  for 
the  provisions  of  the  repealed  statute  of  i  A  2  Geo.  4,  c.  78. 

(9)  45  &  46  Vict.  c.  61,  8.  89. 
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A  person  indorsing  a  bill  or  note  may  either  make  An  indorM- 
hia  indorsement  specially,  or,  as  it  is  sometimes  called,  OT*notemay  be 
in  full,  i.e.  to  some  particular  person,  or  in  blank,  by  JJ^j^  ^'  "* 
simply  signing  his  name ;  and  when  this  latter  course 
is  taken,  the  bill  or  note  may  be  transferred  by  mere 
delivery,  although  originally  payable  to  order  (r).     The 
holder  of  a  bill  payable  to  his  order  must  indorse  it, 
but  if  he  hands  it  orer  for  value  without  indorsing  it,  it 
operates  as  an  equitable  assignment,  and  the  transferee 
acquires  rights  in  the  instrument,  and  is  entitled  to  call 
for  the  indorsement  (s).     When  a  bill  has  been  indorsed 
in  blank,  any  holder  may  convert  the  blank  indorse- 
ment into  a  special  indorsement  by  writing  above  the 
indorser's  signature  a  direction  to  pay  the  bill  to,  or  to 
the  order  of,  himself  or  some  other  person  (t).     Any 
indorsement  may  be  made  restrictive,  that  is,  the  in- 
dorsement may  prohibit  the  further  negotiation  of  the 
bill  (u).     Although,  as  has  been  said,  parties  other  than  Position  of 
the  acceptor  of  a  bill  and  maker  of  a  note  stand  but  in  *'***°"®"- 
the  position  of  sureties  for  those  persons  respectively, 
yet  as  between  each  other  they  stand  in  the  relation 
of  principals,  every  indorser  being  looked  upon  in  the 
light  of  a  new  drawer  (x).     Ordinarily  every  prior  in- 
dorser must  indemnify  a  subsequent  one,  but  this  is 
not  always  so,  for  the  whole  circumstances  attendant 
on  the  transaction  may  be  referred  to  for  the  purpose 
of  ascertaining  the  true  relation  to  each  other  of  the 
parties  who  indorse,  or  indeed  are  parties  in  any  way. 
Therefore,  where  the  directors  of  a  company  mutually  MacdoruUdy. 
agreed   with   each  other  to  become  sureties   for  the  ^^*^^ 
company's  debt,  and  indorsed  a  note  accordingly,  it 
was  held  that  they  were  entitled  and  liable  to  equal 
contribution  inter  se,  and  were  not  liable  to  indemnify 
each  other  successively  according  to  priority  of  their 


(r)  45  &  46  Vict.  c.  61,  88.  34,  31. 

(«)  Sect.  31  (4). 

(0  Sect.  34  (4). 

(tt)  Sect  35. 

{x)  Byles  on  BiUs,  180. 
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Indonement 
acmtrecourM. 


Sale  of  a  biU 
or  note. 


respective  indorsements  (y).      Any  indorser  may  so  in- 
dorse a  bill  as  to  be  nnder  no  liability  on  it,  by  patting 
after  bis  name  the  words  ** sans  recours"  or  "  without 
recourse    to    me,"  or    words   to  the    like   effect    (z)  ; 
e,g.  if  A.  has  a  bill  payable  to  his  order  and  accepted 
by  B.,  and  C.  is  willing  to  purchase  it  of  him  and  look 
only  to  B.  to  pay  it,  the  transaction  might  be  eflTected 
safely  in  this    way.     With  regard  also  to  a    person 
transferring  a  bill  or  note,  if  it  is  payable  to  bearer 
and  he  transfers  it — as  he  may  do — without  indorse- 
ment, this,  generally  speaking,  operates  as  a  sale  of 
the  security,  and   no   action  will  in  such  a  case  lie 
against  the  transferor  in  the  event  of  the  dishonour 
of  the  instrument  (a). 


Holder  in 
due  conne. 


Any  person  into  whose  hands  a  bill  or  note  comes 
is  styled  the  holder,  and  under  certain  circumstances 
a  *'  holder  in  due  course."  A  "  holder  in  due  course  " 
is  defined  by  the  Bills  of  Exchange  Act,  1882,  to  be 
a  holder  who  has  taken  a  bill  complete  and  regular 
on  the  face  of  it,  before  it  was  overdue,  and  without 
notice  of  any  prior  dishonour,  in  good  faith,  for  value, 
without  notice  of  any  defect  in  title  (b).  As  to  defect 
in  title,  it  is  also  provided  (c)  that  the  title  of  a 
person  who  negotiates  a  bill  is  defective  when  he 
obtained  the  bill,  or  the  acceptance  thereof,  by  fraud, 
duress,  or  unlawful  means,  or  for  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith  or  under 
circumstances  amounting  to  a  fraud.  It  is  also  pro- 
vided (d)  that  any  holder  who  derives  his  title  to  a 
bill  through  a  holder  in  due  course,  and  who  is  not 


(y)  Macdowdd  v.  WhUfidd,  8  App.  Gas,  733  ;  52  L.  J.  C.  P.  70 ;  49 
L.  T.  446  ;  32  W.  R.  730. 

(2)  Byles  on  BilU,  181,  and  see  now  45  &  46  Vict.  c.  61,  8.  16. 

(a)  45  &  46  Vict,  c.  61,  8.  31. 

(6)  Sect.  29.  The  payee  of  a  promissory  note  is  not  a  "  holder  in  due 
course  "  within  the  meaning  of  this  provision,  inasmuch  as  he  is  not  a 
person  to  whom  after  its  completion  by  and  as  between  the  original 
parties,  the  note  has  been  negotiated  {Lewia  v.  Clay^  67  L.  J.  Q.  B. 
224;  46  W.  R.  319). 

(c)  Sect,  29.  (d)  Ibid. 
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himself  a  party  to  any  fraud  or  illegality  affecting  it, 
shall  have  all  the  rights  of  that  holder  in  due  course 
as  regards  the  acceptor,  and  all  parties  to  the  bill  prior 
to  that  holder. 

A  bill  may  be  accepted,  or  a  note  made,  or  either  Aooepting, 
may  be  indorsed,  by  an  agent  "per  procuration,"  and  Sdonlfng^' 
as  these  words  shew  that  he  is    acting  under  some  ^^jf"*''^'*** 
particular  authority,  it  is  the  duty  of  the  taker  of 
any  such  instrument  to  inquire  into  the  extent  of  it, 
and  if  the  agent  has  no  authority,  or  has  exceeded  it, 
the  principal  will  not  be  liable  («).     On  the  other  hand, 
when  a  person,  being  duly  authorized,  either  draws, 
accepts,  or  indorses  in  this  manner,  he  is  not  himself 
liable,  but  the  mere  addition  to  his  signature  of  words 
describing  himself  as  an  agent  does  not  exempt  him 
from  personal  liability  (/).     If  a  person  knowing  that  Result  of 
he  has  no  authority  to  do  so,  thus  draws,  accepts,  or  ^hhSut 
indorses,  he  may  be  sued  ex  delicto  in  an  action  for  aii<^^ori*y- 
deceit,  even  although  he  had  no  fraudulent  intention 
in  thus  drawing,  accepting,  or  indorsing  (^),  and  if  he 
believed  that  he  had  authority  to  so  draw,  accept,  or 
indorse,  but  in  fact  he  had  not,  he  may  be  sued  ex 
contractu  upon  a  warrant  of  authority  (A).     But  he 
cannot  himself  be  charged  as  the  drawer,  acceptor,  or 
indorser  of  the  bill,  and,  in  fact,  no  one  can  be  liable 
as  acceptor  but  the  person  to  whom  the  bill  is  addressed, 
except  an  acceptor  for  honour,  or  as  having  been  a 
referee  in  case  of  need. 

K  an  executor  or  administrator,  or  any  other  person  Liability  of 
in  a  like  capacity,  draws,  accepts,  or  indorses  a  bill  2dn^\itrator. 
(which   includes   a  cheque),    without    restricting    his 
liability,  he  will  incur  personal  responsibility  on  it; 
if  he  does  not  desire  to  do  this,  he  should  indorse  *'8ans 


(e)    45  &  46  Vict.  c.  61,  s.  25. 
(/)  Sect.  26(1). 

ig)  PMOl  7.  WaUer,  s  B.  &  A.  614. 
(A)l  CoUen  v.  Wright,  8  E.  &  B.  647. 
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recourSy*  or  expreasly  sign  in  his  representative  capacity. 
The  mere  addition  to  the  signatnre  of  words  describ- 
ing him  as  filling  a  representative  capacity  will  not 
exempt  him  from  personal  liability;  thus  if  an  executor 
signs,  adding  after  his  signature  the  word  "  executor/' 
this  is  not  sufficient;  he  should  add  ^^execntor  of  A.  B., 
deceased  "  (t). 

The  ways  in  Bills  and  notes  may  be  made  payable  at  different 

notes  may  be    times,  i.e.  on  demand,  at  sight,  on   presentation,   or 
made  payable,  g^  many  days,  weeks,  or  months  after  a  certain  time, 
the   most   usual  kind  being  those  payable  a  certain 
fixed  time  after  date,  and  it  should  be  noticed  that 
the  term  '^ month"  here  signifies  a  calendar  month  {k). 
These  instruments  are  not  payable  at  the  exact  end 
of  the  time  named  in  them,  but,  in  addition  to  that 
time,  there  are  allowed  (originally  by  the  custom  of 
Days  of  grace,  merchants)  three  further  days  which  are  called  "  days 
of  grace,"  so  that  a  bill  dated  the  ist  of  January,  and 
payable  three  months  after  date,  is  not  actually  due  and 
payable  until  the  4th  of  April  {I).     These  "days  of 
grace  "  do  not,  however,  exist  in  bills  or  notes  payable 
What  is  a  bill  on  demand  (m) ;  and  with  regard  to  what  is  a  bill  pay- 
demand.^°       able  on  demand,  it  is  provided  that  a  bill  is  so  payable 
which  is  expressed  to  be  payable  on  demand,  or  at 
sight,  or  on  presentation,  or  in  which  no  time  for  pay- 
ment is  expressed  {n). 

Where  no  As  just  Stated,  all  bills  or  notes  in  which  no  time 

biS*or  note*  ^or  payment  is  specified  are  deemed  payable  on  demand, 

aWeo^^ P*y"  and  with  regard  to  instruments  on  demand,  or  at  sight, 

demand.  or  on  presentation,  it  should  be  noticed  that  it  is  not 

(i)  45  &  46  Vict.  c.  61,  8.  26  (i). 

(it)  Sect  14  (4). 

(2)  Sect.  14  (i).  Days  of  grace  were  so  called  because  they  were 
formerly  only  ijlowed  as  a  favour  ;  but  the  laws  of  commercial  coun- 
tries long  since  recognized  them  as  a  right,  and  see  now  the  above 
statutory  provision. 

(m)  Sect.  14. 

(n)  Sect  10.  Sect.  96  of  this  Act  repe&is  the  former  provisions  to 
the  same  effect  contained  in  34  k,  35  Viut.  c.  74,  s.  2. 
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necessary  before  briBging  an  action  thereon  that  any 
demand  should  actually  be  made,  and  the  Statute 
of  Limitations  will  run  from  the  date  of  making  Limitation. 
the  instrument,  and  not  from  the  time  of  demand  (0) ; 
bot  if  an  instrument  is  made  payable  a  certain  time 
after  demand,  e.g.  one  month  after  demand,  then  the 
statute  does  not  commence  to  run  until  a  demand 
has  been  made,  and  the  period  named  after  it  has 
expired  (p). 


cc 


Poreign  bills  are  sometimes  drawn  payable  at  an  Uianoe. 
usance,"  or  two  or  more  *'  usances,"  which  signifies 
the  period  or  periods  customary  for  payment  between 
the  two  countries  where  the  bills  are  drawn  and  pay- 
able respectively  (;). 

Where  a  bUl,  expressed  to  be  payable  at  a  fixed  Non-dating  or 
period  after  date,  is  issued  undated,  or  where  the  Z^^^t  *™*^ 
acceptance  of  a  bill  payable  at  a  fixed  period  after 
sight  is  undated,  any  holder  may  insert  therein  the 
true  date  of  issue  or  aqpeptance,  and  the  bill  will 
be  payable  accordingly,  and  evidence  will  be  admis- 
sible to  account  for  the  omission  of  date.  Where 
the  holder  by  mistake,  but  in  good  faith,  inserts  a 
wrong  date,  or  in  fact  in  every  case  where  a  wrong 
date  is  inserted,  if  the  bill  subsequently  comes  into 
the  hands  of  a  holder  in  due  course,  the  bill  is  not 
avoided,  but  operates  and  is  payable  as  if  the  date  so 
inserted  had  been  the  true  date  (r).  Where  a  bill  or 
an  acceptance,  or  any  indorsement  on  a  bill  is  dated, 
the  date  is,  unless  the  contrary  is  proved,  to  be  deemed 

(o)  Byles  on  BiUb,  356.  Tliis  is  the  role  as  regards  all  principal  debts 
payable  on  demand,  but  where  a  snm  is  payable  by  a  collateral  debtor 
on  demand,  snob  demand  is  a  condition  precedent,  and  the  statute  will 
not  commence  to  run  against  the  collateral  debtor  until  demand  {Re 
Browtif  Broti^  v.  Brown  (1893),  2  Gh.  3CX) ;  63  L.  J.  Gh.  695 ;  69  L. 
T.  12).  A«  regards  payment  of  interest  on  a  bill  or  note  payable  on 
demand,  that  does  not  run  until  demand  (45  &  46  Vict  c.  61,  s.  57). 

(p)  Thorpe  v.  Coombe,  R.  &  M.  388  ;  45  &  46  Vict  a  61,  s.  14  (3). 

iq)  The  practice  of  drawing  bills  in  this  way  is  almost  if  not  quite 
obsolete.    Byles  on  Bills,  282. 

(r)  45  &  46  Viet,  c  61,  s.  12. 
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to  be  the  trae  date  of  the  drawing,  acceptance,  or 
indorsement,  as  the  case  may  be.  A  bill  is  not  invalid 
by  reason  only  that  it  is  ante-dated,  or  post-dated,  or 
that  it  bears  date  on  a  Sunday  (s). 

AttopreMnt-        A  person  who  without  qualification  accepts  a  bill 

ment  and  i»         i_  i  •  j.  t_i 

notice  of  of  exchange,  or  makes  a  promissory  note,  payable  on  a 

dishonour.  given  day,  is  liable  to  pay  it  when  that  day  arrives, 
though  no  demand  is  made.  He  must  be  aware  of 
the  contract  he  has  entered  into,  and  he  has  no  right 
to  say  that  he  is  taken  by  surprise,  for  he  is  bound  to 
provide  for  payment  on  the  day  when  the  instrument 
becomes  due  (t) ;  but  this  does  not  apply  to  a  bill  or 
note  payable  at  a  certain  time  after  sight  or  on  pre- 
sentation, for  in  such  cases  it  cannot  become  payable 
unless  and  until  it  is  presented  and  the  time  named 
has  expired ;  nor  does  it  apply  in  the  case  of  a  quali- 
fied acceptance  of  a  local  kind,  which  has  been  already 
dealt  with  (u).  As  to  a  promissory  note,  if  in  the 
body  of  it  it  is  made  payable  at  a  particular  place,  it 
must  be  presented  for  payment  at  that  place  in  order 
to  render  the  maker  liable  (v).  The  law  on  this 
point,  therefore,  is,  that  to  charge  an  acceptor,  pre- 
sentment is  not  necessary  unless  accepted  payable 
only  at  a  particular  place ;  but  to  charge  the  maker 
of  a  note,  if  in  its  body  it  is  expressed  to  be  payable 
at  a  certain  place,  though  not  only  at  that  place,  yet 
presentment  is  necessary;  but  in  both  cases  it  may 
be  observed  that  it  is  not  essential  that  presentment 

should  be  made  on  the  exact  day. 

> 

To  charge  the  But  what  has  just  been  stated  applies  only  to  the 
indonera  there  parties  primary  liable,  i.e.  the  acceptor  of  a  bill  and 
S^pretent^*  the  maker  of  a  note ;  as  to  the  parties  not  so  primarily 
ment  and         liable,  i,e.  the  drawer  or  indorsers  of  a  bill,  or  the  in- 

notice  of 

dishonour.  — 

(«)  45  &  46  Vict.  c.  61,  8.  13. 

[t)  Per  Ohannell,  B.,  in  Maltby  v.  Murrdl,  5  H.  &  N.  823. 

(u)  Antej  p.  172. 

(v)  45  k  46  Vict,  c.  61,  8.  87. 
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dorsers  of  a  note,  it  has  no  application,  for  they  are  only 
liable  on  the  default  of  the  party  primarily  responsible ; 
it  is  necessary  with  regard  to  them  that  the  holder 
should  present  the  instrument  to  the  person  primarily 
liable  on  the  very  day  it  becomes  due,  and  if  dishonoured, 
give  notice  of  its  dishononr,  unless  the  notice  of  dis- 
honour is  waived  or  in  some  way  excused  (x).  As 
to  the  presentment,  even  when  necessary  to  charge  the 
acceptor  or  maker,  we  have  seen  that  it  need  not  be 
on  the  actual  day  of  the  instrument  becoming  due,  but 
to  charge  the  other  parties  the  presentment  must  be 
on  the  exact  day  (y).  When,  however,  a  bill  or  note  initrument 
becomes  due  on  a  Sunday,  Christmas  Day,  Good  Friday,  ^n  aHunday, 
or  public  fast  or  thanksgiving  day,  the  instrument  is  J^JJ j'J^'^  *  ^"'^ 
presentable  and  payable  on  the  day  preceding  such 
day ;  but  if  it  becomes  due  on  a  bank  holiday,  it  is 
presentable  and  payable  on  the  day  following  such 
day  (2). 

As  to  notice  of  dishonour,  the  law  requires  it  to  be  BeasoD  why 
given  for  this  reason,  "  because  it  is  presumed  that  the  Suhonour  is 
bill  is  drawn  on  account  of  the  drawee  having  effects  required, 
of  the  drawer  in  his  hands ;  and  if  the  latter  has  notice 
that  the   bill   is   not  paid,   he   may   withdraw  them 
immediately"  (a).     Upon  this  point  of  notice  of  dis- 
honour three  matters  require  attention  : — 

Firstly,  What  will  be  sufficient  notice  of  dishonour  ?  what  will  be 
The    answer    to    this    question    is,    that    though    no  notioe*of 
formal  notice  is  required,  yet  mere  knowledge  of  the  J»»i»onour. 
probability  that  a  bill  or  note  will  be  dishonoured,  or 
even  actual  knowledge  of  the  dishonour,  will  not  be 
sufficient,  but  there  must  be  some  intimation  given 
by  or  on  behalf  of  the  holder  or  an  indorsee,  either 
verbally  or  in  writing,  which  sufficiently  identifies  the 


{x)  45  &  46  Vict.  c.  61,  8.  48. 

iy)  Byles  on  Bills,  281. 

(z)  45  &  46  Vict.  c.  61,  8.  14. 

(a)  rer  Buller,  J.,  in  Bickerdike  v.  BoUmwoy  2  S.  L.  C.  99. 
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bill  or  note,  and   clearly  intimates  that  it  has  been 
dishonoared  (b). 

To  whom  Secondly,  To  whom  mast  the  notice  of  dishononr  be 

dishonour  given  ?  The  answer  to  which  question  is,  that  notice 
mnit  be  given,  m^st  be  given  to  all  persona  the  holder  intends  to 
charge ;  but  if  he  gives  notice  to  the  one  preceding 
him,  who  in  his  turn  gives  notice  to  the  one  preceding 
him,  and  so  on  throughout,  these  notices  will  all  operate 
for  the  benefit  of  the  holder,  each  person  having  his 
day  to  give  notice ;  but  if  this  link  of  notices  is  once 
broken,  then  the  liability  of  the  other  persons  to 
whom  notice  has  not  been  given  is  gone.  The  proper 
course  is,  therefore,  for  the  holder  to  always  give 
notice  to  every  prior  party  he  intends  to  charge  (c). 
In  case  of  death,  notice  may  be  given  to  the  personal 
representative,  and  if  the  party  be  a  bankrupt,  either 
to  him  personally  or  to  his  trustee.  Where  there  are 
two  or  more  drawers  or  indorsers  not  partners,  notice 
must  be  given  to  each,  unless  one  has  authority  to 
receive  it  on  behalf  of  all  (d). 

Within  what  Thirdly,  Within  what  time  is  notice  of  dishonour 
diiJu>noiir^  *  to  be  given  ?  The  answer  to  which  question  is,  that 
mnrt  be  given,  ^j^^  notice  may  be  given  as  soon  as  the  bill  is  dis- 
honoured (e)y  and  that  it  must  be  given  within  a 
reasonable  time  thereafter ;  and  the  rule  is  that  where 
the  person  to  give  and  the  person  to  receive  notice  reside 
in  the  same  place,  the  notice  must  be  given  or  sent  off 
in  time  to  reach  the  latter  on  the  day  after  the  dishonour 
of  the  instrument,  and  when  the  person  giving  and  the 
person  to  receive  notice  reside  in  different  places,  the 
notice  must  be  sent  off  on  the  day  after  the  dishonour  of 

(6)  45  &  46  Vict,  c  61,  B.  49. 

(0)  Bylen  on  Bills,  239  ;  45  &  46  Viet.  0.  61,  s.  49. 

(d)  Broom's  Gome.  463. 

(e)  Even  on  the  very  dav,  although  there  is  a  possibility  of  its  yet 
being  taken  up  ;  but  the  biU  oannot  be  sued  on  until  the  next  day,  and 
a  writ  issued  on  the  due  day,  although  after  dishonour,  is  premature. 
Kennedy  v.  Thoma$  (1894),  2  Q.  B.  759 ;  63  L.  J.  O  B.  861  ;  71  L* 
T.  144. 
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the  instrument,  if  there  be  a  post  at  a  convenient  hour 

on  that  day,  and  if  there  be  no  sach  post  on  that  day, 

then  by  the  next  post  thereafter.     Where  an  instni- 

ment  when  dishonoured  is  in  the  hands  of  an  agent, 

he  may  either  himself  give  notice  to  the  parties  liable 

on  the  bill,  or  he  may  gire  notice  to  his  principal ; 

and  if  he  give  notice  to  his  principal,  he  must  do  so 

within  the  same  time  as  if  he  were  a  holder,  and  the 

principal,  upon  the  receipt  of  such  notice,  has  himself 

the  same  time  for  giving  notice  as  if  the  agent  had 

been   an  independent  holder  (/).     If  the   notice  is 

received  on  a  "non-business  day"  {g\  it  is  deemed 

as  received  on  the  day  following  (A).     Delay  in  giving  Delay  in  giving 

notice   of    dishonour  is   excused   when   the   delay   is  "**  '^' 

caused   by  circumstances  beyond  the  control   of  the 

party  giving  notice,  and  not  imputable  to  his  default, 

misconduct,  or  negligence;   but  when  the    cause   of 

delay  ceases  to  operate,  the  notice  must  be  given  with 

reasonable  diligence  (t). 

However,  under  the  Bills  of  Exchange  Act,  1882  (A),  When  notice 
certain  cases  are  expressly  enumerated  m  which  notice  diipented 
of  dishonour  is  to  be  dispensed  with,  viz. :  (i)  Where  ^^^' 
the  notice  cannot  be  given,  or  does  not  reach  the  party. 
(2)  Where  notice  is  expressly  or  impliedly  waived.    (3) 
As  regards  the  drawer,  where  the  drawer  and  drawee 
are  the  same  person,  or  the  drawee  is  a  fictitious 
person,  or  a  person  not  having  capacity  to  contract, 
or  where  the  drawer  is  the  person  to  whom  the  bill 
is  presented   for  payment,  or  where  the   drawee   or 
acceptor  is,  as  between  himself  and  the  drawer,  under 
no  obligation  to  accept  or  pay  the  bill  {l\  or  where 

(/)  45  k  46  Vict  a  61,  s.  49  (12,  13). 

(^)  That  is»  a  Sunday,  Good  Friday,  Christmas  Day,  bank  holiday, 
or  a  day  appointed  by  royal  proclamation  as  a  public  fast  or  thanks- 
giving day  (45  ft  46  Vict.  c.  61,  s.  92). 

{h)  45  k  46  Vict.  c.  61,  s.  92. 

(t)  Sect  50.     Siiiddy  v.  ^ee%,  60  L.  T.  647. 

(A)  Sect  50. 

(Q  This  would  comprise  an  accommodation  acceptance,  and  is  as  was 
formerly  decided  in  Biekerdike  ▼.  BoUman,  2  S.  K  G.  99  ;  I  T.  R.  406. 


Digitized  by 


Google 


l82 


OF  MERCANTILE  CONTRACTS,   AND 


Effect  of 
alterations  in 
bills  and  other 
instruments. 


Mcuter  v. 
MiUer, 


Provisions  of 
Bills  of  Ex- 
change Act, 
1882,  hereon. 


the  drawer  has  countermanded  payment.  (4)  Ab 
regards  the  indorser,  where  the  drawee  is  a  fictitions 
person  or  a  person  not  having  capacity  to  contract, 
and  the  indorser  was  aware  of  the  fact  when  he 
indorsed,  or  where  the  indorser  is  the  person  to  whom 
the  bill  is  presented  for  payment,  or  when  the  bill 
was  accepted  or  made  for  his  accommodation. 

It  has  long  been  a  rule  not  only  as  to  bills  and 
notes,  but  as  to  all  instruments,  that  any  material 
alteration  after  execution  will  vitiate  them,  except 
as  to  persons  consenting  to  such  alteration  (m). 
This  is  particularly  shown  in  the  leading  case  of 
Master  v.  Miller  (71),  where  it  was  held  that  an  un- 
authorized alteration  of  the  date  of  a  bill  of  exchange 
after  acceptance,  whereby  the  payment  would  be 
accelerated,  avoids  the  instrument,  and  no  action  can 
afterwards  be  brought  upon  it,  even  by  an  innocent 
holder  for  valuable  consideration.  To  a  certain  extent, 
however,  the  law  on  this  subject  has  been  altered  by 
the  Bills  of  Exchange  Act,  1882,  which  provides  that 
where  a  bill  or  note  is  materially  altered  without  the 
assent  of  all  parties  liable  thereon,  it  is  avoided  except 
as  against  a  party  who  has  himself  made,  authorized, 
or  assented  to  the  alteration,  and  subsequent  indorsers ; 
provided,  however,  that  where  a  bill  has  been  materially 
altered,  but  the  alteration  is  not  apparent,  and  the  bill 
is  in  the  hands  of  a  "holder  in  due  course,"  such 
holder  may  avail  himself  of  the  bill  as  if  it  had  not 
been  altered,  and  may  enforce  payment  of  it  according 
to  its  original  tenor  (0).  This  provision  therefore  con- 
siderably mitigates  the  rigour  of  the  common  law,  and 


(m)  Ptgot*8  Case,  1 1  Rep.  at  fol.  27a ;  Matter  v.  MtUtr,  i  S.  L.  C. 
747  ;  4  T.  R  320 ;   Varicc  v.  Lowtkerj  1  Ex.  D.  176  ;  45  L.  J.  Ex.  20a 

(n)  I  S.  L.  C.  747.  See  also  Suffdl  v.  The  Bank  of  England,  9  Q.  B.  D. 
555  ;  51  L.  J.  Q.  B.  401  ;  47  L.  T.  146,  where  it  was  held  that  the 
altering  of  the  number  on  a  Bank  of  England  note  invalidated  it. 

(o)  45  &  46  Vict.  c.  61,  8«.  64  (i),  89  (i).  This  provision  is  not 
retrospective,  and  has  been  held  not  to  apply  to  Bank  of  England  notes 
{LeedtBank  v.  Walker,  11  Q.  B.  D.  84 ;  52  L.  J.  Q.  B.  590). 


Digitized  by 


Google 


HEREIN  OF  BILLS  OF  EXCHANGE,  ETC.  I  83 

with  regard  to  a  non-apparent  alteration  the  poaition 
has  been  held  to  be  the  same,  even  although  a  party 
has,  by  the  way  in  which  he  has  drawn  or  accepted  the 
bill,  placed  it  in  the  power  of  a  holder  to  make  the 
alteration.  Thas  in  one  case  (p)  a  bill  of  exchange  SckoifUldr. 
was  drawn  for  ;£^500  on  a  bill  stamp  sufficient  to  cover  h<mmgiL 
;^4000,  and  blanks  were  left  before  the  amount  of  the 
bill  both  in  the  words  and  figures,  and  it  was  accepted  in 
this  state,  and  then  the  drawer  fraudulently  altered  the 
bill  into  one  for  ;£^35oo  and  circulated  it  as  a  bill  for 
that  amount.  It  was  held  that  a  holder  in  due  course 
could  only  recover  the  ;^5oo  for  which  the  bill  was 
originally  drawn,  there  being  no  duty  on  an  acceptor 
to  take  reasonable  care  that  a  bill  is  so  framed  as 
to  offer  no  obvious  opportunities  for  committing  a 
crime,  and  that  he  could  not  be  held  liable  on  the 
principle  of  estoppel  (q).  In  connection  with  this  Young  y. 
decision  it  should  be  observed  that  the  position  is 
different  as  regards  cheques,  for  if  by  the  carelessness 
of  a  customer  in  his  mode  of  drawing  a  cheque,  an 
opportunity  is  afforded  to  a  holder  to  alter  it  so  as  to 
increase  the  amount  of  it,  any  loss  must  be  borne  by 
the  customer,  and  not  by  the  banker  (r). 

If  an  alteration  is  made  in  an  instrument  which  is  immatarial 
not  material,  such  alteration  will  have  no  effect ;  thus       **  ***""' 
where  a  promissory  note  expressed  no  time  for  pay- 
ment (and  therefore,  as  we  have  seen  (5),  was  payable 
on  demand),  and  the  holder  inserted  the  words  "  on 
demand,"  it  was  held  such  alteration  did  not   affect 
the  validity  of  the  instrument,  for  it,  in  fact,  made 
it  nothing  more  than  it  was  before  (t).     As  to  what  What  are 
are  material  alterations,  the  following  in  particular  are  SteretioDB. 
deemed  so,  viz. :  Any  alteration  of  the  date,  the  sum 

(p)  Schalfidd  V.  Lord  Londeaborough  (1896),  A.  G.  514 ;  65  L.  J. 
Q.B.  593;  7SL.  T.254. 

(q)  As  to  which  see  ante,  pp.  16-18. 

(r)  Young  v.  Orotef  4  Bing.  253 ;  Chitty  on  Contracts,  55. 

{$)  Ante,  p.  176. 

(0  Aldous  V.  Comwdl,  L.  R.  3  Q.  B.  575. 
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payable,  the  time  of  payment,  the  place  of  payment, 
and,  where  a  bill  has  been  accepted  generally,  the 
addition  of  a  place  of  payment  without  the  acceptor's 
assent  (u). 

Difference  A  person  who  takes  a  bill  or  note  after  it  has  be- 

a"biu  or  note    come  due  is  not  a  holder  in  due  course,  but  takes  it 

afterlt*'^^        subject  to  any  defect  of  title  aflfecting  it  at  its  maturity, 

becomes  due.    and  thenceforward  no  person  who  takes  it  can  acquire 

or  give  a  better  title  than  that  which  the  person  from 

whom  he  took  it  had  (v) ;    but    such  an  instrument 

transferred  before  it  becomes  overdue  has,  in  common 

with  other   negotiable   securities,  certain  advantages 

annexed  to  it,  from  the  principle  of  the  law  merchant 

to  give  the  fullest  currency  and  effect  to  it  (x).     One 

MUierv.Bace.  of  the  chief  of  these  advantages  is  that,  although  a 

person  has  found  such  an  instrument,  or  acquired  it  by 

means  of  fraud,  or  even  stolen  it,  yet,  provided  it  is 

payable  to  bearer  or  to  order,  and  has  been  indorsed  in 

blank,  it  will  pass  like  cash  by  mere  delivery,  so  that 

the  holder,  though  his  own  title  to  it  is  bad,  yet  may 

confer  a  good  title  to  it   on  a  person  taking  band 

fide  for  value  (y).     This,  indeed,  is  the  true  test  of 

whether  an  instrument  is  negotiable. 

Whatinstru-         As  to  what  are  negotiable  instruments,  it  was  for- 

men^s  are  

negotiable.  merly  Considered  that  no  English  instrument  could 
be  negotiable  except  it  was  so  by  the  law  merchant  as 
thoroughly  established,  or  else  was  made  so  by  some 
statutory  provision,  and  that  no  stipulation,  or  condi- 
tion, or  modem  custom,  could  by  itself  make  such  an 
instrument  negotiable  (2;).  Instruments  the  negotiable 
character  of  which  is  thoroughly  established  are  the 

(u)  45  &  46  Vict.  c.  61,  8.  64  (2). 

(t;)  Sect.  36  (2). 

(a;)  It  may  be  noticed  tbat  if  a  bill  or  note  is  transferred  to  another 
on  the  day  it  becomes  due,  it  is  considered  as  transferred  before  it  became 
due.     See  Byles  on  Bills,  197. 

(y)  MUler  v.  Race,  i  S.  L.  C.  447  ;  i  Burr.  452. 

(2)  CrotwA  V.  Credit  FoncUr,  L.  R.  8  Q.  B.  374 ;  42  L.  J.  Q.  B.  183. 
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following: — Exchequer  bills,  bills  of  exchange,  pro- 
missory notes,  bank  notes,  cheques,  East  Indian  bonds, 
and  dividend  warrants  (a).  As  regards  foreign  instm- 
ments,  it  was,  however,  considered  that  they  might 
always  become  negotiable  by  modern  usage,  if  that 
usage  was  clearly  established  (b).  It  is  difficult  to 
see  the  force  of  such  a  distinction,  and  the  weight 
of  authority  must  now  be  considered  as  against  it, 
and  that  irrespective  of  the  true  law  merchant,  any 
instrument  may  become  negotiable  by  modem  usage, 
whether  it  is  an  English  or  a  foreign  instrument  (c). 
In  a  recent  case  it  has  been  distinctly  held  that  where  BechuancUand 
a  mercantile  usage  to  treat  as  negotiable  the  debentures  oxr!l[Jv!Ln 
of  an  English  company  has  been  proved,  the  Court  ^*^*'*^^'*"^'- 
will  give  effect  to  such  usage  notwithstanding  that  it 
may  be  of  recent  origin  (d). 

It  must,  however,  be  clearly  borne  in  mind,  that  even  No  title  eyen 
though  an  instrument  is  negotiable,  yet  if  it  is  payable  instrumentoan 
to  order,  and  not  indorsed,  the  thief  or  finder  cannot  ^  JlJ^f^*'"^ 
pass  any  title  to  it  by  forging  the  indorsement  (e), 
except,  indeed,  as  against  himself;  nor  in  the  case  of 
a  cheque  crossed  ^^  not  negotiable  "  can  a  person  pass 
any  better  title  than  he  had  himself  (/).     And   to  Bonajida 
enable  the    principle   that    a   negotiable    instrument  ^^    "*^* 
passes  like  cash  to  apply,  it  is  absolutely  necessary 
that  the  instrument  should  have  been  taken  for  valu- 
able consideration  and  bond  fide,  for  if  there  be  any 
mala  fides,  then  being  in  the  nature  of  specific  property, 
the  true  owner  has  a  right  to  recover ;  but  any  mala 
fides  must  be  alleged  and  clearly  proved  (^),  and  the 
mere  fact  of  a  person  not  having  exercised  the  fullest 

(a)  Willie'  Law  of  Negotiable  Instruments,  41. 

\h)  Ooodtoin  ▼.  RobarU,  i  App.  Gas.  476 ;  44  L.  J.  Ex.  157. 

{c)  Palmer's  Company  Law,  210. 

{d)  Bechuanaland  Exploration  Company  v.  London  Trading  Bank 
(1898),  2  Q.  B.  658  ;  67  L.  J.  Q.  B.  986 ;  79  L.  T.  270. 

(«)  Byles  on  Bills,  350. 

(/)  As  to  crossing  a  cheque  **  not  negotiable,"  see  post,  p.  197. 

{g)  Ooodman  ▼.  Harveyf  4  A.  &  E.  870  ;  Usher  v.  Rich,  10  A.  &  E. 
784. 
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caation  in  taking  anch  an  instmment  will  not  be 
sufficient  to  deprive  him  of  his  rights  as  a  transferee. 
To  do  this,  actual  mala  fides  must  exist,  and  even  gross 
negligence  and  want  of  caution  in  taking  the  instrn- 
ment  are  not  sufficient  to  deprive  the  transferee  of  his 
rights,  and  can  simply  operate  as  evidence  of  Jtuda 
fides.  If,  however,  a  transferee  of  a  bill,  or  note,  or 
other  negotiable  security,  wilfully  shuts  his  eyes  to 
manifest  circumstances  of  suspicion  in  a  case  in  which 
he  must  have  concluded  there  was  something  wrong, 
and  has  purposely  forborne  from  inquiry,  then  this  is 
equivalent  to  mala  fides,  or,  in  other  words,  if  there  were 
circumstances  sufficient  to  put  a  person  upon  inquiry 
which,  if  made,  would  probably  have  led  to  the  dis- 
covery of  a  defect,  neglect  to  make  such  inquiry  is  suffi- 
cient to  constitute  constructive  notice  of  the  defect  (//). 
It  is  in  some  cases  by  no  means  easy  to  determine 
London  Joint  when  this  principle  applies.  In  one  case,  a  broker, 
Simmom,  ^  ^^  fraud  of  the  owners,  pledged  negotiable  instruments 
belonging  to  other  persons  with  his  bankers,  who  did  not 
know  whether  they  belonged  to  the  broker  or  to  other 
persons,  or  whether  the  broker  had  any  authority  to  deal 
with  them,  and  they  made  no  inquiries.  The  broker 
having  absconded,  the  bankers  realised  the  securities, and 
in  an  action  brought  by  the  real  owner,  who  had  merely 
in  the  ordinary  way  of  business  intrusted  the  securities 
to  the  broker,  it  was  held  that  there  being,  as  a  matter 
of  fact,  no  circumstances  to  create  suspicion, — although 
the  bankers  knew  their  customer  was  a  broker,  and  as 
such  might  very  likely  have  securities  of  clients  in  his 
possession, — the  bankers  were  entitled  to  realise  the 
securities  and  retain  the  proceeds  {gg). 


(ff)  Goodman  v.  Harvey,  4  A.  &  E.  870 ;  Rapkad  v.  Ba/nk  of  England, 
17  C.  B.  161  ;  Jones  v.  Gordon,  2  App.  Gas.  616;  47  L.  J.  Bk.  i  ; 
Sheffield  v.  London  Joint  Stock  Bankj  J$  App.  Gas.  332 ;  57  L.  J.  Ch. 
986;  58  L.  T.  73S ;  Colonial  Bank  v.  Cody,  15  App.  Gas.  267 ;  63  L. 
T.  27;  39  W.  R.  17. 

{gg)  London  Joint  Stock  Bank  v.  Simmons  (1892),  A.  C.  201 ;  61  L.  J. 
Gh.  723  ;  66  L.  T.  625.  It  ie  no  doubt  somewhat  difficult  to  reconcile 
this  case  with  Sheffield  v.  London  Joint  Stock  Bank,  13  App.  Gas.  332 ; 
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"With  regard  to  the  point  of  what  will  be  sufficient  What  oonsti- 
valaable  consideration  for  the  transfer  of  a  bill  or  TOn^dmtJon* 
note,   the  Bills  of  Exchange  Act,  1882  (A),  provides  J'J^  ^»"  *>' 
as   follows :    "  Valaable  consideration  for  a  bill   may 
be   constitated  by  (i)  any  consideration  sufficient  to 
support  a  simple  contract;    (2)  an   antecedent  debt 
or    liability;  and  such  a  debt  or  liability  is  deemed 
valuable  consideration  whether  the  bill  is  payable  on 
demand   or  at  a  future  time.      Where  value  has  at 
any  time  been  given  for  a  bill,  the  holder  is  deemed 
to  be  a  holder  for  value  as  regards  the  acceptor  and 
all    parties  to  the  bill  who  became   parties  prior  to 
such  time  (i).     Where  the  holder  of  a  bill  has  a  lien 
on  it  arising  either  from  contract  or  by  implication  of 
law,   he  is  deemed  to  be   a  holder  for  value  to  the 
extent  of  the  sum  for  which  he  has  a  lien"  (/). 

As  has  been  already  stated,  the  general  rule  has  Forgery, 
always  been  that  no  title  can  be  obtained   through 
a  forgery,  and  this  is  also  expressly  provided  by  the 
Bills  of  Exchange  Act,  1882  (k).     A  forged  signature 
cannot  be  ratified,  but  if  a  person  whose   signature 
has  been  forged,  so  conducts  himself  as  to  induce  the 
holder  to  take  it  to  be  genuine,  he  is  estopped  from  Estoppel, 
afterwards   setting  up   the  forgery  (/).     If  a  bill  or 
note  bearing  a  forged  indorsement  is  paid  by  a  banker, 
the  loss  will  fall  on  him,  and  not  on  the  customer  (m), 
in  which  respect  it  is  now  dififerent  from  a  cheque,  as  is 
hereafter  noticed  (n).     Where  the  acceptance,  making,  Fraud, 
or  indorsement  of  a  bill  or  note  is  obtained  by  fraud. 


57  L.  J.  Ch.  986 ;  58  L.  T.  735 ;  bat  the  principle  is  the  same  in 
each  case,  and  the  real  difficulty  is  the  application  of  the  principle  to 
the  particular  facts. 

(h)  45  k  46  Vict  c.  61,  8.  27. 

(i)  Thus  suppose  a  holder  for  yalue  endorses  a  bill  to  an  agent  for 
collection,  the  agent  can  sue  the  acceptor,  but  could  not  sue  his  own 
principal. 

{j)  As  to  sufficiency  of  consideration,  see  also  Stott  v.  Fairlamb,  53 
L.  J.  Q.  B.  47  ;  32  W.  R.  354 ;  49  L.  T.  525. 

{k)  45  k  46  Vict.  c.  61,  8.  24. 

{I)  Byles  on  Bills,  272. 

(m)  RobarU  v.  Tucker,  16  Q.  B.  560.  (n)  See  poH,  p.  196. 
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SO  that  the  party  sought  to  be  made  liable  on  it  has 
had  in  fact  no  contracting  mind,  he  is  not,  in  the 
absence  of  negligence  on  his  part,  liable  upon  it  (o). 


Bank  of 
England  v. 
Vagliano. 


Grounds  of 
the  decision 
in  the  House 
of  Lords. 


The  important  case  of  Barik  of  England  v.  Vagli- 
ano (p)  may  here  be  conveniently  noticed.  Vagli- 
ano had  a  large  banking  account  with  the  Bank 
of  England.  One  of  Vagliano's  clerks  from  time  to 
time  drew  out  bills,  to  which  he  forged  the  name  of  a 
well-known  customer,  put  them  amongst  Vagliano's 
ordinary  bUls,  and  thus  got  his  acceptances  to  a 
number  of  such  forged  bills,  amounting  in  all  to 
about  ;^7  0,000.  To  farther  deceive  his  master,  the 
clerk  had  taken  care  to  draw  these  bills  in  favour  of 
a  person  the  customer  was  in  the  habit  of  drawing  in 
favour  of.  The  clerk  also  took  care  that  the  bank 
was  from  time  to  time  advised  of  tbese  bills,  and  they 
were  duly  paid,  and  debited  in  Vagliano's  pass-book. 
At  last  the  fraud  was  discovered,  and  Vagliano  sought 
to  recover  from  the  bank  the  total  amount  of  these 
fraudulent  bills,  with  which  his  account  had  been 
debited.  He  succeeded  originally,  and  before  the 
Court  of  Appeal,  but  failed  in  the  House  of  Lords. 
It  will  be  observed  that  there  was  here  a  forgery  of 
the  indorsement  of  the  payee,  and  therefore,  haviug 
reference  to  what  has  been  stated  in  the  last  para> 
graph,  primarily  the  loss  would  have  had  to  be  borne 
by  the  banker;  but  amongst  other  provisions  in  the 
Bills  of  Exchange  Act,  1882,  is  the  following: — 
"  Where  the  payee  is  a  fictitious  or  non-existent  per- 
son, the  bill  may  be  treated  as  payable  to  bearer"  (q). 
The  House  of  Lords  held  that  a  person  is  fictitious 
when  he  is  named  by  way  of  pretence  only,  and  with- 
out the  intention  that  he  shall  be  the  person  who  is 
to  receive  payment,  and  that  it  makes  no  difference 


(o)  Foster  v.  Mackinnon,  L.  R  4  G.  P.  704 ;  38  L.  J.  C.  P.  310; 
Lewis  V.  CZay,  67  L.  J.  Q.  R  224 ;  46  W.  R.  319. 

(p)  ( 1891 )  A.  0. 107  ;  60  L.  J.  Q.  B.  145  ;  64  L.  T.  353  ;  39  W.  R.  657. 
(q)  45  &  46  Vict  c  61,  B.  7  (3). 
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whether  the  name  of  each  payee  ia  that  of  an  actually 
existing  person  or  not  This  is  sufficient  in  itself  to 
explain  the  decision  to  the  stadent,  but  further,  it  was 
held  that  Yagliano  had  been  guilty  of  negligence,  and 
that  he  must  be  the  person  to  bear  the  loss,  and  not 
the  bank ;  for  where  one  of  two  innocent  parties  must 
suffer  by  the  fraud  of  the  third,  he  who  by  his  con- 
duct, however  innocently,  enables  the  fraud  to  be  com- 
mitted mast  be  the  sufferer  (r). 

The  liability  on  bills  and  notes  may  be  discharged  How  the 
in  different  ways,  and  especially  as  to  different  parties  JVu  or  note 
to  them.      If  the  person  primarDy  liable  on  such  an  JJIjJjJi^" 
instrument    pays   the   amount,  that   necessarily  dis- 
charges all  the  other  parties ;  but  if  a  person  not  so 
primarily  liable  pays  it,  then  only  he  and  parties  sub- 
sequent  to  him  are  discharged,  and  the    liability  of 
prior  parties  remains  (s).     Irrespective  of  payment,  the 
obligation  on  such  an  instrument  may  be  discharged 
by  the  acceptor  becoming  the  holder  of  it  in  his  own 
right  {t) ;  or  by  the  holder  absolutely  and   uncondi- 
tionally renouncing  his  right  against  the  acceptor,  which 
renunciation  must  either  be  effected  by  writing,  or 
by  delivering  up  the  bill  to  the  acceptor  (u) ;  or  by 
intentional  cancellation  of  the  instrument  apparent  on 
its  face  (t;) ;  or  by  any  material  alteration  (x) ;  also,  as 
to  parties  not  primarily  liable,  by  omission  to  present 
and  give  due  notice  of  dishonour  (y).     And  as — as  has  AcU  which 
been  pointed  out  (z) — ^the  position  of  the  parties  is  J^iiiSdSje 
similar  to  that  of  creditor,  principal  debtor,  and  surety,  drawer  or 
ftuy  act  that  will  operate  to  discharge  sureties  will 
operate  to  discharge  parties  not  primarily  liable  on 

(r)  See  also  auUon  y.  AUenborough  (1897),  A.  C.  90;  66  L.  J.  Q. 
B.  221 ;  75  L.  T.  556. 

(«)  45  &  46  Vict,  c  61,  «.  59.  (0  Sect  61. 

(tt)  Sect  62.  Be  Otorge,  Francis  v.  Bruce,  44  Ch.  D.  627  ;  59  L.  J.  Oh. 
709;  63  L.  T.  49 ;  Edwards  v.  Walters  (1896),  2  Oh.  157 ;  65  L.  J.  Ch. 
557  ;  74  L.  T.  396. 

(*)  45  &  46  Vict,  c  61,  8.  63. 

(x)  Sect  64.     See  ante,  p.  182. 

(y)  See  anee,  pp.  178-180.  (2)  Ante,  pp.  170,  173. 
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Notingand      bills  and  notes  (a).      Noting    or  protesting  is    not 
neceua^^for    necessaiy  to  entitle  a  person  to  sue  on  an  inland  bill 
*  ***J®*8n»  but    Qp  note,  although   even  as  to  them  noting  is  veiy 
inland  bUl.       Qsual;  but  in  the  case  of  a  foreign  bill  both  noting  and 
protesting  are  generally  necessary  (b).    By  the  noting 
is  meant  a  minute  made  by  a  notary  public  or  consnl, 
of  the  fact  of  the  presentment  and  dishonour  of  the 
instrument ;  and  by  the  protesting  is  meant  a  solemn 
declaration  by  the  same  official  that  the  instrument 
has  been  presented  for  payment  and  dishonoured.    An 
What  ia  an       inland  bill  is  one  which  on  its  face  purports  to  be 
what  18  a         both  drawn  and  payable  in  the  United  Kingdom,  or 
foreign  bill.      ^^^  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and 
Sark,  and  the  islands  adjacent  to  any  of  them,  beiug 
part  of  the  dominions  of  Her  Majesty,  or  drawn  within 
those  limits  on  some  person  resident  therein,  and  any 
Peculiarities     other  bill  is  a  foreign  bill  (c).     The  chief  peculiarities 
oreign  »  »•  ^f  j^  foreign  bill  in  which  it  difiFers  from  an  inland  one 
are — ^that  it  may  be  stamped  after  execution ;  it  re- 
quires noting  and  protesting ;  it  is  most  usually  drawn 
in  parts ;  and  it  is  occasionally  drawn  at  one  or  more 
"  usance  "  (d). 


Rules  of  con-  With  regard  to  the  law  which  governs  bills  drawn 
J^^rds foreign  ^^  pajable  abroad,  the  Bills  of  Exchange  Act,  1882, 
bills  where       contains  fuU  provisions  on  the  subject.     It  declares 

laws  conflict      .,     .    ^,  ,.,7,  ,  .  ./       .       -  .      , 

that  the  validity  as  regards  requisites  m  form  is  de- 
termined by  the  law  of  the  place  of  issue,  and  the 
validity,  as  regards  requisites  in  form  of  the  super- 
vening contracts,  such  as  acceptance  or  indorsement, 
or  acceptance  supra  protest,  is  determined  by  the  law 
of  the  place  where  such  contract  was  made,  provided 
that  where  a  bill  is  issued  abroad,  it  is  not  invalid  by 
reason  only  that  it  is  not  stamped  in  accordance  with 
the  law  of  the  place  of  issue,  and  that  where  a  bill 


(a)  For  the  acts  that  wiU  operate  to  discharge  sureties,  see  ante, 

pp.  54»  55- 

(6)  45  &  46  Vict.  c.  6t,  B.  51.  (c)  Sect.  4. 

{d)  As  to  meaning  of  "  usance,"  see  anUt  p.  177. 
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issned  abroad  conforms  as  regards  requisites  iu  form 
to  the  law  here,  it  may,  for  the  purpose  of  enforcing 
payment  thereof,  be  treated  as  valid  as  regards  every 
one  here.  The  interpretation  of  the  drawing,  indorse- 
ment, or  acceptance,  is  determined  by  the  law  of  the 
place  where  made ;  bat  when  an  inland  bill  is  indorsed 
in  a  foreign  country,  the  indorsement  as  regards  the 
payer  is  interpreted  according  to  the  law  here.  The 
duties  of  the  holder  with  regard  to  presentment,  pro- 
test, and  notice  of  dishonour  are  determined  by  the 
law  of  the  place  where  the  act  is  done  or  the  bill  is 
dishonoured ;  and  where  the  bill  is  drawn  abroad  and 
payable  here,  the  amount  of  the  bill,  in  the  absence  of 
stipulation,  is  calculated  according  to  the  rate  of  ex- 
change for  sight  drafts  at  the  place  of  payment  on  the 
day  the  bill  is  payable.  Where  a  bill  is  drawn  in  one 
country  and  payable  in  another,  the  point  of  when  it  is 
due,  having  reference  to  the  existence  or  non-existence 
of  days  of  grace,  is  determined  by  the  law  of  the  place 
where  it  is  payable  (e). 

A  receipt  for  the  money  given  on  the  back  of  a  bill  Receipt  on 
or  note  did  not  formerly  require  a  receipt  stamp,  but  ©r  note  re-* 
it  does  now  (/).     A  person  paying  a  negotiable  in-  ^'^^^  stamp, 
strument  has  a  right  to  the  possession  of  it  (g). 

If  an  instrument  is  on  its  face  so  ambiguous  that  Ambiguous 
it  is  doubtful  whether  it  is  meant  as  a  bill  or  a  note,  "*' ''"™®"  • 
it  is  in  the  election  of  the  holder  to  treat  it  as  either ; 
and  where  a  person  gave  a  note  for  money  borrowed, 
"  which  I  promise  never  to  pay,"  it  was  held  that  the 
word  "never"  might  be  rejected  (A).  A  corporation 
cannot  bind  itself  by  a  bill  or  note  unless  incorporated 
for  the  very  purpose  of  trade  (z). 


(c)  45  &  46  Vict,  c  61,  8.  72. 

(/)  Formerly  nee  54  &  55  Vict.  c.  39,  schedule  i,  title  "Receipt 
Exemptions  ;"  but  now  see  Finance  Act,  1895  (58  Vict.  c.  x6,  s.  9). 
(o)  Byles  on  Bills,  307. 
(A)  Chitty  on  Ck>ntract8,  129. 
(»)  Ibid.,  36s. 


Digitized  by 


Google 


192 


OF  MERCANTILE  CONTRACTS,  AND 


Podtion  if 
negotiable 
iDBtrnment 
lout. 


DemandiDg 
another  bifi 


Ortlering  lou 
not  to  be 
aet  up. 


The  effect  of  losing  a  negotiable  instrument  formerly 
was,  that  no  action  could  be  brought  in  respect  of  the 
amount  payable  thereon,  because  there  was  always  the 
possibility  that  it  might  have  got  into  the  hands  of 
a  bond  fide  holder  for  value ;  but  equity  would  have 
given  relief  on  a  proper  indemnity  being  given,  on  the 
principle  of  an  accident ;  and  by  the  Common  Law 
Procedure  Act,  1854  0^*  power  was  given  at  law  for 
the  court  or  a  judge  to  order  that  the  loss  should  not 
be  set  up  on  a  like  indemnity  being  giveA.  It  is 
now  provided  by  the  Bills  of  Exchange  Act,  1882, 
that  where  a  bill  has  been  lost  before  it  is  overdue, 
the  person  who  was  the  holder  of  it  may  apply  to  the 
drawer  to  give  him  another  bill  of  the  same  tenor, 
giving  security  to  the  drawer,  if  required,  to  indemnify 
him  against  all  persons  whatever,  in  case  the  bill 
alleged  to  have  been  lost  shall  be  found  again,  and 
that  if  the  drawer  on  such  request  refuses  to  give  such 
duplicate  bill,  he  may  be  compelled  to  do  so  (k).  This 
Act  also  contains  a  further  provision  to  the  effect  that 
in  any  action  or  proceeding  upon  a  bill,  the  court  or 
judge  may  order  that  the  loss  of  the  instrument  shall 
not  be  set  up,  provided  that  an  indemnity  be  given, 
to  the  satisfaction  of  the  court  or  judge,  against  the 
claim  of  any  other  person  upon  the  instrument  in 
question  (Z). 


Bill  or  note 

carries 

interest. 


A  bill  or  note  carries  interest  from  the  time  of 
dishonour  as  regards  the  acceptor  or  maker  thereof; 
and  as  regards  any  other  party  liable  thereon,  from  the 
time  of  notice  of  dishonour  having  been  given  to  such 
other  party.  And  it  has  been  decided  that  when  a  per- 
son guarantees  payment  of  a  bill  or  note,  be  is  liable 
not  only  for  the  principal  amount  of  it,  but  also  for 
interest  (m). 


ij)  17  &  18  Vict.  c.  125,  B.  Sy. 

(k)  45  &  46  Vict.  c.  61.  8.  69.  (0  Sect.  70. 

(m)  Aekerman  v.  Ehreiuperger,  16  M.  &  W.J99.     See  also  45  k  46 
Vict.  c.  61,  ■.  57. 
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It  is  not  technically,  though  it  mast  nearly  always  Tender  after 
be  practically,  a  defence  to  an  action  brought  on  a 
bill  or  note  that  after  the  day  for  payment  the  de- 
fendant tendered  the  amount  to  the  plaintiff,  for  he 
has  cx>mmitted  a  breach  in  not  paying  on  the  day, 
and  tJie  plaintiff's  claim  may  possibly,  under  special 
circnmstances,  be  for  damages  beyond  the  mere  amount 
of  ihe  bill  (n). 

To  snm  up  as  to  bills  and  notes,  the  following  may  Summuy  of 
be  stated  as  the  chief  points  in  which  they  differ  from  between  bills 
other  simple  contracts :—  ^^  JJ^", 

1.  They  must  always  be  in  writing.  nm^e 

»«t  11  -IT  ,      .    1       T  contract!. 

2.  They  must  always  be  stamped,  and  as  to  inland 
bills,  before  execution  (0). 

3.  They  import  a  consideration,  so  that  it  need  not 
appear  on  the  &ce  of  the  instrument  (p). 

4.  They  carry  interest. 

5.  They  are  negotiable. 

The  relation  existing  between  a  banker  and  his  Relation  exitt- 
cnstomer  is  not  that  of  trustee  and  cestui  que  trust ;  {^nker  an? 
but  "the  customer  lends  money  to  the  banker,  and  <^^*<»'"®''* 
the  banker  promises  to  repay  that  money,  and,  whilst 
indebted,  to  pay  the  whole  or  any  part  of  the  debt 
to  any  person  to  whom   his   creditor,  the  customer, 
in  the  ordinary  way  requires  him  to  pay  it "  {q),  and 
this  debt  is  paid  by  the  banker  duly  honouring  his 
customer's  bills,  notes,  and  chequea 

A  cheque  has   already  been   defined   as   a   bill   of  Cheques. 
exchange  drawn  on  a  banker  payable  on  demand  (?*). 


(n)  Hume  ▼.  Peploe,  8  East,  168. 

(0)  A  bill  or  note  not  properly  stamped  cannot  be  admitted  even  as 
evidence  of  the  receipt  of  the  money  alleged  to  have  been  lent :  Azhling 
V.  ^oon  (1891),  I  Oh.  601  ;  64  L.  T.  193. 

(P)  A  gnarantee  is  the  same  on  this  point ;  see  19  &  20  Vict.  c.  97, 
>•  3»  onfe,  p.  53. 

(9)  Per  Alderson,  B.,  in  RcHmtU  v.  Twker,  16  Q.  B.  575  ;  HiU  v. 
J'o««y,2H.L.C.28. 

(r)  itrte,  p.  165. 

N 
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The  drawer  of  the  eheqne  is  the  person   primarily 
liable,  and  it  is  the  duty  of  a  banker  to  cash    his 
customer's  cheques  if  he  has  sufficient  assets  of  that 
customer,  and  if  he  fails  in  this  duty  an  action  will 
lie  against  him,  even  although  the  customer  has  sos- 
The  rules  as  to  tained  no  actual  loss  or  damage  by  his  act  (s).    Cheques 
^^y^gene^**"  are  not  intended,  like  bills  and  notes,  for  circulation^ 
r^y  to  but,  generally  speaking,  the  rales  as  to  bills  and  notes 

apply  to  them,  and  in  particular  they  are  negotiable  (t}. 
Time  within  A  person  receiring  a  cheque  should  present  it  for 
shooi/be^nK  payna©nt  within  a  reasonable  time  (v) ;  and  in  deter- 
sented.  mining  what  is  a  reasonable  time,  regard  must  be 

had  to  the  nature  of  the  instrument,  the  usage  of 
trade  and  of  bankers,  and  the  facts  of  the  particular 
case  (v).  Ordinarily,  however,  if  the  banker  is  in 
the  same  place,  it  should  be  presented  during  the  next 
day,  and  if  in  a  different  place,  forwarded  for  present- 
ment within  that  time,  and  presented  by  the  person 
to  whom  so  forwarded  within  the  day  after  he  receives 
OonsM^aenoe  it  (x).  Where  a  cheque  is  not  presented  for  payment 
menTwitSn"*^  within  such  reasonable  time,  and  the  drawer,  or  person 
the  proper  qq  whose  account  it  is  drawn,  had  the  right  at  the 
time  when  it  should  have  been  presented,  as  between 
himself  and  the  banker,  to  have  the  cheque  paid,  and 
suffers  actual  damage  through  the  delay,  he  is  dis- 
charged to  the  extent  of  such  damage,  that  is  to  say, 
to  the  extent  to  which  such  drawer  or  person  is  a  cre- 
ditor of  the  banker  to  a  larger  amount  than  he  would 
have  been  had  such  cheque  been  paid.  The  holder  of 
a  cheque  as  to  which  such  drawer  or  person  is  dis- 
charged is,  however,  a  creditor  of  the  banker  in  lieu 
of  such  drawer  or  person  to  the  extent  of  such  dis- 
charge, and  is  entitled  to  recover  the  amount   from 


{s)  MarzeUi  ▼.  W%Hiam$y  i  B.  &  A.  415.  This  furnishes  an  instance 
of  the  truth  of  the  rule  that  injuria  sine  damno  will  entitle  a  person  to 
maintain  an  action,  as  to  which  see  ante,  pp.  3,  4. 

(0  iPLewn  y.  Clydesdale  Banking  Co.,  9  App.  Gas.  95  ;  50  L.  T.  457. 

(u)  45  k  46  Vict.  c.  61,  8.  45. 

(V)  Sect.  74  (2). 

(as)  Byles  on  Bills,  22. 
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him  (y).  Thus,  sappose  A.  draws  a  cheque  on  his 
bankers  for  £$0^  and  pays  it  to  B.,  who  neglects  to 
present  it  within  a  reasonable  time,  and  meanwhile 
the  banker  fails,  A.  having  at  the  time  snfficient 
money  to  his  credit  to  meet  the  cheque,  here  A 
is  discharged,  but  B.  can  prove  for  £$0  against  the 
banker's  estate. 

It  has  been  already  stated  that  a  person  taking  a  Overdue 
bill  or  note  after  it  becomes  due  takes  it  subject  to     ^^^' 
all  faults  it  was  subject  to  in  the  transferor's  hands  {z). 
It  has  been,  however,  decided  that  this  rule  does  not 
primarily  apply  to  cheques  (a),  but  that  if  a  cheque  has 
been  overdue  for  an  unreasonable  length  of  time,  then 
it  does  (&).     A  person,  therefore,  who  takes  a  stale 
cheque,  takes  it  at  his  peril ;  if  it  is  in  all  respects  a 
good  cheque,  he  can  enforce  it  against  the  drawer,  but 
if  it  is  affected  by  fraud  or  illegality,  he  cannot  recover 
on  it.    A  post-dated  cheque  bearing  merely  an  ordinary  Post-dated 
penny  stamp  is  a  valid  and  negotiable  instrument,  and  ®^**i"®- 
is  complete  and  regular  upon  the  face  of  it,  so  that  a 
person  taking  such  a  cheque  before  its  date  has  never- 
theless a  good  title  (c). 

If  a  banker  pays  a  cheque  to  which  the  drawer's  A  banker  pay- 
signature  has  been  forged,  he  (the  banker)  must  bear  cheque^Saw 
the  loss  incurred  thereby,  unless  it  has  been  caused  *i»«lo««. 
by  the  customer's  negligence  (rf).     The  liability  of  a 
banker  in  the  case  of  his  paying  a  cheque  bearing  a 
forged  indorsement  was  formerly  the  same;  but  this 
being  considered  a  hardship  on  bankers, — who,  whilst 


(y)  45  k  46  Vict.  c.  61,  8.  74  (i,  3). 

(z)  Ante,  p.  184. 

(a)  London  «k  County  Banking  Co,  v.  Oroome,  8  Q.  B,  D.  278;  51 
L.  J.  Q.  B.  224 ;  30  W.  R.  382. 

(6)45  &  46  Vict.  c.  61,  8.  36  (3),  and  8.  73.  "What  is  an  un- 
reasonable length  of  time  for  this  purpose  is  a  question  of  fact." 

(c)  Eiteheock  v.  Edwards^  60  L.  T.  636 ;  Royal  Bank  of  Scotland  v. 
Tottenham  (1894),  2  Q.  B.  715  ;  64  L.  J.  Q.  B.  99 ;  71  L.  T.  168. 

[d)  Bobarts  v.  Tui^eer,  16  Q.  B.  560 ;  Young  v.  OroU,  4  Bing.  253 ; 
and  see  BancenddU  v.  Bennet,  3  Q.  B.  D.  525  ;  47  L.  J.  Q.  B.  624. 
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Bat  not  10  if 
it  is  a  forged 
indoraement. 


Ogdenf, 
Beruu. 


Protection  of 
bankers. 


O.  W,  By,  V. 
London  A 
County  Bank. 


they  may  reasonably  be  supposed  to  know  their  cii»- 
tomers'  signatures,  cannot  possibly  be  expected  to  know 
the  signatures  of  payees, — it  has  been  provided,  with 
regard  to  indorsement,  that  the  banker  shall  be  dis- 
charged if  the  cheque  purports  to  be  duly  indorsed,  so 
that  in  the  case  of  a  forged  indorsement  of  a  cheque  the 
loss  now  falls  on  the  customer  {e).  But  though  a  banker 
is  thus  protected,  yet  a  third  person  who  cashes  a 
cheque  bearing  a  forged  indorsement  is  not,  and  in 
such  an  event  will  be  liable  to  refund,  to  the  rightful 
owner  of  the  cheque,  the  money  which  he  received  on 
it  when  it  was  honoured  by  the  banker  on  whom  it 
was  drawn  (/).  However,  bankers  who  receive  and 
collect  cheques  for  their  customers  are  specially  pro- 
tected by  the  Bills  of  Exchange  Act,  1882,  which 
provides  that  where  a  banker  in  good  faith,  and  with- 
out negligence,  receives  payment  for  a  customer  of  a 
cheque  crossed  generally,  or  specially  to  himself,  and 
the  customer  has  no  title,  or  a  defective  title  thereto, 
the  banker  shall  not  incur  any  liability  to  the  true 
owner  of  the  cheque  by  reason  only  of  having  received 
such  payment  {g).  On  this  enactment  it  has  been  held 
that  a  banker  thus  collecting  a  cheque  for  a  customer 
is  relieved  from  liability  although  the  customer's 
account  is  overdrawn,  and  the  effect  of  the  collection 
is  to  benefit  the  banker  by  enabling  him  thus  to  get 
payment  of  the  overdraft  {h),  A  person  may  be  a 
''  customer  "  within  the  meaning  of  the  statute  though 
he  has  not  actually  got  an  account  at  the  bank, 
e,g.  if  he  has  long  been  in  the  habit  of  passing 
cheques  through  the  bank,  and  thus  obtaining  the 
money  (i). 


(e)  16  &  17  Vict  c  59;  amended  and  re-enacted  by  45  k  46  Vict 
o.  61,  8. 60. 

(/)  Ogden  v.  BenoB,  L.  R.  9  C.  P.  513 ;  43  L.  J.  O.  P.  259 ;  22  W. 
R.80S. 

{g)  45  &  46  Vict  a  61,  a.  82. 

\h)  CUxrU  V.  Lwidon  &  County  Banking  Co.  (1897),  I  Q.  B.  552 ; 
66  L.  J.  Q.  B.  354 ;  76  L.  T.  293. 

(»)  Oreat  Western  Ry.  v.  London  <t  CowUy  Bank  (19CX)),  2  Q.  B.  464 ; 
69  L.  J.  Q.  B.  741 ;  82  L.  T.  746. 
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• 
If  a  banker  pays  money  on  a  customer's  cheque  to  Oiutomer 
some  third  person,  he  cannot,  on  discovering  that  such  ®^*      ""*" 
castomer  has  overdrawn  his  account,  recover  back  the 
sam  he  has  paid  (k). 

Cheques  are  frequently  crossed,  that  is,  they  have  Crotting 
the    name   of  some   banker  written   across  them,  or  ^  ***'***' 
simply  two  transverse  lines  with  or  without  the  words 
**  &  Co./'  leaving  the  name  of  the  particular  banker  to 
be  filled  in  or  not,  but  at  any  rate  rendering  it  neces- 
sary that  it  should  be  paid  through  some  banker.    The  Meaning, 
sabject  of  crossed  cheques,  irrespective  of  any  statute,  effJct*of*° 
is  well  dealt  with  in  "Byles  on  Bills"  as  follows:  "It  ^^^/^J 
^    -  1 — ^  u^^-n  o  AAtnTTinn  Dractice«  not  only  in  the  City  common  law. 


Page  196 

The  case  of  G.  W.  Ry.  v.  London  <fe  County  Bank 
quoted  on  this  page  was  overruled  by  the  House  of 
Lords  on  July  22 ,  1901. 


crossea  cut^quo  uvuoxttaow  v^mm.  •»^^^^^— 
is  at  common  law  strong  evidence  of  negligence  on  the 
part  of  the  banker,  rendering  him  responsible  to  his 
customer.  The  holder  may  at  common  law  erase  the 
name  of  the  banker,  and  either  substitute  that  of 
another  banker,  or  leave  the  words  '  &  Co.'  remaining 
alone.  It  is  also  not  unusual  to  write  the  words 
^  &  Co.'  only  in  the  first  instance,  leaving  the  parti- 
cular banker's  name  to  be  filled  up  afterwards  or  not, 
so  as  to  insure  the  presentment  by  some  banker  or 
other  "(O- 


{h)  Chambert  v.  Miller,  13  C.  B.  (N.  S.)  125. 
(0  Byles  on  Bills,  30. 
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ProYirioiu  of  The  law  on  the  subject  of  crossed  cheques  is  now 
Exchange^Act,  contained  in  the  Bills  of  Exchange  Act,  1882  (fn}. 
Jjl^'e?***  -^y  *^^^  -^^*'  *  cheque  may  be  crossed  generally  by 
ohequei.  putting  across  it  two  transverse  lines,  with  or  without 

the  words  "  and  Company,"  or  any  abbreviation  thereof, 
or  it  may  be  crossed  specicdly  by  writing  across  it  the 
name  of  a  banker,  and  it  may  in  either  case  be  so 
crossed  with  the  addition  of  the  words  "  not  negoti- 
able *'  (71).  Any  lawful  holder  may  cross  a  cheque,  but 
may  not  alter  it,  though  he  may  add  to  it  the  words  "not 
negotiable,"  and  a  banker  to  whom  a  cheque  is  crossed 
may  again  cross  it  specially  to  another  banker  for  collec- 
tion (0).  Where  a  cheque  ia  crossed  generally,  the 
banker  on  whom  it  is  drawn  must  only  pay  it  to  a 
banker,  and  where  crossed  specially,  then  only  to  the 
particular  banker  or  his  agent ;  and  if  so  paid,  then 
the  banker  is  protected  by  the  payment,  as  also  is 
the  drawer  if  the  cheque  came  to  the  hands  of  the 
payee ;  but  if  the  banker  pays  the  cheque  other- 
wise than  according  to  the  crossing,  then  he  is  liable 
to  the  true  owner  for  any  loss  sustained  owing  to  the 
cheque  having  been  so  paid.  In  the  case  of  any 
alteration  or  obliteration  in  the  crossing,  the  banker 
is  not  liable  if  the  alteration  or  obliteration  is  not 
apparent  {p). 


Crossing 
cheque  '*not 
negotiable." 


With  regard  to  the  crossing  of  a  cheque  "not 
negotiable,"  this  does  not  restrain  its  transfer,  but  it  is 
provided  (g)  that  a  person  taking  a  cheque  so  crossed 
shall  not  have,  and  shall  not  be  capable  of  giving,  a 
better  title  to  the  cheque  than  that  which  the  person 
from  whom  he  took  it  had.  Thus,  if  A.  steals  a  crossed 
cheque  payable  to  bearer,  or  to  order  and  indorsed,  and 
which  cheque  is  crossed  "  not  negotiable,"  and  gets  it 


(m)  45  k  46  Vict,  c  61. 

(n)  45  &  46  Vict.  c.  61,  8.  76 

(o)  Sects,  77,  *!%, 

{p)  Sects.  79,|8o. 

($)  Sect.  81. 
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cashed  by  S.,  who  takes  it  honestly,  yet  B.  has  no  title 
because  of  the  crossing  '*  not  negotiable/'  and  cannot 
retain  the  cheqne  as  against  the  trae  owner  (r). 

(r)  "Wltli  regard  to  the  subject  of  crossed  cheques,  the  first  statutory 
pToviaioxi  on  the  subject  was  contained  in  21  ft  22  Vict.  c.  79.  The 
inaufficieTicy  of  this  statute  was  shewn  by  the  case  of  Smith  v.  Union 
Bank  of  London  (i  Q.  B.  D.  31  ;*45  L.  J.  Q,  B.  149),  and  it  was  re- 
pesde<i  by  39  &  40  Viot  c  81,  which  contained  new  and  more  precise 
provisions  on  the  subject.  This  Act  has  now,  in  its  turn,  been  repealed 
by  4S  &  4.6  Vict.  c.  61,  s.  96,  except  as  to  anything  done  or  sufiFered 
before  i8th  August  18S2,  and  the  law  is — as  stated  in  the  text — now 
governed  by  that  statute. 
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CHAPTER   VI. 

OF   SOME   PARTICULAR  CONTRACTS  IRRESPECTIVE   OF   ANT 
DISABILITY   OF   THE   CONTRACTING   PARTIES. 


Matters  con- 
sidered in 
this  chapter. 


Under  this  heading  it  is  proposed  to  consider  shortly 
contracts  as  to  ships,  insurance,  patents,  copyrights, 
and  trade-marks;  contracts  with  legal  practitioners, 
medical  men,  dentists,  witnesses,  corporations,  com- 
panies, and  institutions ;  and  contracts  in  the  relation 
of  master  and  servant. 


Merchant 
Shipping  Act, 
1894. 


I.  Ships.  The  statute  now  in  force  containing  provisions  as  to 

the  registration  and  ownership  of  ships,  and  generally 
as  to  merchant  shipping,  is  the  Merchant  Shipping  Act, 
1894(a).  One  important  provision  in  that  statute 
has  been  already  incidentally  noticed  (b\  viz.  that  a 
How  a  ship  or  registered  ship,  or  any  share  therein,  must  be  transferred 
transfer^!"  by  bill  of  sale,  in  the  form  given  therein,  and  attested 
by  a  witness,  and  registered  by  the  registrar  of  the  port 
at  which  the  ship  is  registered  (c) ;  and  this  registra- 
tion is  of  great  importance,  for  in  the  case  of  several 
mortgages,  they  will  have  priority,  not  according  to  the 
date  of  execution,  but  according  to  the  date  of  regis- 
tration (d).  On  the  discharge  of  a  mortgage,  satisfac- 
tion thereof  has  to  be  entered  on  the  register  (e). 


As  to  owner- 
ship. 


As  to  ownership  in  a  British  ship,  it  is  considered 
as  being  divided  into  sixty-four  equal  parts,  and  per- 


(«)  57  A  $8  Vict.  c.  60. 

(6)  Ante,  p.  6a 

(<^)  57  &  5^  Vict.  c.  60,  88.  24,  26.  This  transfer  is  exempted  from 
stamp  daty,  as  also  are  all  agreements  between  masters  of  ships  and 
seamen,  if  made  in  the  proper  form  (sect.  721). 

id)  57  &  58  Vict  c.  60,  8.  33. 

(c)  Sect.  320. 
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sons  may  hold  one  or  more  shares,  so  only  that  the 
total  nnmber  of  registered  holders  does  not  exceed 
sLzty-fonr;  bnt  five  or  less  persons  may  register  as 
joint-owners  of  one  or  more  shares,  and  as  such  be 
considered  as  one  person   (/).     Ships,  to  have  the 
privileges  of  British  vessels,  must  be  duly  registered, 
and  a  certificate  of  the  registry  is  given ;  and  certifi- 
cates may  also  be  given  by  the  registrar  of  ships,  aatho- 
rizing  the  same  to  be  disposed  of,  or  mortgaged,  oat 
of  the  United  Kingdom  (g). 

The  condnct  of  a  ship  during  its  voyage  is  intrusted  Power  of 
to  a  person  called  the  master,  and  he  is  invested  with  daring  roy age, 
a  power  to  do  everything  necessary  to  bring  the 
voyage  to  the  best  termination  he  can;  and  in  de- 
termining what  he  shall  do,  he  must  consider  the 
interests  of  all  parties  concerned  (A).  If  it  becomes 
necessary  to  sell  or  hypothecate  the  ship,  the  master 
should,  if  he  has  the  opportunity,  obtain  the  owner's 
consent  thereto ;  but  if  he  is  at  a  distant  English  port, 
or  at  a  foreign  port  where  the  owner  has  no  agent, 
and  immediate  payments  are  required,  he  has  power 
to  borrow  money  on  the  owner  a  credit,  or  even  to  sell 
or  hypothecate  the  ship  and  cargo ;  and  if  the  cargo 
is  dealt  with,  the  owner  must  indemnify  the  merchant, 
who  will  have  a  right  either  to  take  what  his  goods 
actually  fetched,  or  what  they  would  have  fetched 
had  they  been  brought  to  their  destination  (i).  The 
master  has  also  power  to  pledge  the  shipowner's  credit 
for  stores  or  other  necessaries  for  the  ship,  under  like 
circumstances  as  above  mentioned  with  regard  to  bor- 
rowing money  on  it  (k). 

It  must  necessarily  be  that  the  master  of  a  ship 

(/)  57  &  58  Vict  c.  60,  8.  5.  {g)  Sects.  2,  14,  39. 

(h)  The  Bona,  51  L.  T.  28. 

(t)  Smith*!  Mercantile  Law,  358,  359;  Ounn  v.  RcherU,  L.  R.  9  C. 
P-  331 ;  43  L.  J.  0.  P.  223  ;  Tht  Fanny,  The  Mathilda,  48  L.  T.  771 ; 
5  ABp.  M.  O.  75. 

{k)  Ounn  v.  Moberts,  supra. 
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Master  has 

unlimited 

disoretioD. 


Jettison. 


General  and 

particular 

average. 


Salvage. 


has  an  unlimited  discretion  how  to  act  in  times  of 
peril  during  the  voyage,  and  it  may  be  sometimes 
necessary  for  the  safety  of  all  to  incur  some  loss,  e.g. 
by  jettison,  which  is  the  throwing  of  goods  overboard 
to  lighten  the  ship,  so  that  they  are  lost.  In  such 
cases  it  would  be  manifestly  unfair  that  the  particular 
owner  should  bear  the  whole  burthen  of  what  has 
been  done  as  much  for  others'  benefit  as  his  own,  and 
the  loss  is  therefore  rateably  adjusted  between  all 
owners,  which  adjustment  is  called  general  average, 
and  appears  to  be  founded  not  upon  contract,  or  the 
relation  created  by  a  contract,  but  upon  a  rule  of  the 
common  law,  and  upon  the  principle  of  the  ancient 
maritime  law  {I).  As  distinguished  from  this,  parti- 
cular average  is  sometimes  spoken  of,  which  simply 
arises  when  some  particular  injury  is  done,  by  accident 
or  otherwise,  not  voluntarily  for  the  benefit  of  all ; 
and  here  no  contribution  to  the  loss  is  made,  but  it 
has  wholly  to  be  borne  by  the  person  to  whom  the 
injured  property  belongs  (m). 

When  some  special  and  extraordinary  assistance  is 
rendered,  whereby  a  ship,  the  persons  on  it,  or  its 
cargo  are  saved,  the  persons  rendering  such  successful 
assistance,  who  are  called  salvors,  are  entitled  to  a 
compensation,  which  is  called  salvage  {n).  As  to  the 
persons  who  may  become  entitled  to  salvage,  it  may 
be  particularly  noticed  that  neither  the  passengers  nor 
the  crew  of  a  rescued  ship  can  so  claim  unless  circum- 
stances have  put  an  end  to  the  common  duty  of  both 
to  do  their  best  to  save  the  ship,  e.g,  the  hond  fide 
abandonment  of  the  ship  at  sea  {o) ;  and  with  reference 

{I)  Pirie  v.  Middle  Dock  Co,^  44  L.  T.  426.  See  further  on  the  sub- 
ject of  general  average,  Attwood  v.  Sellar^  5  Q.  B.  D.  286 ;  49  L.  J.  Q.  B. 
515  ;  28  W.  R.  604 ;  Gordon  v.  Manoood,  7  Q.  B.  D.  62  ;  50  L.  J.  Q.  B. 
634 ;  29  W.  R.  673. 

(m)  See  the  distinction  between  general  and  particular  average  well 
stated  by  Lord  Kenyon  in  BirlceUy  v.  Pragi-avef  1  East,  226,  227. 

(n)  See  Brown's  Law  Diet.  472,  473. 

(0)  The  Vreda,  30  L.  J.  Ad.  209  ;  The  Florence,  16  Jur.  572.  The 
chief  statutory  provisions  as  to  salvage  are  contained  in  57  &  58  Vict, 
c.  60,  Part  ix. 
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to  the  salvage  itself,  it  is  only  allowed  in  the  case  of 
sacceas ;  and  the  practice  is  rarely  to  allow  more  than 
a  moiety  for  salvage  (p).     A  pUot  who  simply  performs 
ordinary  pilot  services,  is  not  entitled  to  anything  for 
salvage,  or  even  for  extraordinary  pilot  services ;  but  he 
is  entitled  to  something  extra  in  this  respect  if  he  per- 
forms extraordinary  services,  more  than  a  pilot  for  his 
ordinary  fees  could  be  expected  to  do  (q).     In  the  case  Rule  m  to 
of  a  collision  between  two  ships,  the  rule  in  the  Court  theoSw  of 
of  Admiralty  has  always  been  that  where  both  ships  f^^**"* . 
are  in  fault  the  damage  shall  be  borne  in  this  way :  ships. 
the  loss  sustained  by  the  two  vessels  is  added  together 
and  divided  between  them  (r),  and  the  Judicature  Act, 
1873  (s),  specially  provides  that  this  rule  is  stUl  to 
continue.     Where,  however,  one  ship  has  by  wrong 
manoeuvres  placed  another  ship  in  a  position  of  ex- 
treme danger,  the  latter  will  not  be  held  to  blame  in 
the  event  of  her  doing   something  wrong,  and  not 
having  manoeuvred  with  perfect  skill  and  presence  of 
mind  (t), 

A  bottomry  bond,  strictly  speaking,  is  a  mortgage  Bottomry 
or  pledge  of  a  ship  by  the  owner  or  agent  to  secure        ' 
the  repayment  of  money  lent  for  the  use  of  the  ship ; 
and  the  conditions  of  it  are,  that  if  the  ship  is  lost  the 
lender  loses  his  money ;  but  if  it  arrives,  then  not  only 
the  ship  itself  is  liable,  but  also  the  person  of  the 
borrower.     A  security  given  on  the  cargo,  and  not  on  jftetponderuia 
the  ship,  is  also  now  generally  called  a  bottomry  bond     ^^' 
indiscriminately  with  the  above,  though  properly  dis- 
tinguished as  a  respondentia  bond.     Because  of  the 
risk  the  lender  runs  of  losing  his  money  entirely  by 


(p)  The  Inea,  Sw.  370 ;  The  KiUeena,  6  P.  D.  193 ;  45  L.  T.  621  ; 
Tht  Oraigs,  5  P.  D.  186 ;  29  W.  R.  446. 

{g)  Aherblom  v.  Price,  7  Q.  B.  D.  129 ;  50  L.  J.  Q.  B.  629 ;  29  W. 
B.  797  ;  44  L.  T.  837. 

(r)  See  VlTilluuDB  and  Bnioe's  Admiralty  Practice,  86. 

{a)  36  k  37  Vict.  c.  66,  s.  25  (9).  See  hereon  Chartered  Mercantile 
Bank  of  India  t.  Netherlamdt  India  Steam  Navigation  Ck>.,  10  Q.  B.  D. 
521  ;  52  L.  J.  Q.  B.  220  ;  48  L.  T.  546 ;  31  W.  R.  445. 

(t)  The  Bffwdl  OatOe,  4  P.  D.  219 ;  28  W.  R.  293  j  41  L.  T,  747- 
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the  loss  of  the  ship  or  cargo,  it  has  always  been  legal, 
even  when  the  usury  laws  were  in  force,  to  reserve  any 
amonnt  of  interest  on  snch  a  loan ;  and  if  there  are 
several  of  these  securities  given  during  a  voyage,  the 
last  will  generally  be  paid  first,  because,  without  the 
last,  possibly  the  vessel  might  have  been  lost  alto- 
gether (u).  It  has  been  held  that  a  person  who  has 
advanced  money  for  the  purpose  of  discharging  dock 
dues,  stands  in  the  same  position  as  the  dock  company, 
and  his  claim  ranks  with  pilotage  and  towage  claims, 
and  has  priority  over  the  claim  of  a  holder  of  a  bottomry 
bond  of  a  previous  date  (x), 

Diflferenoe  The  owner  of  a  ship  sometimes  lets  it,  or  some  part 

charter-party  ot  it,  for  a  particular  voyage,  which  is  done  by  means 
of  ladin*^  of  an  agreement  called  a  charter-party  (y) ;  and  some- 
times he  simply  agrees  to  carry  any  one's  goods  therein 
without  letting  any  particular  part  of  the  ship,  which 
agreement  is  carried  out  by  means  of  a  bill  of  lading, 
which  is  in  form  a  receipt  for  the  goods  and  an  under- 
taking to  carry  them,  given  by  the  owner  or  master  {z). 
A  bill  of  lading  may  be  transferred  by  indorsement,  and 
this  will  pass  the  property  in  the  goods,  and  all  lia- 
bilities and  all  rights  of  action  in  respect  thereof,  and 
the  indorsee  may  sue  thereon  in  his  own  name  (a) ; 
and  such  an  indorsement  for  value  band  Jide  without 
notice,  deprives  the  vendor  of  any  right  of  stoppage  in 
transitu  (b),  unless  the  person  through  whom  the  bill 
of  lading  comes  had  no  authority  to  put  it  in  drcula- 
tion  (c).      A  bill  of  lading  is  not,  however,  a  negotiable 

(u)  See  hereon  Smith's  Mercftntile  Law,  512-519. 

{x)  The  SU  Lawrence,  5  P.  D.  250  ;  49  L.  J.  P.  82. 

(y)  See  Brown's  Law  Diet.  87.  For  a  form  of  a  charter-party,  see 
Appendix  to  Anson's  Contracts. 

(z)  For  a  form  of  a  bill  of  lading,  see  Appendix  to  Anson's  Contracts. 
The  ordinary  principles  of  contract  apply  to  a  bill  of  lading,  so  that^  for 
instance,  parol  evidence  cannot  be  admitted  to  vary  its  terms  {Led^ic  v. 
Ward,  20  Q.  B.  D.  475 ;  57  L.  J.  Q.  B.  379 ;  58  L.  T.  908). 

(a)  18  ft  19  Vict,  cm,  s.  I. 

(&)  As  to  stoppage  in  trantitu^  see  ante,  pp.  105-X08 ;  56  &  57  Vict 
c.  71.  »•  47. 

(c)  Qumey  v.  Behrend,  3  £.  &  B.  622. 
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instrument,  as  it  mnst  be  borne  in  mind  that,  beyond 
what  has  jast  been  stated,  the  indorsement  of  such  an 
instmment  cannot  confer  a  better  title  than  was  pos- 
sessed by  the  indorser  (d).  In  respect  of  the  carriage  Freight. 
of  goods,  either  by  means  of  a  charter-party  or  a  bill  of 
lading,  a  certain  reward  is  payable,  which  is  called  the 
freight,  and  for  which  the  shipowner  can  sne,  and  for 
which  he  has  a  lien  on  the  goods,  provided  they  are 
in  his  possession ;  if,  however,  he  has  actnally  let  out 
the  whole  ship,  he  has  thns  parted  with  possession  of 
her  and  her  cargo,  and  has  no  lien  (e).  The  owner 
of  goods  does  not  by  simply  indorsing  the  bill  of  lading, 
and  delivering  it  to  the  indorsee  by  way  of  security  for 
money  advanced  by  him,  pass  the  property  in  the  goods 
to  such  indorsee  so  as  to  make  him  directly  liable  to 
the  shipowner  for  freight  (/), 

In  the  case  of  loss  of  goods  during  a  voyage,  the  LUbiiitj  of 
question  arises,  What  is  the  liability  of  the  shipowner  foil^M"**" 
or  person  carrying  the  goods  ?     At  common  law  such  J^gJ^" 
persons  were,  like  carriers  by  land  (ff),  liable  for  all  losses  voyage, 
except  acts  of  God  and  the  £ing^s  enemies,  and  the 
charter-party  or  bill  of  lading  always  contains  a  stipula- 
tion exonerating  them  from  such  losses,  and  from  those 
occasioned  by  perils  or  accident  of  the  seas  (h)y  and 
navigation,  or  by  fire ;  and  now  with  regard  to  any 


{d)  As  to  negotiable  instruments,  see  anU,  pp.  184,  185. 

(e)  Brown's  Law  Diet.  245,  title  "Freight." 

if)  SewdL  v.  BwrcUck,  10  App.  Cas.  74 ;  54  L.  J.  Q.  B.  156 ;  52  L. 

T.445. 

(^)  As  to  whose  liability,  see  ante,  pp.  128-136. 

(k)  As  to  what  is  a  ''peril  of  the  sea,'* see  WiUon  v.  The  Xantko  (12 
App.  Cas.  503;  56  L.  J.  P.  116),  where  it  was  held  that  foundering 
caused  by  collision  with  another  vessel  is  within  the  exception  "  dangers 
and  accidents  of  the  sea"  in  a  bill  of  lading,  and  excuses  the  ship- 
owner for  non-delivery  of  the  goods  if  it  occurs  without  fault  on  the  part 
of  the  carrying  ship.  See  also  Hamilton  v.  Pandorf  (12  App.  Cas. 
518 ;  57  L.  J.  Q.  B.  24 ;  57  L.  T.  726) ;  where  rice  was  shipped  under  a 
charter-party  which  excepted  ''dangers  and  accidents  of  the  sea,"  and 
during  the  voyage  rats  gnawed  a  hole  in  a  pipe  on  board  the  ship, 
whereby  sea-water  escaped  and  damaged  the  rice,  without  neglect  or 
default  on  the  part  of  the  shipowners  or  their  servants,  and  it  was  held 
that  the  damage  was  within  the  exception,  and  the  shipowners  were  not 
liable. 
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loss  or  damage  arising  from  fire,  and  with  regard  also 
to  any  loss  of  valuable  articles,  such  as  gold,  silver^  and 
jewels,  occurring  by  reason  of  robbery,  embezzlement, 
making  away  with,  or  secreting  the  same,  it  is  specicJ-ly 
provided  that  the  shipowner  is  not  to  be  liable  (provided 
such  losses  respectively  arise  without  his  actual  fault 
or  privity)  unless  notice  in  writing  of  the  true  nature 
and  the  value  of  such  goods  has  been  given  (i).     Ship- 
owners are  in  addition  exempted  from  liability  for  any 
loss  or  damage  occasioned  by  the  fault  or  incapacity  of 
any  pilot  where  the  employment  of  such  pilot  is  com- 
pulsory  by  law,  and  the  vessel  is  under  the  control  of 
such  pilot  (k).     They  also  are  not  liable  in  respect  of 
any  personal  injuries,  either  alone  or  with  loss  to  ships 
or  goods  to  an  aggregate  amount  beyond  ;^i  5  per  ton 
of  their  ship's  tonnage,  nor  in  respect  of  injuries  to  ships 
or  goods  either  on  land  or  on  water  (whether  there  be 
in  addition  personal  injuries  or  not),  to  an  aggregate 
amount  beyond  £S  per  ton  of  the  ship's  tonnage,  where 
the   loss  or  damage   arises  without  their  default   or 
privity  (Z).     This  provision  may,  however,  be  excluded 
by  express  contract  in  the  bill  of  lading  or  charter- 
party  (m),  which,  indeed,  can  generally  limit  and  define 
the  extent  of  liability  (71). 

II.  Insurance.  Insurance  (or  assurance)  has  been  defined  as  a 
security  or  indemnification,  given  in  consideration  of  a 
sum  of  money,  against  the  risk  of  loss  from  the  hap- 
pening of  certain  events  (0) ;  but  this  definition,  though 


(»)  57  ^  58  Vict.  c.  60,  &  502. 

{k)  Ibid.  8.  633 ;  T?ie  Rigborgs  Minde,  8  P.  D.  132  ;  52  L.  J.  P. 
74;  49  L.  T.  232;  The  Ouy  Mannering,  7  P.  D.  132  ;  51  L,  J.  P.  57; 
46  L.  T.  905  ;  The  Odkfidd,  ii  P.  D.  34 ;  55  L.  J.  P.  n  ;  34  W.  R.  687  ; 
54  L.  T.  578. 

(J')  57  *  58  Vict,  a  60,  8.  503 ;  63  fc  64  Vict.  c.  32,  8.1.  As  to 
the  construction  of  the  above  provision,  see  The  Victoria^  13  P.  D.  125  ; 
57  L.  J.  P.  103 ;  59  L.  T.  728.  See  also  as  to  the  limitation  of  liability 
of  the  owners  of  any  dock,  or  canal,  or  a  harbour  authority,  or  conser- 
vancy, 63  k  64  Vict.  c.  32,  8.  2. 

{m)  The  SatanUa,  72  L.  T.  3 16 ;  64  L.  J.  (P.  D.  A  A.)  96 ;  43  W.R.  498. 

(n)  See  Westport  Coal  Co,  v.  M'Phail  (1898)  2  Q.  B.  130 ;  67  L.  J, 
Q.  B.  674 ;  78  L.  T.  490. 

(o)  Brown's  Law  Diet.  280. 
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explaining  the  primary  object,  cannot  be  considered 
as  accurate  when  applied  to  life  inBurance,  as  will  be 
presently  explained.  Insurance  may  be  of  three  kinds,  Three  kindB. 
viz.  life,  fire,  and  marine ;  and  as  we  have  just  con- 
sidered the  subject  of  ships,  it  will  be  convenient  to 
consider  marine  insurance  first,  as  relating  thereto. 

Marine  insurance  is  generally  undertaken  by  certain  Marine 
persons  who  are  called  underwriters,  who  subscribe  the 
policy,  each  indemnifying  the  insured  to  the  amount 
set   opposite  his  name.     The  policy  is  in  a  very  an- 
cient form  (p),  and  the  insurance  may  be  either  for 
a  particular  voyage,  or  for  a  certain  period,  in  which 
latter  case  it  is  called  a  time  policy.     There  are  gene-  Time  policy, 
rally  in  policies  certain  things  expressly  warranted,  e.g. 
the  time  of  sailing,  and  the  safety  of  the  ship  at  the 
time,  and  if  there  is  any  untruth  in  any  of  such  war- 
ranties the  insured  cannot  recover,  even  although  the 
point  warranted  was  not  of  any  material  importance. 
There  are  also  three  things  ordinarily  impliedly  war- 
ranted in  every  policy,  viz.  (i)  that  no  deviation  shall  be  Three  thingi 
made  from  the  proper  course  of  the  voyage;  (2)  that  ^Ji^i^tedin 
the  vessel  is  seaworthy  at  that  time  (q);  and  (3)  that  »™^no 
reasonable  care  shall  be  taken  to  guard  against  risks ; 
and  a  breach  of  any  of  these  three  implied  warranties 
will  furnish  a  good  defence  to  an  action  on  the  policy. 
On   a  total   actual    loss   occurring,  the   underwriters  LiabUity  of 
are  liable  for  the  whole  amount  for  which  they  have  ^^  ^^^^^  "' 
underwritten  the  policy ;  but  if  the  ship  or  cargo  is 
not  totally  destroyed,  but  may  become  so,  then  they  are 
only  liable  for  the  whole  amount  if  the  owner  gives  them 
notice  that  he  abandons  it  within  a  reasonable  time, 
when  there  is  said  to  be  a  total  constructive  loss  (r). 

(p)  A  form  is  given  in  the  Appendix  to  Anson's  Contracts. 

(9)  In  the  case,  however,  of  a  time  policy,  there  is  no  implied 
warranty  of  seaworthiness  {Dudgeon  v.  Pembroke,  2  App.  Cas.  284; 
46  L.  J.  Q.  B.  409).  As  to  the  meaning  of  "  seaworthy,"  see  Burges 
V,  Wickkam,  3  B.  &  S.  669,  shewing  that  the  nature  of  the  voyage 
must  be  considered,  so  that  a  vessel  which  may  be  '*  seaworthy  "  for 
some  purposes  may  not  be  for  others. 

(r)  See  hereon  generally  Amould  on  Marine  Insurance. 
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Oontraoti  of 
marine  and 
fire  inioraiioe 
are  entirely 
coDtraoti  of 
indemnity. 


Sabrogation. 


A  contract  of  marine  insurance  is,  therefore,  simply 
and  pnrely  a  contract  of  indemnity.  So  also  is 
a  contract  of  fire  insurance ;  it  is  simply  a  contract, 
in  consideration  of  certain  annual  sums  paid  by  way 
of  premium,  to  indemnify  the  person  insuring  against 
any  loss  that  may  happen  Arom  fire,  and  if  no  loss 
happens,  there  can  be  no  claim  under  the  policy  (s). 
Where  a  person  has  insured  property,  and  then 
contracts  to  sell  it,  and  a  fire  occurs,  the  purchaser 
cannot  claim  the  benefit  of  the  insurance  (t) ;  nor,  on 
the  other  hand,  on  the  principle  of  its  being  a  contract 
of  indemnity,  can  the  vendor  recover  from  the  insur- 
ance office.  If  in  such  a  case  the  insurance  company 
has  unwittingly  paid  the  vendor  the  amount  of  the 
insurance,  the  company  can  recover  back  the  amount 
so  paid.  In  other  words,  a  case  of  subrogation  or  sub- 
stitution arises,  by  which  is  meant  that  the  insurance 
company  is  entitled  to  be  placed  in  the  position  of  the 
insured  (u). 


Contracts  of 
life  insurance 
not  oontracts 
of  indemnity 
merely. 


To  enable  a 
person  to  in- 
sore  another's 
life  he  must 
have  an 
interest  in  it. 


But  a  contract  of  life  insurance  is  in  its  nature 
very  different  from  that  of  fire  or  marine  insurance ; 
for  it  is  not  a  mere  contract  of  indemnity,  but  is  a  con- 
tract to  pay  a  certain  sum  of  money  on  the  death  of  a 
person  in  consideration  of  the  due  payment  of  a  certain 
annuity  for  his  life,  so  that  if  one  person  has  properly 
insured  another's  life,  although  by  that  other's  death 
he  may  not  have  sustained  the  slightest  damage,  he  is 
yet  entitled  to  recover  on  the  policy  (y).  A  mere  wager 
policy,  however,  cannot  be  good,  for  it  is  necessary 
that  every  person  insuring  another's  life  should  have  a 
pecuniary  interest  therein  at  the  time  of  efiecting  the 


(•)  DarreU  v.  TihHUtf  $  Q.  B.  D.  560 ;  50  L.  J.  Q.  B.  33 ;  42  L. 
T.  797  ;  29  W.  R.  66. 

(0  Hayner  v.  Pretton,  18  Oh.  D.  i ;  50  L.  J.  Oh.  472 ;  44  L.  T. 
787  ;  29  W.  R.  546. 

(u)  Oastdlain  v.  Preston,  ii  Q.  B.  D.  380;  52  L.  J.  Q.  B.  366; 
49  L.  T.  29 ;  31  W.  R.  557.  See  further  hereon  Indermanr*s  Con- 
veyancing, 267,  268. 

{v)  Dolby  V.  India  A  London  Life  Assurance  Co,,  15  G.  B.  365 ;  over- 
ruling Oodsall  V.  Boldero,  9  East  72. 
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ixisnrance  {x)y  and  the  name  of  the  person  interested 
tlierein  must  be  inserted  in  it  (y) ;  but  although  that 
ixxterest  afterwards  terminates,  the  policy  may  be  kept 
np  and  recovered  on.     Thus  if  a  creditor  insures  his 
debtor's  life,  though  he  is  afterwards  paid,  yet  he  can, 
if  he  has  kept  up  the  policy,  recover  from  the  insur- 
ance office.     No  more  than  the  insurable  interest  at 
the  time  of  effecting  a  policy  can  be  recovered,  and  if 
several  policies  are  effected  with  different  offices,  the 
insured  can  recover  no  more  from  the  insurers,  whether 
on  one  policy  or  many,  than  the  amount  of  his  original 
insurable  interest  (z). 

The  statute  (a)  which  requires   a  person  to  have  A  penon  may 
an  insurable  interest  in  the  life  he  insures,  does  not  IS©!" 
at  all  prevent   persons    insuring  their  own  lives   to 
any  amount,  and  though  a  husband,  parent,  or  child  has 
not  (unless  he  or  she  has  some  interest  in  property 
dependent  on  his,  her,  or  their  life)  an  insurable  interest 
in  the  lives  of  a  wife,  child,  or  parent,  yet  a  wife  has 
always  an  insurable  interest  in  her  husband's  life  (b). 
By  the  Married  Women's  Property  Act,  1882  (c),  it  is  Poii<^by 
provided  that  a  married  woman  may  efiect  a  policy  of  woman  on 
insurance  upon  her  own  life,  or  the  life  of  her  husband,  ^JJ  husband'* 
for  her  separate  use ;  and  a  policy  of  insurance  by  a 
married  man  on  his  own  life,  if  so  expressed  on  its  face, 
may  enure  as  a  trust  for  the  benefit  of  his  wife  and 
children  or  any  of  them,  and  as  a  trust  not  be  sub- 
ject to  the  control  of  the  husband  or  hi&  creditors  (d)  ; 

{x)  14  Geo.  3,  0.  48,  8.  I.  A  like  provision  is  made  as  to  marine 
inanranoe  by  19  Gea  2,  c.  37,  which,  however,  does  not  apply  to  foreign 
ahipe.  Premiums  paid  under  a  wager  policy  cannot  be  recovered  back 
{Howard  v.  Refuge  Friendly  Society,  54  L.  T.  644). 

(y)  14  Geo.  3,  c.  48,  s.  2. 

(z)  Hebd<m  v.  West,  3  B.  A;  S.  579. 

(a)  14  Geo.  3,  c.  48. 

(6)  Beed  v.  Soyal  Exchange  Co.,  Peake  Add.  Oa.  7a 

(c)  45  k  46  Vict.  c.  75,  8.  II.  This  Act  (sect.  22)  repeals  the  pro- 
vision to  a  like  effect  contained  in  33  9c  34  Vict.  o.  93,  s.  10,  except 
as  to  anything  done  thereunder  prior  to  January  i,  1883. 

{d)  As  to  the  position  when  a  husband  meets  with  his  death  through 
the  act  of  his  wife,  see  Cleaver  ▼.  Mutual  Reserve  Fund  (1892,  I  Q.  B. 
147 ;  61  L.  J.  Q.  B.  128;  66  L.  T.  220). 
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but  if  it  bas  been  effected  for  the  purpose  of  defraad- 
ing  creditors,  they  are  entitled  to  receive  out  of  the 
sum  secured  an  amount  equal  to  the  premiums  paid. 


Contracts  of 
insurance  are 
fiberrima: 
fidei. 


Disclosure  of 
altered  cir- 
cumstances. 


In  effecting  any  policy  of  marine,  fire,  or  life  in- 
surance, it  IB  material  that  there  should  be  no  conceal- 
ment on  the  part  of  the  person  effecting  the  insurance, 
or  through   whose    instrumentality   the   insurance    is 
effected  (e).     Concealment  in  the  law  of  insurance  has 
been  defined  as  '^  the  suppression  of  a  material  fact 
within  the  knowledge  of  one  of  the  parties  which  the 
other  has  not  the  means  of  knowing,  or  is  not  pre- 
sumed to  know  "  (/).     The  maxim  of  cavecU  emptor  (jg) 
does  not  apply  to  contracts  of  insurance,  which  are 
vierrtmce  fidei,  and  there  seems  to  be  no  substantial 
difference  with  regard  to  this,  whether  the  contract  is 
for  life,  fire,  or  marine  insurance  (A).     If,  however, 
there  are  any  false  representations  made  in  effecting 
a  policy,  it  is  a  fortiori  vitiated  (i).     And  when  an 
insurance  company  on  a  certain  state  of  facts  offers 
to  issue  a  policy  of    insurance,  and  then   any  fresh 
material  circumstances  occur    before  the  granting  of 
the  policy,  they  must  be  disclosed ;  and  the  insurance 
company  has  the  right,  by  reason  of  such  new  circum- 
stances, to  refuse  to  graut  a  policy  which  they  have 
previously  offered  to  grant  (k). 


Effect  of 
suicide  on  a 
life  policy. 


Irrespective  of  any  condition  in  a  policy  of  life 
insurance,  on  'principles  of  public  policy,  if  a  person 
who  has  effected  a  policy  of  insurance  on  his  own  life 


(e)  JBla^Jcbum  v.  ffadam^  21  Q.  B.  D.  144  ;  57  L.  J.  Q.  B.  479 ;  59 
L.  T.  407  ;  and  see  and  distinguish  Blackburn  v.  Vigora,  12  App.  Cas. 
531 ;  57  L.  J.  Q.  B.  114 ;  57  L.  T.  730. 

(/)  Amould  on  Marine  Insurance,  548  ;  Rivatz  v.  Oeruui,  6  Q.  B.  D. 
222;  50  L.  J.  Q.  B.  176. 

{g)  As  to  which,  see  ante,  p.  113. 

(A)  London  Assurance  Co.  v.  Mansd,  11  Ch.  D.  363 ;  Anson's  Con- 
tracts, 162,  163. 

(t)  Thomson  v.  Weems,  9  App.  Cas.  671 ;  Hamborough  v.  Mutual 
Life  Insurance  Co.  of  New  York,  72  L.  T.  14a 

{k)  Canning  v.  Parquhar,  16  Q.  B.  D.  727  ;  55  L.  J.  Q.  B.  225  ;  54 
L.  T.  350;  34  W.  R.423. 
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afterwards  dies  by  the  hands  of  justice,  or  commits 

suicide ^unless,  in  the  latter  case,  he  was  insane  and 

not  accoontable  for  his  acts — the  policy  is  vitiated, 

and  no  action  can  be  brought  to  recover  the  amount 

thereof,  and  a  stipulation  to  uphold  a  policy  in  any  such 

case  would,  it  is  said,  be  contrary  to  sound  policy  and 

ineSectaal.     In  addition  to  this,  it  is  a  very  frequent 

practice    of   insurance  companies    to  insert  in  their 

policies    conditions  vitiating   them    on    such    events, 

except  to  the  extent  of  any  bond  fde  interest  which  at 

the  time  of  the  death  may  be  vested  in   any  other 

person  for  valuable  consideration  (/).     If  this  is  done, 

it  makes   no   difference,  in   the   case  of  death   by  a 

person's  own  hand,  whether  he  was  sane  or  insane  at 

the  time.     It  is  important,  however,  to  note  that,  in 

the  absence  of  any  condition  on  the  point,  the  rule  of  the 

common  law  is,  that  whether  the  amount  of  the  policy 

can  be  recovered  depends  on  the  question  of  whether 

OT  not  the  person  was  at  the  time  responsible  for  his 

own  acts  (m). 

That  life  and  marine  policies  may  now  be  assigned, 
has  been  previously  noticed  (n). 

A  patent  may  be  defined  as  a  grant  from  the  ui.  Patents. 
Crown,  by  letters-patent,  of  the  exclusive  privilege 
of  making,  using,  exercising,  and  vending  some  new 
invention  (o).  Anciently  the  prerogative  that  was 
vested  in  the  Crown  of  granting  such  an  exclusive 
right  was  much  abused  (p),  and  in  consequence  an  Act 
was  passed,  known  as  the  Statute  of  Monopolies  (q),  statute  of 
whereby  the  granting  of   such   monopolies  was   de-     ^°^^**  *"* 


{I)  See  White  v.  BrUUk  Empire  Mutual  Life  Assurance  Co.^  L.  R. 
7  Eq.  394 ;  OUy  Bank  v.  Soveitign  Life  Assurance  Co.^  32  W.  R.  658  : 
50  L.  T.  565. 

(fli)  See  hereon  Banyon  on  Life  ABBurance. 

(«)  See  ante,  p.  164 ;  30  &  31  Vict.  c.  144,  and  31  &  32  Vict.  c.  86. 

(0)  WiUiamB*  Personal  Property,  300. 

(p)  See  Hallam's  Constitutional  History  of  England,  vol.  i.  p.  262. 

(?)  21  Jac.  I,  c.  3. 
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clared  illegal,  with  certain  exceptions;  and  the  law 
now  is  that  a  patent  may  be  granted  in  respect  of  a 
Term  for  new  manufacture  for  a  period  of  fourteen  years,  and, 
may  Dow**^"*  if  advisable,  that  term  may  be  prolonged  for  a  further 
be  granted.  period  of  sevcn,  or  even  fourteen  years  (r).  The  grant 
must  be  to  the  true  and  first  inventor,  subject  to  this, 
that  it  may  be  to  several  persons  jointly,  some  or  one 
of  whom  only  are  or  is  the  true  or  first  inventor  or 
inventors  (s).  The  inventor  has  to  file  a  specification 
describing  accurately  the  nature  of  his  invention,  and 
to  pay  certain  stamp  duties ;  and  by  the  Patents, 
Designs,  and  Trade-Marks  Act,  1883  (<),  (which, 
together  with  the  Amendment  Act  of  1888  (u),  now 
mainly  regulates  the  matter  of  patents,  trade-marks, 
&c.),  a  register  of  patents  has  to  be  kept,  which  is  open 
to  inspection  by  the  public  on  payment  of  a  certain 
fee,  and  certified  copies  of  any  entry  in  such  register 
may  be  obtained.  A  patent  is  assignable,  and  though 
the  assignment  is  usually  by  deed,  it  does  not  seem 
strictly  necessary  that  it  should  be  (v),  and  all  assign- 
ments of  patents  have  to  be  registered. 


A  register  of 
patents  has 
to  be  kept. 


Remedy  for 
infringement 
of  patent. 


For  the  infringement  of  his  patent,  the  patentee 
has  a  remedy  both  by  an  action  for  damages,  and  also 
for  an  injunction  to  restrain  the  further  infringement; 
and  in  any  action  for  an  injunction  the  Court  has 
power  to  award  damages  either  in  substitution  for  or 
in  addition  to  the  injunction  (w).  It  has  been  held 
that  the  mere  possession  of  articles  which  are  an 
infringement  of  a  patent,  entitles  the  person  to  whom 
the  patent  belongs   to  obtain  an   injunction,  though 


(r)  46  &  47  Vict.  c.  57,  88.  17  and  25,  repealing  $  &  6  Wnt  4,  c.  83, 
8.  4,  2  &  3  Vict  c  67,  and  7  &  8  Viot.  c.  69,  as.  2,  4. 

(i)  46  k  47  Vict.  0.  57,  8.  5.  As  to  grounds  for  opposing  grant  of 
patent,  see  51  A;  52  Vict.  c.  50,  s.  4. 

{t)  46  k  47  Vict.  0.  57. 

(t*)  51  A;  52  Vict.  c.  50. 

(v)  Williams'  Personal  Property,  312,  313;  Re  Casey ^  Stewart  v.  Cate^ 
(1892),  I  Ch.  104 ;  61  L.  J.  Ch.  61  ;  66  L.  T.  93. 

(10)  See  further  as  to  patents  generally,  Williams'  Personal  Property, 
300-316. 
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not  to  get  an  order  for  their  destruction  or  delivery 
up  (x). 

Copyright  is   defined   as    the    sole    and    exclusive  iv.  Copyright, 
liberty  of  multiplying  copies  of  an  original  work  or  com- 
position, which  exists  in  its  author  or  his  assignee  (y). 
By  the  Copyright  Act,   1842  (2^),  ^^  ^  provided  that 
this  right  shall  exist  for  the  natural  life  of  the  author  Term  for 
and  seven  years  from  his  decease,  or  for  an   entire  right^exuS" 
term    of   forty-two  years  from   the  first   publication, 
whichever  is  the  longer.     Besides  copyright  in  books, 
copyright   exists  for  various  terms  in  music,  paint- 
ings, engravings,  drawings,  photographs,  sculptures,  and 
various    ornamental    and    useful    designs  (a).      With  The  OoDyright 
regard,  however,  to  all  music  published  on  or  since  Compotitiona) 
loth  August   1882,  the  proprietor  of  the  copyright  ^<^» '®®*- 
who   shall   be   entitled  to,  and   shall   be   desirous  of 
retaining  in  his  own  hands  exclusively,  the  right  of 
public  representation  or  performance  of  the  same,  is 
obliged  to  print  or  cause  to  be  printed  upon  the  title- 
page  of  every  published  copy  of  such  musical  com- 
position a  notice  to  the  efiect  that  the  right  of  public 
representation  or  performance  is  reserved  (&).     If  an  Article  in 
article  is  written  for  an  encyclopaedia,  or  for  a  maga-  map«2^c! 
ane  or  other  periodical,  and  paid  for  by  the  proprie- 
tor (c),  the  copyright   will   be  in   him ;  but  in   the 
case  of  a  magazine  or  other  periodical,  after  a  period 
of  twenty-eight  years  the  right  of  publishing  such 
article  will  revert  to  the  author  for  the  remainder  of 
the  period  for  which  copyright  is  allowed  (i).     The  CoDyright 
deliverer   of    an   original   lecture  has  the  copyright  "*  ««*'*^- 


(x)  United  Tdephone  Co.  v.  Londtm  <t  Globe  Telephone  A  Main- 
tenanee  Co^  26  Ch.  D.  766;  53  L.  J.  Ch.  1158;  51  L.  T.  187 ;  32  W. 
K.870. 

(y)  Brown's  Law  Diet.  134. 

(8)  5  &  6  Vicfc.  c.  45,  8.  3. 

(a)  See  Wiilianu'  Personal  Property,  324. 

W  45  &  46  Vict  a  40,  s.  I. 

(0)  In  an  action  for  infringement  brought  by  the  proprietor  he  mast 
prove  this  {OoUingridge  y.  BmmaU,  57  L.  T.  864). 

W)  5  *  6  VIot  c  45,  s.  18. 
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Waiter  V, 
Lane. 


thereof  in  him,  and  the  sole  right  of  printing  and 
publishing  the  lecture,  provided  he  has  first  given 
notice  in  writing  to  two  justices  within  five  miles,  at 
least  two  days  before  delivering  the  same  (e).  If  this 
has  not  been  done,  any  one  may  publish  the  lecture ; 
and  as  regards  this,  and  other  cases  in  which  the 
speaker  claims  no  rights,  every  reporter  is  ''an  author" 
within  the  meaning  of  the  Copyright  Act,  1842,  and 
has  copyright  in  his  own  report  (/).  It  has,  however, 
been  held  that  a  professor  of  a  university,  who  delivers 
orally  in  his  class-room  lectures  which  are  his  own 
literary  composition,  does  not  communicate  such  lectures 
to  the  world  so  as  to  entitle  any  one  to  publish  them  (g). 


Dramatizing 
a  novel. 


No  copyright 
in  a  name. 


It  is  not  an  infringement  of  copyright  merely 
to  dramatize  a  novel,  even  though  the  drama  may 
be  called  by  the  same  name  as  the  novel  (h);  bat 
it  is  an  infringement  if  the  dramatizer  extracts  pas- 
sages from  the  novel,  and  circulates  any  copies  of  his 
drama  (t).  There  is  no  copyright  in  a  name,  e.g,  the 
name  or  style  given  to  a  novel,  a  drama,  or  a  newspaper ; 
but  if  by  user  the  name  has  become  known,  a  person 
making  use  of  it  may  be  restrained  by  injunction,  on 
the  ground  that  the  public  may  be  deceived  thereby, 
and  the  plaintiff  injured  (j). 


Copyright 
assignable 
by  a  mere 
entry  in  the 
register. 


The  proprietorship  of  copyright  must  be  registered 
at  Stationers'  Hall  (k),  and  the  same  is  afterwards 


(«)  5  &  6  Wm.  4,  c.  65,  8.  5. 

(/)  Walter  v.  Lane  (1900),  A.  C.  539  ;  69  L.  J.  Cb.  699 ;  83  L. 
T.  289. 

{g)  Caird  v.  Sime,  12  App.  Cas.  326  ;  57  L.  J.  P,  C.  2  ;  57  L.  T.  634. 

(A)  Reade  v.  Conquetty  30  L.  J.  C.  P.  209. 

(i)  Tinsley  v.  Lacy,  32  L.  J.  Oh.  535  ;  Wame  ▼.  Seebokm,  39  Ch.  D. 
73  ;  57  L.  J.  Ch.  689  ;  56  L.  T.  928. 

( ;)  ffogg  v.  Kirkhy,  8  Ves.  215  ;  Barihvnch  v.  Evening  Pott,  37  Ch.  D. 
449  ;  57  I^.  J.  Ch.  406  ;  58  L.  T.  252  ;  Lieented  VietualUn*  Newspaper 
V.  Bingham,  38  Oh.  D.  139  ;  58  L.  J.  Ch.  36 ;  58  L.  T.  187. 

{k)  Registration  of  a  copyright  is  bad  if  the  name  entered  as  that  of 
the  publisher  is  not  that  of  the  first  publisher  (CooU  ▼.  J%tdd,  23  Ch.  D. 
727  ;  53  L.  J.  Ch.  36  ;  48  L.  T.  205  ;  31  W.  R.  423).  The  entry  on  the 
register  must  state  the  precise  title  of  the  work,  and  the  day,  month, 
and  year  of  first  publication  {ColUngridge  v.  EmmoU,  57  L.  T.  804). 
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assignable  hj  an  entry  there  of  the  transfer,  in  the  form 
given  by  the  Act,  and  the  register  is  open  to  inspec- 
tion on  payment  of  a  small  fee  (2).  The  omission 
to  register,  however,  does  not  affect  the  copyright,  but 
only  the  right  to  sue  in  respect  of  the  infringement. 
For  the  infiringement  of  his  copyright,  the  same  re- 
medies are  open  to  the  author  as  before  mentioned  in 
the  case  of  a  patentee  (m). 

As  somewhat  connected  with  the  snbject  of  copy-  Property  in 
right  may  be  noticed  the  qnestion  of  the  property  in 
letters  written  by  one  person  to  another.  The  law  on 
this  point  is  that  the  ownership  in  sach  letters  belongs 
to  the  person  to  whom  they  are  addressed  and  sent, 
bat  the  writer  and  sender  still  retains  such  an  inte- 
rest in  them  as  entitles  him  to  obtain  an  injunction 
restraining  the  publication  of  their  contents,  except 
where  sach  publication  is  necessary  in  order  to  vindi- 
cate character  (n). 

A  trade-mark  may  be  defined  as  some  particular  V-  Trade- 

1  ../»•-!  -11  1  •!•/•    mark*. 

mark  or  signification  adopted  by  a  trader  to  identify 
certain  goods,  and  under  the  Patents,  Designs,  and  what  they 
Trade-Marks  Act,  i888  (o),  a  trade-mark  must  consist 
of,  or  contain,  at  least  one  of  the  following  essential 
particulars: — (i)  A  name  of  an  individual  or  firm 
printed,  impressed,  or  woven  in  some  particular  and 
distinctive  manner  (p) ;  or  (2)  a  written  signature  or 
copy  of  a  written  signature  of  the  individual  or  firm 
applying  for  registration  thereof  as  a  trade-mark ;  or 
(3)  a  distinctive  device,  mark,  brand,  heading,  label,  or 


(0  5  &  6  Vict.  c.  45,  88.  II,  19,  20. 

(m)  Ante,  p.  212.  See  further  as  to  copyright  generally,  Williams* 
Personal  Property,  316-330. 

(n)  BaH  ofLyUon  v.  Devey,  54  L.  J.  Oh.  293  ;  52  L.  T.  121 ;  Labou- 
chere  v.  Hesiy  77  L.  T.  599 ;  Indermaar's  Manual  of  Equity,  413. 

(0)  51  k  52  Vict  c.  50,  B.  10,  which  amends  the  previous  provisions 
of  the  Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Vict, 
c.  57.  8.  64). 

ip)  See  JU  Holes  Trade-Mark  (1896),  I  Ch.  711  ;  65  L.  J.  Gh.  410 ; 
74  L.  T.  225. 
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BemediM  in 
respect  of. 


ticket  (q)  ;  or  (4)  an  invented  word  or  woTds  (r) ;  or  (5) 
a  word  or  words  having  no  reference  to  the  character 
or  quality  of  the  goods,  and  not  being  a  geographical 
name  (s).  For  the  infringement  of  a  trade-mark  the 
same  remedies  are  open  to  the  proprietor  of  it  as  are 
open  to  a  patentee  for  infringement  of  his  patent,  or 
to  an  author  for  infringement  of  his  copyright,  t.e.  to 
maintain  an  action  for  damages,  and  also  for  an  in- 
junction to  prevent  the  further  infringement  (t). 


What  it  wu 
formerly 
Decenaiy  to 
prove  in  an 
aotioD  for 
infringement 
of  a  trade- 
mark. 


Patents,  De- 
signs, and 
Trade-Marks 
Act,  1883. 


Until  the  Trade-Marks  Registration  Act^  1875  (u), 
(now  repealed  and  replaced  by  the  Act  of  1883, 
before  referred  to),  established  a  registry  of  trade- 
marks, all  that  was  necessary  to  enable  a  person  to 
maintain  an  action  for  the  infringement  of  a  trade- 
mark, was  for  him  to  prove  his  use  of  it,  that  it  had 
become  well  known  in  the  trade  as  his  trade-mark, 
and  that  the  defendant  had  unlawfully  adopted  or  in 
some  way  infringed  it.  By  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883  (v),  (which,  as  amended  by  the 
Patents,  Designs,  and  Trade-Marks  Act,  1888  (a;),  now 
governs  the  subject),  it  is  provided  that  a  person  shall 


(9)  See  Jiowland  v.  MiUheU  (1897),  I  Oh.  71  ;  66  L.  J.  Ch.  110; 
75  L.  T.  498. 

(r)  See  Eatimafn,  Photo.  Co.  v.  OomptroUer-Omeral  of  PatenU  (1S98), 
A.  0.  571  ;  67  L.  J.  Oh.  628 ;  79  L.  T.  195  where  the  word  "Solio" 
was  held  to  be  a  good  trade-inark  in  connection  with  photographic 
materials. 

(«)  Se  Magnolia  Metal  Co.*i  Trade  Mark  {1^7),  2  Oh.  371 ;  66  L.  J.  Oh. 
598  ;  76  L.  T.  672.  Farther  as  to  what  may  be  registered  as  a  trade- 
mark see  Leonards  v.  Weils^  re  Leonard's  Trade-Mark,  26  Oh.  D.  288  ; 
53  L.  J.  Oh.  603;  Re  Price's  Patent  Candle  Co.,  27  Oh.  D.  681  ;  Jfe 
Anderson's  Trade-Mark,  26  Oh.  D.  409 ;  53  L.  J.  Oh.  664  ;  32  W.  R. 


677 ;  Re  James*  Trade-Mark,  James  v.  SoMy,  33  Oh.  D.  392 ;  55 
L.  J.  Gh.  915  ;  Re  Meverstein*s  Trade-Mark,  43  Oh.  D.  604  ;  59  L.  J. 
Oh.  401  ;  62  L.  T.  526  ;  Re  Dtnsham's  Trade-Mark  (1895),  ^  Oh.  176 ; 


72  L.  T.  614. 

(<)  See  Indermaur's  Manaal  of  Equity,  411,  412.  In  an  action  for 
infringement  the  coart  may  certify  that  the  right  to  the  exclusive  use 
of  the  trade-mark  came  in  question,  when,  in  any  subsequent  action  for 
infringement,  the  plaintiflf,  on  obtaining  a  final  judgment  in  his  favour, 
will  have  his  full  costs  as  between  solicitor  and  client,  unless  the  court 
trying  the  subsequent  action  certifies  otherwise  (51  &  52  Vict  0.  50, 
s.  18). 

(v)  38  &  39  Vict  c.  91.  [v)  46  &  47  Vict  c.  57. 

(«)  51  &  52  Victc.  50. 
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not  be  entitled  to  institate  any  prooeedings  to  prevent, 
or  to  recover  damages  for,  the  infringement  of  a  trade- 
mark, unless,  in  the  case  of  a  trade-mark  capable  of 
being  registered  under  that  Act,  it  has  been  registered 
in  pnrsnance  of  that  Act,  or  of  an  enactment  repealed 
by  that   Act,  or  in  the  case  of  any  other  trade-mark 
in  use   before  the  passing  of  the  Act  of  1875  ('3^^ 
August  1875),  re^stration  thereof  under  that  Act,  or  an 
enactment  repealed  by  that  Act,  has  been  refused  (a). 
It  is  also  provided  that  a  trade-mark  must  be  regis- 
tered as   belonging  to  particular  goods  or  classes  of 
goods  (&),  and  when  registered  shall  be  assigned  and 
transmitted  only  in  connection  with  the  goodwill  of 
the  business  concerned   in  such  particular  goods  or 
classes  of  goods,  and  shall  be  determinable  with  such 
goodwill  (c) ;  but,  subject  as  aforesaid,  application  for 
registration  of.  a  trade-mark  shall   be  deemed  to  be 
equivalent   to  public  use  of  such   mark  (d).     It  is 
further  provided  that  the  registration  of  a  person  as  Effect  of 
proprietor  of  a  trade-mark  shall  be  primd  facie  evi-  "*"  "  ^**°* 
deuce  of  his  right  to  the  exclusive  use  of  such  trade- 
mark, and  shall,  after  the  expiration  of  five  years  from 
the  date  of  such  registration,  be  deemed  conclusive 
evidence   of  his  right  to  the  exclusive  use   of  such 
trade-mark,  subject  to  the  provisions  of  the  Act  as  to 
its  connection  with  the  goodwill  of  a  business  (e).     It 
has,  however,  been  decided  that  a  mark  which  cannot 
be  the  subject  of  a  trade-mark,  and  therefore  is  not 
properly  registered  as  such,  does  not  acquire  that  char- 
acter by  being  registered  for  five  years,  and  that  any 
person  affected  by  it  may  apply  to  have  it  removed 
from  the  registry  even  after  the  termination  of  such 
period  of  five  years  (/).     No  trade-mark  of  a  nature 
similar  to  one  already  registered,  or  very  nearly  re- 


(«)  46  &  47  Vict  c.  57.  (6)  Sect.  65. 

(c)  Sect  70. 

(<*)  51  *  52  Vict  c.  50,  8.  17. 
(<)  46  &  47  Vict  c.  57,  8.  76. 

(/)  Se  Palmer's  Trcide-Mark,  24  Ch.  D.  504 ;  JRe  Wragg^  Trade- 
^ork  29  Ch.  D.  551  ;  54  L.  J.  Ch.  391. 
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sembliog  the  same,  is  to  be  registered,  in  respect  of 
the  same  goods  or  class  of  goods  (g).  No  one  can 
properly  register,  or  retain  on  the  register,  a  trade-mark 
for  goods  in  which  he  does  not  deal,  and  has  not  at  the 
time  of  registration  some  definite  intention  to  deal  (h). 


Whiit  it  is 
now  necessary 
to  prove. 


What  is  now  necessary,  therefore,  in  an  action  for 
the  infringement  of  a  trade- mark  for  the  plaintiff  to 
prove  is,  that  the  trade-mark  is  duly  registered  (t),  and 
that  it  has  been  infringed  by  the  defendant ;  and  this  is 
only  at  first  primd  facie  evidence,  and,  if  contradicted, 
the  matters  formerly  necessary  to  have  been  proved  will 
have  still  to  be  shewn,  bat  proof  of  the  registration 
alone  will,  after  five  years  from  its  taking  place,  be  con- 
clusive evidence  of  the  plaintiff's  right  to  the  trade- 
mark, assuming  it  was  capable  of  registration  as  audi. 


Warranty 
implied  when 
goods  sold 
with  a  trade- 
mark on  them. 


As  has  before  been  noticed  (k),  it  is  provided  by 
statute  (I)  that  if  any  article  is  sold  with  a  trade-mark 
thereon,  a  warranty  is  implied  that  the  same  is  genuine 
and  true,  unless  the  contrary  is  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  vendee  (m). 


VI.  liegal  Legal  practitioners  may  be  either  barristers,  special 

i>rac  I  loners,    pj^j^^^j^g  jj^|.  ^^  ^jj^  -y^sT,  certified  couveyaucers,  or  soli- 
citors.    The  three  latter  may  recover  their  fees,  but 
the  first  may  not,  their  acting  being  deemed  of  a  volun- 
Banistere        tary  nature,  and   their  fees   merely  in   the   light  of 

cannot  recover  ,  t.*„  m  .^  -     .-»    .^ 

their  fees,  and  honorary  payments ;  and  it  follows  from  this  that  no 

f or  negiigen^^^^  action  lies  against  them  for  negligence  or  unskilful- 

ness.      A  barrister  and  his  client  are,  in  fact,  mutuidly 


{g)  46  &  47  Vict.  0.  57,  8.  72  (2) ;  51  A;  52  Vict.  c.  50,  s.  14;  Re 
Munch* 8  Application^  50  L.  T.  12. 

(A)  Batt  V.  Dunnett  (1899),  A.  C.  428  ;  68  L.  J.  Oh.  557  ;  81  L.  T.  94. 

(i)  And  of  this  the  oertiticate  of  the  comptroller  is  sufficient  evidence 
(46  &  47  Vict,  c  57,  s.  96). 

(k)  See  ante^  p.  114. 

{I)  50  A;  51  Vict.  c.  28,  8.  17. 

(m)  See  further  as  to  trade-marks  generally,  Williann*  Pemonal 
Property,  330-339- 
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incapable  of  enteriDg  into  a  binding  contract  of  hiring 
with    Tespect  to  the  services  of  the  former  as  an  ad- 
vocate.    This  incapacity  of  contract  is  reciprocal,  and 
is  an  answer  to  any  action  brought,  whether  by  client 
or    advocate,  upon  such  an  alleged  agreement.     This 
principle  is  of  universal  application  in  all  cases  where 
the    relation  of  counsel  and  client  exists ;  it  extends 
to  an  alleged  engagement  by  counsel  to  give  exclusive 
attention  to  the  defence  of  a  prisoner  standing   his 
trial   upon  a  criminal  charge,  and  to  a  case  in  which 
the  client  has  entered  into  an  express  agreement  with 
the  barrister  to  pay  special  fees  named  by  the  barrister 
for  his  exclusive  attendance,  in  excess  of  the  fee  which 
would  be  ordinarily  payable  to  counsel  for  the  con- 
templated services  (n). 

In  the  absence  of  an  express  contract,  the  agreement  Position  of 
of  a  client  with  his  solicitor  is  to  pay  him  for  his  ser-  ^\lnt.  ^  ^ 
vices  the  ordinary  and  usual  charges,  which  are  regu- 
lated chiefly  by  the  time  occupied  in  attendances  and 
by  the  length  of  documents,  and  now  in  conveyancing 
matters  by  the  amount  of  the  purchase  or  mortgage 
money,  or  the  rental  of  the  property  leased  ;  and  beyond 
this,  in  particular  cases,  any  special  skill  or  trouble  may 
be  taken  into  consideration  (0).     The  client  is  entitled 
to  the  personal  advice  of  the  solicitor,  though  if  a  clerk 
sees  the  client,  and  has  continual  opportunities  of  con- 
ferring with  his  principal,  that  is  sufficient  (p).     To  Solicitor  musfc 
entitle  a  solicitor  to  recover  his  bill  of  costs,  he  must  gigiedTbiii. 
have  had  a  certificate  to  practise  during  the  time  the 
work  was  done,  and  it  is  also  necessary  for  him  to  de- 
liver a  signed  bill,  or  a  bill  with  a  letter  signed,  a 
calendar  month  before  bringing  the  action  (q)y  unless 

(n)  Robertson  v.  M^Donogh,  6  L.  R.  Ir.  433  ;  Kennedy  v.  Browtiy  13 
0.  B.  (N.  S.)  677. 

(o)  See  33  &  34  Vict.  c.  28,  s.  18 ;  44  &  45  Tict.  c.  44,  8.  4,  and 
General  Order  of  1882  under  this  Act. 

{p)  HopkiThSon  V.  Smith,  i  Bing.  13. 

(9)  6  &  7  Vict  e.  73,  8.  37.  And  in  this  bill  he  must  state  the  items  ; 
it  is  not  sufficient  to  put  a  gross  sum.     Where  the  solicitor  had  assigned 
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he  obtain  leave  to  commence  the  action  before,  which 
he  may  do  on  the  ground  that  his  client  is  about  to 
leave  England,  become  bankrapt,  liquidate,  compound 
with  his  creditors,  or  do  any  other  act  that  may  be  pre- 
Time  from       judicial  to  him,  the  solicitor  (r).      It  has  been  decided 
of  Limitations  ^^^^  though  a  Solicitor  cannot  sue  until  after  a  month 
ruM.  fi^ni  delivery  of  his  bill,  the  cause  of  action  in  respect 

of  the  work  done  by  him  arises  upon  its  completion,  and 
not  at  the  expiration  of  the  month,  and  therefore  the 
Statute  of  Limitations  runs  from  the  time  of  the  com- 
pletion of  the  work  {$),     In  any  action  brought  by  a 
client  against  his  solicitor,  the  latter  may  set  off  the 
amount  of  his  costs,  though  the  month  has  not  expired, 
and  even  though  they  have  not  been  delivered,  provided 
A  BoUcitor       he  delivers  them  before  trial  (t),    A  solicitor  may  now 
^torhito a      ^Iso  enter  into  a  contract  with  his  client  for  remunera- 
remiSeraSoii    ^^^^  ^^  some  way  other  than  by  his  ordinary  charges 
by  oommissioD  (e,g,  by  Commission),  but  such  asreement  must  be  in 

or  otherwise.      ^     .^,  ^  j   -r    •  s.     r  4.'  x  v  u 

writing,  and  if  m  respect  of  any  action,  must  be  sub- 
mitted to  a  taxing-master  for  approval  before  any- 
thing can  be  received  under  it.  Any  agreement  for 
payment,  however,  only  in  the  case  of  success  is  void, 
and  any  stipulation  that  the  solicitor  is  not  to  be  liable 
for  negligence  is  also  void  (u),  A  solicitor  could 
always  take  a  security  from  his  client  for  costs  already 
incurred,  and  he  can  now  also  do  80  for  costs  to  be 
incurred  (v). 

his  bill  of  costs,  and  the  assignee  gave  notice  of  the  assignment  to  the 
debtor,  and  delivered  the  bill  to  him  enclosed  in  a  letter  signed  by  him- 
self, and  after  a  month  sued  on  the  bill,  it  was  held  he  had  sufficiently 
complied  with  the  Act  {IngU  v.  M'Culcken,  12  Q.  B.  D.  518 ;  53  L.  J. 
Q.  B.  3 1 1 ).  It  has  been  held  that  if  a  third  penon  agrees  with  a  solicitor 
to  pay  his  bill  of  costs  against  his  clients,  the  solicitor  can  sue  such  third 
person  without  sending  in  a  signed  bill  a  month  before  action  {Qrtening 
V.  Ruder,  66  L.  T.  192). 

{f)  38  &  39  Vict.  c.  79. 

(*)  Oobum  V.  Colledge  (1897),  I  Q.  B.  702 ;  66  L.  J.  Q.  R  462 ;  76 
L.  T.  608. 

{t)  Bttywn  V.  Tibhits,  31  L.  J.  (C.  P.)  206. 

M  33  ^  34  Vict.  c.  28,  ss.  4-15,  which  applies  to  litigious  business, 
and  44  &  45  Vict.  c.  44,  s.  8»  which  applies  to  conveyancing  business. 

(v)  33  &  34  Vict.  c.  28,  B.  16,  as  to  litigious  business,  and  44  &  45 
Vict.  c.  44,  8.  5,  and  General  Order  thereunder  of  1882,  as  to  conveyan- 
cing business. 
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The  court  or  a  jadge  before  whom  any  action,  matter,  Solioitor  • 
or  other  civil  proceeding  has  been  heard,  has  power  to  ^hai^ed*on 
order  the  solicitor's  costs  to  be  made  a  charge  on  pro-  property  re- 
perty  recovered  or  preserved  by  the  solicitor's  acts,  and 
to  make  an  order  for  raising  and  payment  thereof  out 
of  such  property ;  and  this  can  be  done  not  only  as  to 
the  client's  own  interest  in  the  property,  but  generally 
as  regards  the  whole  of  the  property  recovered  or  pre- 
served through  the  solicitor's  instrumentality  (x).  If 
a  solicitor  has  assigned  his  costs,  the  assignee  has  the 
same  right  to  obtain  such  an  order  as  the  solicitor 
himself  would  have  had,  had  he  not  made  such  assign- 
ment (y).  Any  such  order  has  priority  over  everything 
except  the  claim  of  a  tond  fide  purchaser  for  value 
without  notice  (z) ;  and  if  a  person  takes  an  assign- 
ment of  a  judgment  debt,  he  is  always  deemed  to  take 
with  full  notice  of  the  solicitor's  lien,  even  though  such 
solicitor  has  not  yet  obtained  a  charging  order  (a).  A 
solicitor  has  also  a  general  lien  on  his  client's  papers  (6). 
However,  the  solicitor  for  a  party  to  an  adminis-  Solicitor's  lieo. 
tration  action  will  not,  on  a  change  of  solicitors,  be 
allowed  to  assert  his  lien  for  costs  on  papers  in  his 
possession  in  such  a  way  as  to  embarrass  the  proceed- 
ings in  the  action,  but  must  produce  and  hand  over 
any  papers  when  required  for  the  carrying  on  of  the 
proceedings   (c).     The    London   agent   of    a  country 

(a;)  23  &  24  Vict.  c.  127,  s.  28 ;  CharUon  v.  CfharUon,  52  L.  J.  Ch. 
971  ;  49  L.  T.  267  ;  32  W.  R.  90 ;  Rhodes  v.  Stigden,  29  Ch.  D.  517  ; 
54  L.  J.  Oh.  638 ;  52  L.  T.  613  ;  33  W,  R.  558  ;  Guy  v.  Churchill,  35 
Ch.  D.  489 ;  56  L.  J.  Ch.  670 ;  57  L.  T.  510 ;  35  W.  R.  706  ;  Moxon 
V.  Sheppard,  24  Q.  B.  D.  627  ;  59  L.  J.  Q.  B.  286 ;  62  L.  T.  726.  This 
provifiion  only  allows  a  solicitor  to  get  a  charging  order  for  his  costs 
on  property  recovered  or  preserved  in  a  civil  proceeding  {Re  BumphreySj 
exparU  Uoyd-George  (1898),  i  Q.  B.  520;  67  L.  J.  Q.  B.  412;  78  L. 
T.  182). 

(y)  Briaeoe  v.  Briwoe  (1892),  3  Ch.  543 ;  61  L.  J.  Ch.  665 ;  67  L.  T.  1 16. 

(z)  Re  Suffield  dr  WaUs,  ex  parte  Brown,  30  Q.  B.  D.  693  ;  58  L.  T. 
911;  36W.  R.  584. 

(a)  Cole  V.  Eley  (1894),  3  0-  B.  350 ;  63  L.  J.  Q.  B.  682  ;  70  L.  T.  892. 

(b)  See  arUet  p.  105.  See  also,  as  to  the  nature  and  extent  of  the  lien, 
Re  LleweUin  (1891),  3  Ch.  145 ;  65  L.  T.  249;  60  L.  J.  Ch.  732 ;  39 
W.  R.  713. 

[e)  Re  BfrnghUm^  BoughUm  v.  Boughton,  23  Ch.  D.  169 ;  48  L.  T. 
413  ;  31  W.  R.  517.  See  also  Re  Hanbury,  WhiUing  v.  Nkholson,  75 
L.T.449. 
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London  Solicitor  has  a  general  lien  on  the  papers  of,  and   a 

agents  len.  j.jgjjt,  ^^  retain  the  moneys  of  a  particular  client  of  the 
country  solicitor,  in  respect  of  the  general  account 
owing  to  him,  the  London  agent,  by  the  country  soli- 
citor, such  lien  or  right  of  retention  being,  however, 
limited  to  the  amount  due  to  the  conntiy  solicitor 
for  costs  from  his  client  to  whom  the  papers  or  moneys 
belong  (d). 

The  duty  of  It  is  the  duty  of  a  solicitor  to  conduct  his  client's 

a  solicitor.  ^^^  ^j^j^  Ordinary  skill,  and  due  expedition,  to  its  con- 
clusion ;  and  if,  having  commenced  any  proceedings,  he 
refuses  to  continue  them,  he  will  not  be  entitled  to  bis 
costs,  unless  specially  justified  by  circumstances  in  so 
When  he  may  doing,  c,g.  if  the  client  denies  that  he  is  liable  to  pay 
acting.  ^^^^  ^^6  costs  already  incurred  (c),  or  if  on  reasonable  notice 
the  client  omits  to  furnish  him  with  money  to  meet 
costs  out  of  pocket  (/), — in  either  of  these  cases  the 
solicitor  may  discontinue,  and  bring  an  action  for  his 
costs  already  incurred.  If  a  solicitor,  in  the  course  of 
his  acting,  does  not  conduct  his  client's  business  with 
ordinary  diligence,  but  is  guilty  of  some  gross  default, 
negligence,  or  ignorance,  whereby  his  client  is  injured, 
he  is  liable  to  an  action  (g),  but  he  is  not  liable  for  a 
mistake  on  some  doubtful  point  of  law  (h),  A  solici- 
tor may  also  under  special  circumstances  be  liable  to  a 
person,  not  his  client,  for  injury  caused  by  his  im- 
proper conduct  or  neglect  (i).  A  solicitor  employing 
an  agent  is  liable  to  his  client  for  that  agent's  negli- 
gence or  fraud  (k). 


id)  Re  JohnBon,  ex  parte  h'dwards,  8  Q.  B.  D.  262 ;  50  L.  J.  Q.  B. 
541  ;  Latorence  v.  Fletcher j  12  Ch.  D.  858;  JU  Maud^  34  Solicitors' 
Journal,  709;  Law  Students*  Journal,  Sept  1 890,  p.  208. 

(e)  Ilawkes  v.  CottreU^  3  H.  &  N.  243. 

{f)Wad»woHh  v.  MarthaU,  2  C.  &  J.  665. 

(g)  See  Godfrey  v.  DaltoUy  6  Bing.  460,  467. 

{h)  Kemp  V.  Burt,  4  B.  A;  A.  424 ;  PUvuin  v.  Francitf  i  C.  &  £. 

355- 
(i)  Re  Dangar's  Trusts,  41  Oh.  D.  178  ;  $8  L.  J.  Oh.  315 ;  60  L.  T. 

491. 

{k)  AsquUh  V.  Atquith,  W.  N.  (1885),  31. 
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With  regard  to  a  solicitor's  negligence,  the  old  role  wben  negli- 
was,  that  if  he  brought  an  action  to  recover  the  amount  ^H^tor  may 
of  his  bill,  his  negliKence  could  not  be  set  up  as  a  ^^J%^  "p  *■ 

'on  r  1^  defence  t«» 

defence  to  the  action,  unless  the  negligence  was  of  an  action  for 
some  such  extreme  kind  that  the  client  had  obtained,  ^^' 
and  could  obtain,  no  benefit  whatever  from  his  ser- 
vices ;  and  that  where  the  client  had  derived,  or  might 
derive,  some  benefit  from  what  the  solicitor  had  done, 
although  a  great  part  of  the  benefit  he  ought  to  have 
derived  might  have  been  lost  to  him,  a  cross-action 
must  be  brought  by  the  client  for  the  negligence  com- 
plained of  (/).  This  rule  is,  however,  now  no  longer 
correct,  for  under  the  Judicature  practice  it  is  pro- 
vided (m)  that  anything  may  be  set  off  by  way  of  counter- 
claim, even  although  sounding  in  damages  (71). 

A  solicitor  is  not  absolutely  incapable  of  buying  from,  Poaition  of 
Belling  to,  or  otherwise  contracting  with   his   client;  a^ngwUh 
yet  if  he  does  so,  it  is  incumbent  on  him,  on  the  con-  ^"*  ^^l^®***- 
tract  being  called  in  question,  to  shew  either  that  the 
contract  was  perfectly  fair  and  proper  under  the  cir- 
cumstances, or  that  the  client  had  separate  and  inde- 
pendent advice ;  and  if  he  cannot  show  this,  it  will  be 
set  aside  (0), 

Although  a  witness  who  is  subpoenaed  to  attend  a  Witnesa's 
trial  has  a  claim  for  his  expenses,  and  when  called  to  ©xpSwea  w 
give  an  opinion  and  not  to  speak  to  a  fact,  for  his  loss  J!°*  *^*"fj 
of   time  (p),  his  claim  is  ordinarily  not  against  the 
solicitor  in  the  action,  but  against  the  party  on  whose 
behalf  he  is  subpoenaed  (q).     The  remedy  also  of  a 

{I)  Chitty  on  Contracts,  534. 

(to)  Order  idx.  r.  3 ;  Order  xxL  rr.  15,  17. 

(n)  As  to  what  will  amount  to  negligence  in  a  solicitor,  see  Chitty  on 
Contracts,  534. 

(0)  See  hereon  Cockbum  v.  Edwa/rds^  18  Ch.  B.  449 ;  51  L.  J.  Ch. 
46 ;  Craddoek  v.  Rogen,  53  L.  J.  Ch.  968 ;  51  L.  T.  191 ;  Pooley's 
Trustee  v.  Wketham,  33  Ch.  D.  in  ;  55  L.  J.  Ch.  654 ;  55  L.  T.  333  ; 
34  W.  R.  689.  See  further  on  this  subject,  which  belongs  more 
especially  to  Equity,  Indermaur's  Manual  of  Equity,  222-224. 

(p)  See  post,  p.  225. 

(q)  Lee  v.  Everest,  2  H.  ft  N.  285. 
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Nor  is  a 
bailififs. 


sheriff's  bailiff  who  execates  process  in  an  action,  is 
against  the  client,  not  against  the  solicitor  (r). 


VU.  Medicftl 
men  and 
dentists,  kc. 


31  &  33  Vict, 
c.  90. 


Medical  men  may  be  either  physicians,  surgeons, 
apothecaries,  or  chemists  and  druggists.  As  to  the 
latter,  they  must  be  duly  registered  as  chemists  or 
druggists,  and  their  duty  is  simply  to  prepare,  dispense, 
and  sell  medicines,  and  they  cannot  recover  for  advice. 
As  to  the  three  former,  they  can  recover  their  fees, 
provided  they  are  duly  registered  under  the  Medical 
Act  (s),  and  provided  also,  as  to  physicians^  that  they 
are  not  prohibited  by  the  bye-laws  of  any  college  of 
physicians  from  so  doing  ( t).  If  a  medical  man  is  guilty 
of  such  a  want  of  reasonable  care  or  skill  that  his 
patient  receives  no  benefit,  he  cannot  recover  his  fees, 
and  he  is  liable  to  an  action  by  the  patient  for  negli- 
gence, even  though  he  was  not  called  in  by  such 
patient,  or  was  not  to  be  remunerated  by  him  (it); 
and  any  negligence  may  be  set  off  against  him  by 
way  of  counter-claim  in  an  action  brought  by  him 
for  his  fees  (x). 


Dentisto'  Act. 
1878. 


With  regard  to  dentists,  it  is  now  provided  by  the 
Dentists'  Act,  1878  (y),  that  from  the  ist  August  1879 
a  person  shall  not  be  entitled  to  recover  any  fee  or 
charge  in  respect  of  dentistry  unless  registered  under 
that  Act,  or  unless  he  is  a  duly  qualified  medical  practi- 
tioner (z) ;  and  that  no  person  shall  be  entitled  to  use 
the  name  or  title  of  "  dentist "  or  "  dental  practitioner," 
or  any  description  implying  that  he  is  registered  under 
this  Act,  or  that  he  is  a  person  specially  entitled  to 


(r)  Royle  v.  Bwiby,  6  Q.  6.  D.  171  ;  50  L.  J.  Q.  B.  196,  overruling 
Brewer  v.  Jonet^  lo  Ex.  655. 

(»)  21  A;  22  Vict  c.  90,  amended  by  23  Vict,  c.  7,  and  46  k  47  Vict 
c.  19. 

(0  Chitty  on  Contracts,  514.  Before  21  &  22  Vict  c.  90,  a  physician 
could  not  sue  for  services  rendered  unless  there  had  been  an  expreu 
contract  to  pay  him. 

(u)  See  generally  as  to  torts  arising  peculiarly  from  negligence,  jMst, 
Part  ii.  ch.  vi. 

(a?)  Order  xix.  r.  3.  (y)  41  A;  42  Vict.  c.  33.  («)  Sect  5. 
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practise  dentistry,  under  a  fine  not  exceeding  ;£^20, 
unless  he  is  duly  registered  (a).  Prior  to  this  Act  there 
was  no  provision  of  this  character  as  to  dentists,  who 
are,  by  force  of  it,  now  placed  in  much  the  same  position 
as  medical  men  with  regard  to  their  right  to  sue  to 
recover  their  fees. 

With  regard  also  to  veterinary  surgeons,  it  is  now  Veterinary 
provided  by  the  Veterinary  Surgeons'  Act,  1881  (6),  xs'sf*''"' ^''*' 
that  they  must  be  duly  registered,  and  any  person 
practising  as  a  veterinary  surgeon  after  3  ist  December 
1883  without  being  on  the  register,  is  liable  to  a  fine 
not  exceeding  ;£^20,  and  is  not  entitled  to  recover  any 
fee  or  charge  for  practising  (c). 

Every  .person  subpoenaed  as  a  witness  is  entitled  to  viii.  Wit- 
be  paid  a  reasonable  sum  for  his  expenses  of  going  to,  "**■*■• 
staying  at,  and  returning  from  the  trial,  and  this  sum 
must  be  paid  or  tendered  him  at  the  time  of  his  being 
served  with  his  subpoena,  otherwise  he  is  not  bound  to 
attend.    If  a  witness  lives  within  the  bills  of  mortality, 
it  is  sufficient  to  give  him  a  nominal  sum  with  his 
subpoena,  usually  one  shilling.     If  a  witness  who  is  not 
paid  a  proper  sum  for  his  expenses  yet   chooses  to 
attend,  he  is  justified  in  refusing  to  be  sworn  until  his 
expenses  have  been  paid  (d).     But  though  a  witness 
is   always  entitled  to   his  expenses,   yet   he    is    not 
entitled  to  be  paid  for  his  loss  of  time,  unless  he  is  a  When  a 
professional  witness  called  not  to  give  evidence  upon  "^nmfd  to  be 
some  matter  of  fact,  but  of  opinion  (e.g,  an  expert),  and  ^^^^^^  ^**" 
then  he  is  so  entitled  (e).     The  proper  allowance  to 
an  ordinary  professional  man,  beyond  his  expenses,  is 
one  guinea  a  day  (/). 


(a)  41  A  42  Vict  c.  33,  B.  3.  (6)  44  &  45  Vict,  c  62. 

(c)  Sect.  17. 

(d)  As  to  the  meaniDg  of  the  expression  "  bills  of  mortality,"  see 
Wharton's  Law  Lexicon,  title  "  Bills  of  Moitality." 

{e)  See  Webb  v.  Page,  i  0.  &  R.  23 ;  Lee  v.  Everest,  2  H.  &  N.  285. 
(/)  Re  The  Working-Men's  Mutual  Society,  Ltd.,  21  Ch.  D.  831  ;  51 
L.  J.  Ch.  850 ;  47  L.  T.  645  ;  30  W.  R  938. 
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Servioa  of 
subpcena,  kc. 


IX.  Corpon^ 
tiont,  com- 
panies, and 
institutions. 


Differences 
between 
limited  and 
unlimited 
companies. 


Service  of  a  sabpcBna  on  a  witness  must  be  personal, 
and  the  remedy  against  a  witness  for  not  attending  on 
his  sabpoena  is  either  by -attachment  for  contempt  of 
court  in  not  obeying  the  subpcena,  which  is  a  process 
of  the  court,  or  by  an  action  for  damages  (g). 

A  corporation  is  some  legal  body  always  known  by 
the  same  name,  and  perpetually  preserving  its  identity, 
and  it  may  be  either  a  corporation  sole,  that  is,  composed 
of  one  person  (e.g.  a  bishop),  or  a  corporation  aggregate, 
that  is,  one  composed  of  many  persons,  e.g.  some  com- 
pany incorporated  by  Act  of  Parliament  (h).  Corpo- 
rations aggregate  may  be  created  either  by  Act  of 
Parliament,  charter,  or  letters-patent,  and  the  great 
peculiarity  as  to  their  contracts  is  that,  generally  speak- 
ing, they  must  be  under  their  common  seal.  To  this 
rule  there  are,  however,  exceptions,  which  may  chiefly 
be  stated  to  be  contracts  comprising  matters  of  every- 
day occurrence,  or  of  such  a  nature  as  to  be  actually 
necessary,  these  being  valid,  though  not  under  the 
common  seal  (i). 

Companies  may  be  either  unlimited  or  limited,  and 
now  any  company  consisting  of  seven  or  more  persons 
may,  and  of  more  than  twenty  persons  must,  be  re- 
gistered (k).  Associations  consisting  of  more  than 
twenty  persons,  and  not  so  registered,  are  illegal  associa- 
tions, and  parties  concerned  therein  are  not  entitled 
to  the  protection  or  assistance  of  the  court  Q).  An 
unlimited  company  is  simply  a  combination  of  several 
persons  for  some  business,  and  the  members  stand  in 

(g)  See  also  as  to  witnesses,  poatf  Part  iii.  chap,  ii.,  on  Evidence. 

(h)  Williams'  Personal  Property,  284. 

(i)  Clarke  v.  Cuckfield  Union,  21  L.  J.  (Q.  B.)  349;  Wella  v.  i/ayor 
of  Kingston  upon  Hull,  L.  R.  10  C.  P.  402. 

(k)  25  k  26  Vict.  c.  89,  88.  4,  6. 

(I)  Sykes  v.  Beadon,  ii  Ch.  D.  170;  48  L.  J.  Oh.  822  ;  Smilk  v. 
Anderson,  15  Ch.  D.  247  ;  50  L.  J.  Ch.  39  ;  29  W.  R.  21  ;  Jenningn  v. 
Hammond,  9  Q.  B.  D.  225 ;  51  L.  J.  Q.  B.  493;  Re  Padttow  Attur- 
anee  Association,  20  Oh.  D.  137 ;  45  L.  T.  774  ;  Shaw  v.  Benson,  11 
Q.  B.  D.  563 ;  52  L.  J.  Q.  B.  575  ;  Ciwvther  v.  TkorUy,  48  L.  T.  644 ; 
31  W.  R.  564.  : 
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the  position  of  ordinary  partners,  and  liable  to  an  nn- 
limited  extent  for  all  the  debts  of  the  partnership, 
and  the  ordinary  partnership  rales  generally  apply  to 
them  (m).  A  company  may,  however,  be  limited  if 
daly  registered  as  snch  (71),  and  the  members  are  then 
only  liable  to  the  extent  of  their  respective  shares  or 
guarantees ;  so  that  any  person  contracting  with  such 
a  company  mnst  only  look  for  payment  to  the  assets 
of  the  company. 

Any  contract  made  by  a  registered  company  need  How  contracts 
only  be  under  such  company's  seal  when   the   same  by  regiitered 
woold,  if  made  by  a  private  person,  require  a  seal ;  oo™P»»i®«- 
where,  if  made  by  a  private  person,  writing  would  be 
necessary,   signature   by  some   person   authorized   by 
the  company  is  sufficient ;  and  where  no  writing  would 
be  necessary  if  made  by  a  private  "person,  the  contract 
may  be  made  by  parol  by  some  person  authorized  by 
the  company  (0),  and  such  authority  may  be  implied 
as  regards  matters  in  the  ordinary  course  of  the  com- 
pany's business,  but  not  beyond  that  (p).     A  contract 
made  by  a  person  on  behalf  of  an  intended  company 
cannot  afterwards,  on  the  formation  of  the  company, 
be  ratified  by  the  company,  but  a  fresh  contract  with 
the  company  must  be  entered  into  (q).     Under  the  Companies 
Companies   Act,    1 900  (r),   certain   restrictions   have    ^  '  '^^* 
now  been  made  as  to  a  company  commencing  business ; 
and  contracts  made  after  incorporation,  but  before  the 
company  is  entitled  to  commence  business,  are  only 
provisionally  binding  until  then,  when  they  automati- 
cally become  binding  without  any  confirmation   (s). 
Shares  in  a  registered  company  may  be  transferred  by 


(m)  As  to  which  see  ante,  pp.  155-163. 

(n)  25  &  26  Vict.  c.  89. 

(o)30&3i  Vict.  c.  131,  R.  37. 

(p)  Re  Cunningham  <fc  Co.,  Simpson's  dnwiy  36  Ch.  D.  532. 

(q)  JU  Empress  Engineering  Co.,  16  Ch.  1).  125;  29  W.  R.  342; 
43  L.  T.  742  ;  Re  Northumberland  Avenue  Hold  Co.,  Sully's  Case,  33 
Cb.  D.  16  ;  54  L.  T.  777 ;  Kd/ner  v.  Baxter,  L.  R.  2  C.  P.  174  ;  36  L. 
J.  C.  P.  94. 

(r)  63  &  64  Vict,  c  48.  («)  Sect.  6. 
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deed  duly  registered  at  the  oompany's  office,  or,  in 
the  case  of  such  a  company  limited  by  shares,  when 
shares  are  fully  paid  up,  by  simple  delivery  of  share 
warrants  (t). 


Liabilit  J  in 
respect  of 
con  tracts  on 
behalf  of 
charities  and 
inititntions 
gCDerally. 


Todd  V.  Emly. 


With  regard  to  contracts  made  with  persons  actdng 
on  behalf  of  institutions  and  associations,  such  as 
charities,  clubs,  and  the  like,  the  rule  is  that  the 
persons  making  or  authorizing  the  making  of  the 
contract  are  the  persons  liable,  unless  indeed  the 
other  party  has  specially  agreed  that  he  will  look  for 
payment  only  to  the  assets  of  the  institution  (u).  And 
this  rule  applies  to  all  miscellaneous  undertakings,  it 
being  always  a  question,  when  a  person  disputes  his 
liability,  whether  he  in  any  way  authorized  what  has 
been  done,  so  as  to  make  himself  liable.  Thus,  if 
a  person  becomes  one  of  a  committee  of  direction 
of  any  such  undertaking  or  institution,  this  will  be 
evidence  to  shew  that  he  has  made  himself  liable 
for  goods  supplied  for  its  purposes,  even  although  he 
himself  did  not  give,  or  assist  in  giving,  the  particu- 
lar order  in  question.  The  mere  fact,  however,  of  a 
person  being  a  member  of  a  committee  of  management 
will  not  always  in  itself  serve  to  render  him  liable ;  it 
is  only  evidence  of  his  having  authorized  the  making 
of  the  contract  Thus,  where  wine  for  a  club  had  been 
ordered  by  the  house-steward  of  the  club  according 
to  the  directions  of  the  committee  of  management,  in 
an  action  brought  against  two  members  of  that  com- 
mittee, it  was  held  that  it  was  a  question  for  the  jury 
whether  the  defendants  had  authorized  the  steward  to 
order  the  wine  in  question  (x). 


{t)  30  &  31  Vict,  c  131,  88.  27-33.  The  subject  of  companies  ia  of 
such  general  importance  that  it  is  well  worthy  of  some  separate  attention 
by  every  student,  and  particular  attention  should  be  given  to  the  Com- 
panies* Act,  IQCX)  (63  &  64  Vict.  c.  48).  The  student  may  gain  a  fair 
elementary  knowledge  of  the  subject  of  companies  from  a  perusal  of 
Eustace  Smith's  Summary  of  the  Law  of  Companies. 

(u)  Coutta  V.  Irith  £xhibiti4m,  W.  N.  (1891),  p.  41 ;  90  Law  Times 
Newspaper,  336  ;  Law  Students*  Journal,  April  189 1,  p.  81. 

(«)  Todd  V.  Emly,  8  M.  &  W.  505. 
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Contracts  in   the  relation  of  master  and   servant  X.  MMt«r 
m&y  be  conveniently  considered   under  three   heads,  *"   ■•»^^"*- 
viz.  :  (i)  As  to  the  hiring;  (2)  as  to  the  power  of  the 
servant,  and  the  relation  between  the  parties  during 
tfa.e  service;  and  (3)  as  to  the  determination  of  the 
service. 

Firstly^  then,  as  to  the  hiring, — There  may  be  an  Ai  to  the 
express  contract  for  the  hiring  of  a  servant,  and  when    *""** 
there  is,  it  may  be  either  in  writing  or  by  word  of 
inoatfa,  unless  it  is  a  hiring  for  a  period  beyond  a  year, 
in  which  case  writing  is  by  the   Statute  of  Frauds 
necessary  (y).      A  contract  to  remain  in  the  service  of 
the  employer  during  the  life  of  either  is  valid,  and  not 
illegal  as  in  restraint  of  trade,  but  such  a  contract 
must  be  by  deed  (z).     In  every  express  contract  of 
hiring^  its  duration,  and  the  wages  in  respect  of  the 
hiring  should  be   stated;  but  if  there  is  no  express 
contract,  but  simply  an  entering  into  a  service,  it  is 
called  a  general  hiring,  which  has  been  decided  to  be 
for  diiferent  terms  according  to  the  nature  of  the  ser- 
vice (as  will  be  next  noticed),  but  in  respect  of  which 
hiring    it  is   always    presumed,   unless    the   contrary 
appears,  that  reasonable  wages  are  to  be  paid  (a). 

Persons  occupying  the   legal   position  of  servants  Different  kinds 
may  be  classified  as  clerks,  domestic  or  menial  servants,  ^  ■®'^*" 
and  servants  who  are  neither  in  the  position  of  clerks 
nor  domestic  or  menial  servants.      A  general  hiring  of  a  Effect  of 
clerk  is  a  yearly  hiring  determinable  by  three  months'  firing. 
notice,  or  an  equivalent  three  months'  wages  (&) ;  and 


(jf)  29  Car.  2,  c  3,  s.  4,  ante,  pp.  56,  57. 
(z)  Chitty  on  Contracts,  524. 

(a)  Chitty  on  Contracts,  524.  Payment  of  wages  to  workmen  in 
public-houses  is  illegal  (46  k  47  Vict,  c  31 ;  50  &  51  Vict,  c  58,  s. 
II).  Where  there  w  an  agreement  entitling  a  master  to  retain  a  servant's 
wages,  on  breach  by  him  of  certain  regulations,  the  servant  must  have 
an  opportunity  of  first  being  heard  on  the  matter  before  his  wages  can 
lawfully  be  declared  forfeited  {Amatrong  v.  SotUk  London  Tramways 
Co.,  64  li.  T.  96). 

(b)  Fairman  v.  Oakford,  5  H.  &  N.  635. 
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Halliday, 


a  general  hiring  of  a  domestic  or  menial  servant 
is  also  a  yearly  hiring,  but  determinable  by  a  month's 
notice,  or  an  equivalent  mouth's  wages  (c).  As  to  the 
latter,  it  has  been  considered  that  by  custom  there  is 
a  right  at  the  end  of  the  first  month  to  determine  the 
service  by  notice  given  at  or  before  the  expiration  of 
the  first  fortnight ;  but  it  has  recently  been  held,  that 
though,  if  such  a  custom  does  exist,  it  is  not  unreason- 
able, but  good  in  the  absence  of  specLil  contract,  yet 
its  existence  must  in  every  case  be  proved,  and  that 
it  is  not  a  notorious  custom  of  which  the  Court  will 
take  judicial  notice  (d).  A  general  hiring  of  other 
kinds  of  servants,  though  it  will  be  taken  primarily  as 
a  hiring  for  a  year  (c),  must  depend  more  especially 
upon  the  circumstances  of  each  particular  case,  as 
'  indeed  it  must  to  a  certain  extent  in  all  cases,  so  that 
the  fact  of  a  servant's  wages  being  payable  at  longer 
or  shorter  periods,  as  the  case  may  be,  may  alter  the 
presumption  as  to  the  hiring  and  the  length  of  notice 
required,  as  also  may  a  usage  or  custom  in  any  particular 
trade  or  business  if  it  is  clearly  proved.  Although  a 
general  hiring  of  a  servant  may  therefore  be  construed 
as  a  hiring  for  a  year,  and  so  on  from  year  to  year, 
yet  as  it  need  not  necessarily  extend  beyond  the  year, 
it  is  valid  though  not  in  writing  (/). 


As  to  the 
power  of  the 
servant,  and 
the  relation 
between 
master  and 
servant. 


Secondly,  as  to  the  power  of  the  servant,  and  tht 
relation  between  the  2)arties  during  the  service, — It  will 
be  at  once  seen  that  a  person  by  entering  into  another's 
service  becomes  that  other's  agent  for  certain  pur- 
poses, and  that  therefore  the  ordinary  principles  of 
agency  apply,  and  answer  the  question  of  his  power  to 


(c)  Fatoeet  v.  Cask,  5  B.  &  Ad.  904.  The  housekeeper  of  a  larffe 
hotel  is  not  a  menial  servant,  and  cannot  be  dismissed  on  a  month's 
notice  in  the  absence  of  express  agreement  (Lawler  v.  Linden^  10  Irish 
Rep.  C.  L.  188). 

(rf)  MouU  V.  HaUiday  (1898),  i  Q.  B.  125  ;  77  L.  T.  794  ;  46  W.  R. 
318. 

(c)  BayUy  v.  Rvmmid,  1  M.  k  W.  506. 

(/)  Beeston  v.  Collycr,  4  Bing.  309.  See  as  to  contracts  not  to  be 
performed  within  a  year,  ante,  pp.  56,  57. 
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bind  his   master  by  his  contracts.     These  principles  The  ordinary 
of  agency  have  already  been  considered,  and  the  very  J^n?y  appij 
great  difference  in  the  powers  of  a  general  and  special  ****?®"x^ 
agent  pointed  out  (ff) ;  and  it  follows,  from  that  differ- 
ence, that  the  power  of  a  servant  to  bind  his  master 
must  depend  on  whether  he  is  merely  a  special  agent 
appointed  simply  to  do  some  particular  act,  or  whether 
be  is  a  general  agent,  having  a  power  given  him  by 
bis  master  to  do  all  acts  of  a  certain  nature.     If  he  is 
o£  the  former  kind,  then  any  contract  which  he  makes 
can  only  bind  bis  master  when  strictly  in  conformity 
with  his   master's  order;    but  if  he  is  of  the  latter 
kind,  then  any  contract  he  may  make  will  bind  his 
master,  even  though  it  goes  beyond  his  master's  orders 
in  the  particular  case,  if  it  is  within  the  scope  of  his 
ordinary  and  usual  authority  (h), 

A   master   is   liable   for   his   servant's    torts   when  Ab  to  torts 
committed  by  the  servant  acting  in  the  course  of  his  a^^rvant.    ^ 
ordinary  employment  and  duty,  but  he  is  not  liable 
criminally  for  his  servant's  unauthorized  acts  (i). 

A  servant  is  entitled  to  be  paid  wages  during  a  Servant 
time  he  was  disabled  from  service  by  illness  (k),  and  ^\\  ^ngM 
the  relation  between  an  ordinary  master  and  servant  ^^J^thnmgh 
(it  is  otherwise  as  to  an  indoor  apprentice)  does  not  temporary 
make  it  obligatory  on   a  master  to   provide   medical  j^^^^^  ^^^ 
attendance  or   medicines   for  his  servant;  but  if  he  bound  to  pro- 
sends  for  a  medical  practitioner  for  his  servant  whilst  attendance. 
under  his  roof,  he  is  liable,  and  he  cannot  deduct  from 
the  servant's   wages   any  expenses   incurred   thereby, 
unless  it  was  specially  so  agreed  (/). 


ig)  See  antCy  p.  146. 

(A)  Brady  v.  Todd,  9  C.  B.  N.  S.  592 ;  llovoard  v.  Skeivard,  L.  R. 
2  C.  P.  148. 

(»)  See  hereon,  poat^  Part  ii.  chap.  i. 

{k)  CukM<m  y.  StoneSj  i  E.  &  E.  248. 

{I)  See  Chitty  on  Contracts,  530 ;  and  the  principle  that  a  master  iR 
not  bound  to  provide  medical  attendance  or  medicines  for  his  servant 
is  the  game  even  although  the  servant's  illness  has  arisen  through  an  acci- 
dent which  occurred  in  performing  his  duties  as  servant,  unless,  indeed, 
it  arose  in  such  a  way  that  the  master  could  be  held  liable  for  it. 


Digitized  by 


Google 


232  OF  SOME  PARTICXJLAJt  CONTRACTS  IRRKSPECTIVE   OF 

Master  not  There  was  at  common  law  no  implied  coDtract  by 

hidemnlfy        *  master  to  indemnify  his  servant  against  any  injury 
■«^*^*  happening  in  the  conrse  of  his  employment,  or  even 

juries,  subject  not  to  expose  his  servant  to  any  extraordinary  risks  (m) ; 
Liabiiity*Ac"    but  there  was  always  a  duty  cast  on  him  to  make 
w^kmen's      ^"^  ^^  proper  tackle  and  machinery  in  his  business, 
Compensation  and  also  to  employ  duly  competent  co-servants,  and 
c ,  1097.        ££  ^^y  injury  arose  to  the  servant  through  the  non- 
observance  of  such  duties,  the  master  was  liable  (n). 
This   subject   has   been   considerably  aifected  by  the 
Employers'  Liability  Act,    1880  (0),  and  the  Work- 
men's Compensation  Act,  1897  (p),  which  are  here- 
after dealt  with  (q). 

As  to  the  Thirdly,  as  to   the   determination  of  the  service. — 

of  thTservi*^"  The  general  way  in  which  this  happens  is  by  notice 

either   by  the  master  or  the  servant,  the  length   of 

which  notice  varies  according  to  the  contract  for  hiring 

or  the  nature  of  the  service  (r). 

When  master        In  giving  the  notice,  it  is  not  necessary  to  allege 

semm^wHS*  any  reason   for  it;   and   in  the  following   cases  the 

out  notice.        master   will   be  justified   in   putting   an   end   to  the 

contract  of  service  without  any  notice : — 

1.  When  the  servant  unlawfully  absents  himself 
from  his  work. 

2.  If  he  proves  to  be  incompetent  to  perform  any 
particular  service  which  he  agreed  to  render. 

3.  If  he  refuses  or  neglects  to  obey  his  master's 
reasonable  orders ;  and 

4.  If  he  is  guilty  of  any  gross  moral  misconduct,  or 
of  habitual  neglect,  or  even  of  one  extreme  act  of 
neglect  (s)  in  the  performance  of  his  duties. 

(m)  Riley  v.  JBcucendalef  6  H.  &;  N.  445. 
(n)  Wilson  v.  Merry,  L.  R.  i  H.  L.  Sc  526. 
(0)  43  &  44  Vict  c  42,  [p)  60  &  61  Vict  c.  37. 

{q)  See  post.  Part  iL  chap,  vi 
(r)  As  to  which  see  ante,  pp.  229,  230. 

{s)  Baster  v.  London  <£;  County  Printing  Works  (1899),  i  Q.  B.  901  ; 
68  L.  J.  Q.  B.  622 ;  80  L.  T.  757. 
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And  in  these  cases  the  servant  will  only  be  entitled 
to  wages  already  accrued  dae,  so  that  if  his  wages  are 
payable  monthly,  and  he  is  discharged  in  the  middle 
of  a  month,  he  forfeits  his  right  to  any  part  of  snch 
month's  wages  (t). 

The  death  of  either  master  or  servant  will  operate 
to  dissolve  the  contract  of  service  (u). 

A  master  is  not  bound  to  give  his  servant  a  character,  Mmster's 
bat  if  he  does  so,  he  must  give  what  he  believes  to  be  t^^^g^H 
a  true  one ;  if  he  wilfully  gives  a  false  character,  he  J||^2rtSit° 
will   be  liable  to  an  action  for  libel  or  slander ;  but 
if  he    believes  the  character  to   be  true,  and   gives 
it  honestly  and  fairly  without  exaggeration,  it  comes 
within  the  designation  of  a  privileged  communication, 
and  he  is  not  liable  (x). 

Many  important  points  in  the  relation  of  master  and 
servant  belong  to  the  second  division  of  this  work, 
viz.,  *•  Torts,"  and  are  there  considered  (y). 


{t)  Chitty  on  Gontrftcts,  527,  528.  As  to  the  measure  of  damages  in 
an  action  by  a  servant  for  wrongful  dismissal,  see  post.  Part  iii.  chap.  i. 

(tt)  Farrow  v.  WiUon,  L.  R.  4  0.  P.  774  ;  38  L.  J.  C.  P.  326. 

(x)  See  posi.  Part  ii.  chap,  v^ 

(y)  See  pott.  Part  ii.,  particularly  chap,  vi.,  **0f  torts  arising 
peculiarly  from  negligence.'^ 
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CHAPTER   VII. 

OF   CONTRACTS    WITH   PERSONS    UNDER   SOME   DISABILITY. 

I.  lufauu  In  this  chapter  will  be  considered  the  position  of  the 
following  parties  as  to  their  contracts :  Infants^  married 
women,  persons  of  nnsoand  mind,  intoxicated  persons, 
persons  under  duress,  and  aliens. 

An  infant  in  the  eyes  of  the  law  is  a  person  under 
the  age  of  twenty-one  years,  and  at  that  period  he  or 
she  is  said  to  attain  majority  (a).  For  his  torts  and 
crimes  an  infant  may  be  liable,  but  for  his  contracts,  as 
a  general  rule,  he  is  not  liable,  unless  the  contract  is 
for  necessaries.  The  law  as  to  infants'  liability  on 
their  contracts  was  much  altered  by  the  Infants'  Relief 
Act,  1874  (6),  but  to  properly  understand  the  applica- 
tion of  that  statute  it  will  be  necessary  to  first  notice 
the  law  as  it  stood  before  its  passing. 


Infant  ia 
always  liable 
on  hU  con- 
tracts for 
necessaries. 


Other  con- 
tracts could 
formerly  be 
ratified. 

Lord  Tenter- 
den's  Act. 


On  his  contracts  for  necessaries  an  infant  is  now,  and 
always  has  been,  liable ;  and  with  regard  to  his  other 
contracts,  they  were  not  formerly  actually  void,  but 
only  voidable,  and  accordingly,  from  the  earliest  times, 
capable  of  ratification  after  he  came  of  age  without  any 
new  consideration ;  and  it  was  held  that  any  act  or 
declaration  which  recognized  the  original  contract  as 
binding  was  sufficient  ratification.  However,  by  Lord 
Tenderden's  Act  (c)  it  was  provided  that  no  action 
should  be  maintained  whereby  to  charge  any  person 


(a)  Majority  is  attained  on  the  day  before  the  anniversary  of  the 
2i8t  birthday. 

{b)  37  &  38  Vict.  0.  62. 
(c)  9  Geo.  4,  c.  14,  8.  5. 
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upon  any  promise  made  after  fall  age  to  pay  any  debt 
contracted  daring  infancy,  or  upon  any  ratification 
after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification 
was  made  by  some  writing  signed  by  the  party  to  be 
charged  therewith  (d).  As  to  contracts  not  for  neces- 
saries, therefore,  the  law,  until  lately,  was  that  they 
might  be  ratified  by  the  infant  after  coming  of  age  by 
writing  duly  signed  by  him. 

But  this  is  no  longer  so,  for  by  the  Infants'  Relief  infanu' 
Act,     1874    («X   it   is   enacted    that    "all   contracts,  l^y^*^^""*' 
whether  by  specialty  or  by  simple  contract,  henceforth 
entered  into  by  infants  (i)  for  the  repayment  of  money 
lent  or  to  be  lent,  or  (2)  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  (3) 
all  accounts  stated  with  infants,  shall  be  absolutely  void  ; 
provided  always,  that  this  enactment  shall  not  invali- 
date any  contract  into  which  an  infant  may,  by  any 
existing  or  future  statute,  or  by  the  rules  of  common 
law  or  equity,  enter,  except  such  as  now  by  law  are 
voidable  "  (/) ;  and  that  "  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  promise  made 
after  full  age  to  pay  any  debt  contracted  during  in- 
fancy, or   upon  any  ratification  made  after    fall  age 
of    any  promise   or    contract    made    during    infancy, 
whether*  there  shall  or  shall  not  be  any  nev)  corisidera- 
tion  for  such  promise  or  ratification  after  full  a/je  "  {g). 
It  will  be  observed  that,  firstly,  certain  specific  contracts 
are  made  void,  and,  secondly,  that  no  contract  of  any 
kind  is  capable  of  ratification. 


{d)  Signature  by  an  agent  was  not  Bufficient,  and  19  &  20  Vict.  c.  97, 
B.  13,  made  no  differebce  on  this  point. 

{^)  37  &  38  Vict.  c.  62. 

(/)  Sect.  1.     As  to  the  latter  part  of  this  section,  see  note  {g)  infra, 

Ig)  Sect.  2.  This  Act,  in  making  infants'  contracts  void,  does  not 
affect  the  powers  of  infants  in  certain  cases  to  convey  lands,  viz.  : 
By  the  custom  of  gavelkind  at  the  age  of  fifteen  by  feoffment;  on 
marriage  by  the  sanction  of  the  court  under  18  &  19  Vict  c.  43 ;  and 
by  the  sanction  of  the  court  for  payment  of  debts  under  i  Wm.  4, 
C47. 
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PromiM  to 
marry  by 
infant. 


NorihcoU  ▼. 
Doughty, 


Ditcham  v. 
Worrall. 


In  several  cases  since  the  Act  the  point  has  been 
raised  of  the  position  of  a  person  who,  having  dormg 
infancy  entered  into  a  contract  to  marry,  after  attaining 
fnll  age  recognizes  the  promise  by  continuing  his  posi- 
tion as  before,  or  again  promises  to  marry  the  party  in 
qaestion.  It  has  been  held  that,  with  regard  to  ratifica- 
tion, the  Infants'  Belief  Act,  1 874,  applies  to  this  in  the 
same  way  as  to  other  cases,  and  that  in  the  absence 
of  some  distinct  evidence  of  a  new  promise  no  action 
can  be  maintained  (h).  It  is,  however,  in  such  cases 
very  difficult  to  determine  whether  what  has  taken 
place  is  in  fact  a  new  contract,  or  is  only  an  attempted 
ratification.  Thus,  in  one  case,  the  defendant,  when 
an  infant,  made  a  promise  of  marriage  to  the  plaintiff, 
and  the  day  afber  he  had  attained  his  majority  he  said 
to  her,  *'  Now  I  may  and  will  marry  you  as  soon  as 
possible."  It  was  held  that  it  was  a  qaestion  of  fact 
for  the  jury  whether  this  was  a  fresh  promise,  or  a 
ratification  of  the  promise  made  during  infancy  (i). 
In  another  case,  the  defendant,  who  had  promised  the 
plaintiff  marriage  when  under  age,  continued  in  the 
same  familiar  position  with  her  for  four  years  after 
coming  of  age,  and  it  was  held  that  there  was  here 
evidence  to  go  to  the  jury  of  a  new  promise  having 
been  made  (k). 


Infant  liable 
for  neoeasaries, 


The  Infants'  Belief  Act,  1874,  whilst  providing  that 
an  infant's  contract  to  pay  for  goods  supplied  shall  be 
void,  expressly  excepts  a  contract  for  necessaries ;  and 
in  addition  to  this  the  Sale  of  Goods  Act,  1893  {l)y 
enacts,  that  where  necessaries  are  sold  and  delivered 
to  an  infant,  he  must  pay  a  reasonable  price  therefor. 
It  is  important,  therefore,  to  properly  understand  the 
meaning  of  the  term  "  necessaries,"  and  it  may  also  be 
well  to  mention  that  in  any  action  against  an  infant  for 

{h)  Coxhead  v.  MuUis,  3  C.  P.  D.  439  ;  47  L.  J.  C.  P.  761. 
(»)  Northeote  v.  Doughty,  4  O.  P.  D.  385. 

(*)  Ditcham  v.  Worrall,  5  C.  P.  D.  410 ;  49  L.  J.  0.  P.  688 ;  29 
W.  R.  59.    See  also  H6l/me$  v.  Brierly,  36  W.  R.  795. 
{I)  56  &  57  Vict.  c.  71,  B.  2. 
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necessaries,  it  is  for  the  judge  to  first  consider  whether  Funetiou  of 
the  goods  are  of  such  a  nature  as  could  possibly  come  ]^j^^  *" 
under  that  description,  and  if  not,  there  is  nothing  to 
go  to  the  jury,  and  the  plaintiff  will  be  nonnsuited ; 
but  if  the  judge  is  of  opinion,  on  the  evidence  adduced, 
that  the  goods  are  of  such  a  nature  that  they  may  be 
considered  necessaries,  he  leaves  it  to  the  jury  to  say 
whether,  under  the  particular  circumstances  of  the  case, 
they  are   in  fact  necessaries.     As  a  matter  of  course,  The  meuiiiig 
the  term  *'  necessaries  "  will  include  all  things  essential  ?<  noMu^s." 
for  existence,  and  without  which  a  person  cannot  reason- 
ably be  supposed  to  live,  viz.,  ordinary  lodging,  food,  and 
clothing ;  but  it  has  a  much  wider  application  than 
this,  and  many  things  not  actually  essential  to  exist- 
ence   are   included  under  it.      The  rule  as  to  what 
will  be  deemed  necessaries  has  been  stated  as  follows : 
"  AM  snch  articles  as  are  purely  ornamental  are  not 
necessary,  and  are  to  be  rejected,  because  they  cannot 
be  requisite  for  any  one ;  and  for  such  matters,  there- 
fore, an  infant  cannot  be  held  responsible.     But  if 
they   are  not  strictly   of  this   description,  then   the 
question  arises  whether  they  are  bought  for  the  neces- 
sary use  of  the  party,  in  order  to  maintain  himself  pro- 
perly  in  the  degree,  state,  and  station  of  life  in  which  he 
moved ;  if  they  were,  for  such  articles  the  infant  may 
be  responsible  "  (m). 

To  take  an  instance  to  exemplify  this  rule,  it  has  insUnce. 
been  held  that  an  infant  is  liable  for  the  price  of  horses 
bought  by  him  if  his  position  warranted  his  keeping 
horses,  or  if  riding  was  recommended  by  his  medical 
adviser  {n).     To  enumerate  a  series  of  cases  in  which 

(m)  Per  Parke,  B.,  in  Peters  y,  Fleming,  6  M.  &  W.  47.  See  further 
as  to  meaning  of  term  '*  necessaries,"  Shrine  v.  Gordon,  9  Irish  Reps. 
C.  Ll  479 ;  Clyde  Cyde  Co.  v.  Hargrcaves,  78  L.  T.  296.  The  Sale  of 
Goods  Act,  189.^  (56  A  57  Vict.  c.  71,  s.  2),  also  contains  a  definition 
of  *' necessaries/'  it  enacting  as  follows :  ''Necessaries  in  this  section 
mean  goods  suitable  to  the  condition  in  life  of  such  infant,  or  minor,  or 
other  person,  and  to  his  actual  requirements  at  the  time  of  the  sale  and 
delivery/* 

{nykart  v.  Prater,  i  Jur.  623. 
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things  have  or  have  not  been  held  to  be  neoessaries 
would  be  useless,  and  the  answer  to  the  qaestion  of 
what  are  necessaries  for  which  an  infant  will  be  liable 
may  be  shortly  stated  to  be,  that  he  will  be  liable  not 
merely  for  the  bare  essentials  of  life,  but  also  for  edu- 
cation, and  generally  for  anything  suitable  to  his  rank 
and  condition  in  life,  and  it  will  always  be  a  question 
for  the  jury  whether   an   infant   is  liable  or  not  in 
Endence  to      every  particular  case  (0).     Where  an  infant  is  sued 
i^^iSi^"*'*  for  the  price  of  goods  suppUed  to  him  on  credit,  he 
may,  for  the  purpose  of  shewing  that  they  were  not 
necessaries,  give  evidence  that  when  the  order  was 
given  he  was  already  sufficiently  supplied  with  goods 
of  a  similar  description,  and  it  is  immaterial  whether 
the   plaintiff  did   or   did   not  know  of   the   existing 
Necessaries  for  Bupply  (p).     If  an  infant  has  a  wife  and  children,  he 
children.  will  be  equally  liable  for  necessaries  supplied  to  her, 

or  them,  as  if  supplied  to  himself  (q). 

An  infant  is  The  Statement  that  an  infant  is  liable  for  necessaries 

necessaries  u  TOust,  however,  be  taken  with  the  following  restric- 
tTJ'^^'^wn'Sl^*'  tion,  viz.,  that  if  an  infant  is  residing  under  the 
roof.  parental  roof,  he  cannot  generally  be  made  responsible 

even  for  necessaries,  for  in  such  a  case  the  presump- 
tion is  that  the  credit  is  intended  to  be  given  to  the 
Nor  is  the  parent,  and  not  to  the  infant  (r).  It  must  not, 
sar'ny'iiabi?  however,  from  this  be  taken  as  law,  that  in  such  a 
case  the  parent  is  necessarily  liable  for  such  things 
supplied  to  his  child  living  with  him,  for  he  is  not  so 
liable  as  a  matter  of  course,  it  being  always  essential, 
to  render  the  parent  liable,  to  shew  that  he  in  some 
way — either  by  a  precedent  act  or  a  subsequent  rati- 
fication— authorized  his  child  to  contract  and  to  bind 
him ;  for  if  he  has  in  no  way  given  any  authority,  he  is 


(0)  See  hereon  Ryder  v.  Womhw^l,  L.  R.  4  Ex.  32  ;  37  L.  J.  Ex.  48 ; 
and  also  Ghitty  on  Contracts,  173-187. 

ip)  Baincs  v.  Toye^  13  Q.  B.  D.  410 ;  53  L.  J.  Q.  B.  567 ;  51  L.  T. 
292;  33  W.  R,  15. 

iq)  Turner  v.  Trisby,  i  Str.  168. 

(r)  Ohitty  on  Contracts,  187. 
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no  more  liable  to  pay  a  debt  contracted  by  his  child, 
e^eiii  for  necessaries,  than  a  stranger  would  be.  Bat 
Blight  evidence  of  the  parent's  authority  will  nsnally 
V>e  sufficient,  so  that  if  goods  are  delivered  at  the 
parent's  residence,  this  will  pHmd  fa^de  raise  a  pre- 
Biixnption  of  his  liability  («);  thoagh  if,  directly  he 
heajrd  of  the  goods  or  saw  them,  he  objected  to  them, 
this  would  operate  to  rebut  that  liability. 

For  money  lent  to  an  infant  not  for  the  purposes  of  infant  not 
buying  necessaries  he  cannot  be  liable,  but  if  money  mo^j^Unt, 
is  advanced  to  him  to  procure  necessaries,  and  is  so  «i>l«»  »d- 

,  *•  ▼anceu  to  bvy 

expended  by  him,  the  Court  will  order  repayment  to  neoeuanes. 
the  lender,  on  the  ground  that  he  stands  in  the  place 
of    the   infant's   creditor,   who   could   have   recovered 
against  him  had  his  claim  not  been  satisfied  {t).     The  Noriihetiabie 
mere  fact  of  a  person  having  fraudulently  represented  h^^hw  i^re-** 
himself  to  be  of  ace  when  in  fact  he  was  an  infant,  wnted  himaeif 

°  '  to  be  of  age. 

is  not  sufficient  to  render  him  liable.     Thus,  where 

au  infant  had  obtained  a  lease  of  a  furnished  house  on 

an  implied  representation  that  he  was  of  full  age,  it 

was  held  that  although  the  lease  must  be  declared  void, 

and    possession   ordered   to  be  delivered  up,  yet  the 

infant  was  not  liable  for  use  and  occupation  {u), 

» 

An  infant  is  not  liable  on  a  bill  of  exchange  or  pro-  infant  not 

missory  note  to  which  he  is  a  party,  although  it  was  bni  or*note, 

given  for  necessaries  {x) ;  but  though  not  liable  on  the  p^^^^^^ea 

bill  or  note,  he  may  yet  be  sued  on  the  original  debt 

ibr  necessaries.     A  bill  or  note  given  by  an  infant  is, 

however,  good  as  against  the  other  parties  thereto  (y). 

But  if  a  bill  or  note  is  given  after  coming  of  age  in 

(«)  Chitty  on  Contracts,  187. 

(t)  MaHin  v.  QaU,  4  Ch.  D.  428 ;  46  L.  J.  Ch.  84 ;  Bateman  v. 
Kingtton,  6  L.  R.  Ir.  328  ;  Lewis  v.  AUeyrie^  32  Solicitors'  Journal,  486 ; 
Law  Students'  Jonmal,  July  1888,  p.  150. 

{u)  LemprUre  v.  Lange,  12  Ch.  D.  675 ;  see  also  Bateman  v.  King- 
ston, 6  L.  K.  Ir.  328. 

(«)  Be  Sollykoff,  ex  parte  MargreU  (1891),  I  Q.  B.  413  ;  60  L.  J.  Q. 
^•339;  39W.K.  337. 

(y)  45  &  46  V»ct-  c.  61,  B.  22  (2). 
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respect  of  a  loan  made  to  the  giver  dnring  infancy,  it  is 
provided  that  the  instrument  shall  be  void  as  against  all 
persons  whomsoever  (2). 


Infancy  is 
a  personal 
priyilege. 


Gontinnoua 
contract  for 
which  infant 
liable  if  he 
does  not  dis- 
affirm on 
majority. 


Infancy  is  a  personal  privilege,  and  does  not  affect 
the  other  contracting  person's  liability,  so  that  thoagh 
an  infant  is  not  liable,  generally,  to  be  sued  on  his  con- 
tracts, he  is  capable  of  suing,  subject  to  this,  that  he 
cannot  sue  for  specific  performance  of  a  contract  (a). 
With  regard  to  certain  of  an  infant's  contracts,  embrac- 
ing matter  of  a  continnons  nature,  they  stand  in  this 
different  position  from  his  other  contracts,  in  that,  if 
the  infant  does  not  disaffirm  the  contract  within  a 
reasonable  time  of  attaining  majority,  he  will  be  boond. 
This  is  so  with  regard  to  an  infant's  contract  to  boy 
land  (b) ;  also  in  the  case  of  a  lease  made  by  an  infant, 
who  is  bound  thereby  if  he  receives  rent  after  he  comes 
of  age ;  also  with  regard  to  shares  in  a  company,  or  a 
building  society,  taken  by  an  infant ;  also  in  the  case 
of  his  having  entered  into  partnership  (c).  And  if 
an  infant  makes  a  marriage  settlement  which  is  not 
binding  on  him,  but  he  does  not  repudiate  it  within 
a  reasonable  time  after  attaining  majority,  he  is  bound 
thereby  (d).  Where  an  infant .  has  contracted  for 
things  not  necessaries,  and  has  paid  for  them,  he 
cannot  afterwards  recover  back  the  amount  if  he  has 
received  any  benefit  from  the  contract  («),  bnt  if  he 
has  in  fact  received  no  benefit  whatever,  it  is  other- 
wise (/). 


(«)  55  &  56  Vict.  c.  4.  8.  5. 
(a)  Aueman  v,  '"" 


Kingtton,  6  L.  R.  Ir.  328.  See  Indenuftnr's  Biannal 
of  Equity,  254. 

(5)  See  Indermanr's  Ck>nveyancing,  237. 

{e)  Re  TeolaniTs  Comols,  58  L.  T.  922 ;  WkiUingham  v.  Jfuitiy,  60 
L.  T.  966  ;  see  also  ante,  p.  162. 

{d)  Edwards  v.  Carter  (1893),  A.  0.  360;  63  L.  J.  loo ;  69  L.  T. 
153  ;  iZf  ffodson's  SettUment,  WiUiamt  v.  Knight  (1894),  2  Ch.  421 ;  63 
L.  J.  Ch.  609 ;  71  L.  T.  77. 

(e)  Valentini  v.  Carudi,  24  Q.  B.  D.  166 ;  59  L.  J.  Q.  B.  74 ;  61 
L.  T.  731. 

(/)  Hamilton  v.  Vanghan-Sherrin  Electrical  Engineering  Co,  (1894), 
3  Ch.  589  ;  63  L.  J.  Oh.  795 ;  71  L,  T.  325. 


Digitized  by 


Google 


UNDER  SOME  DISABILITY.  24 1 

.^  though  an  infant's  contract  to  marry  stands  on  the  Infant  not 
^axne  footing  as  any  ordinary  contract  he  enters  into —  oootnict  k> 
i,e,  the  infant  is  not  liable  on  it,  but  can  sue  in  respect  of  ™*"^« 
it — ^yet  if  the  infant  actually  completes  the  contract  by  But  if 
^ing'  tbrough  the  marriage  ceremony  in  the  manner  Ja^  place,  it 
preacribed  by  law,  then  if  a  male,  and  of  the  age  of  ^.  ejper^Uy 
fourteen  or  upwards,  or  a  female,  and  of  the  age  of 
twelve  or  upwards,  it  is  absolutely  binding ;  or  if  under 
those  ages,  but  not  under  the  age  of  seven,  then  he  or 
sbe  may  avoid  the  marriage  on  arriving  at  such  ages 
respectively ;  but  if  either  party  is  under  the  age  of 
seven^  then  the  marriage  is  absolutely  void. 

An  infant  may  bind  himself  as  an  apprentice,  be-  LiabiUty 
cause  that  is  for  his  benefit ;  and  a  covenant  entered  ap^niioe. 
into  in  the  apprenticeship  deed  by  an  infant  to  pay 
a  premium,  is  capable  of  being  enforced  if  the  deed 
was  a  provident  and  proper  arrangement  for  him,  and 
necessary  if  he  wished  to  learn  the  business,  and  pro- 
vided  that  the  amount  of  the  premium  is  fair  and 
reasonable,  and   that   the  instruction   has   duly  been 
given   under   the   deed   (g).     If  an   apprentice   mis- 
behaves himself  in  his  service,  the  master  may  correct 
him,  or  complain  to  a  justice  of  the  peace  to  have 
him  punished  according  to  the  statute  (h);  but  the 
master  cannot  sue  the  infant  for  damages,  or  for  an 
injunction  in  respect  of  breach  of  contract  contained 
in  the  apprenticeship  deed,  though,  of  course,  he  can 
sue  the  father  or  other  person  who  may  have  joined  in 
the  deed  and  covenanted  (i). 

It  has  been  already  stated,  incidentally,  that  an  infant  Infant'i  torti. 

\g)  Walter  v.  Everard  (1891),  2  Q.  B.  369 ;  60  L.  J.  Q.  B.  738  ;  65 

L.T.443. 

(A)  Unless  indeed  the  apprentice  is  an  infant,  and  the  apprenticeship 
deed  contains  such  conditions  that  it  is  manifestly  not  for  his  benefit, 
in  which  case  it  cannot  be  enforced  at  all  against  him  :  Com  v.  Matthews 
('893),  I  Q.  B.  310 ;  62  L.  J.  M.  C.  61  ;  68  L.  T.  482. 

li)  Oilbert  v.  Fletcher ,  Cro.  Oar.  179 ;  Be  Francesco  v.  .Bomttm,  43 
Ch.  D.  165  ;  59  li.  J.  Ch.  151 ;  62  L.  T.  40. 
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is  liable  in  respect  of  his  torts  {k)y  so  that,  for  instance, 
an  action  for  assault,  libel,  or  trespass  may  be  brought 
against  him.      But  if  the  tort  is  one  arising  out  of 
contract,  then  the  infant  cannot  be  sued,  so  that  where 
an  infant,  haying  hired  a  horse,  drove  negligently  and 
injured  the  animal,  it  was  held  he  could  not  be  sned  (/) ; 
but  where  a  horse  was  hired  by  an  infant  expresssly  for 
driving  only,  and  the  animal  was  injured  through  being 
jumped,  the  contrary  was  held,  on  the  principle  that  the 
jumping  of  the  horse  was  quite  outside  the  hiring,  and 
that  it  was  not  strictly  a  tort  arising  out  of  the  con- 
tract (m).    Though  an  infant  cannot  ordinarily  be  sued 
for  money  had  and  received,  yet  if  he  wrongfully  em- 
bezzles money,  he  may  be  sued  for  that ;  and  where, 
having  embezzled  money,  an  infant  on  coming  of  age 
gave  a  memorandum   of  charge  on   certain  property 
to  secure  payment  of  the  amount,  it  was  held  that, 
being  liable  to  an  action  of  tort,  he  gave  the  charge 
to  avoid  being  sued,  and  that  the  charge  was  perfectly 
valid  (n). 


II.  Married 
women. 


The  position  of  married  women  as  to  their  con- 
tracts may  be  conveniently  considered  in  the  following 
order : — 

1.  As  to  their  contracts  made  before  marriage. 

2.  As  to  their  contracts  made  after  marriage  and 
during  cohabitation ;  and 

3.  As  to  their  contracts  made  after  marriage  and 
during  separation. 


I.  As  to  their        Firstly,  as  to  contracts  made  before  7)iarriage, — Here 

made  before     it  is  apparent  that  there  may  be  a  benefit  or  a  liability 

marriage.         jj^  respect  of  them,  and  any  such  benefit,  being  an 

outstanding  right,  is   a   cJum  in  action.     The  effect 


{k)  Ante,  p.  234. 

(I)  Jennings  v.  Randall,  8  T.  R.  335. 

(m)  Bwnmrd  v.  Haggis,  14  C.  B.  (N.  S.)  45. 

(n)  Re  Scager,  Sedqf  v.  Briggs,  60  L.  T.  665. 
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of   marriage  upon  personal  property  in  possession  has  Right*  of 
until  lately  been  that  it  operated  as  an  absolute  gift  of  JifVI  pei" 
it  in  law  to  the  husband,  so  that  from  that  time  it  was  «>nal property. 
no  longer  the  wife's  property,  but  his  in  every  way ;  but 
with   regard  to  mere  choses  in  action  this  has  never 
been  so,  for  to  entitle  the  husband  to  them  he  must 
have  redi}ced  them  into  possession,  and  if  he  did  this, 
then  they  formed  part  of  his  estate  in  the  same  way 
as  chc^es  in  possession.      If,  however,  he  did  not  re- 
duce them  into  possession,  and  his  wife  died,  he  would 
not    then  be  entitled  to  them  jure  mariti   (that    is, 
in    his   capacity    of   husband),   but    only    by   taking 
out  letters   of    administration  to  his   wife,  and  thus 
constituting   himself    her    legal    personal   representa- 
tive; but  in  whichever* way  he  took  he  was   bound 
to  pay  her  debts  which  might  possibly  exist.     If  the 
wife  survived  the  husband,  then  her  chases  in  action 
not  having  been  reduced  into  possession,  survived  and 
belonged  to  her.     To  constitute  a  sufficient  reduction  what  ie  a 
into  possession  by  the  husband,  it  was  technically  said  redaction  into 
that  he  must  take  some  step  showing  his  disagreement  P*'"®^"*''*- 
to,  and  extinguishing,  the  interest  of  his  wife,  e,g.  of 
course  the  actually  receiving  the  principal  money  would 
always   so   operate,  though   not  the   mere   receipt  of 
interest,  and  again,  the  recovery  of  judgment  in  an 
action  brought  by  husband  and  wife  would  be  suffi- 
cient (0). 

With  regard,  however,  to  all  marriages  on  or  after  Married 
ist  January  1883,  it  is  now  provided  that  all  property  property  Act, 
which  a  woman  is  then  possessed  of,  as  well  as  property  '^^^• 
she  shall  thereafter  acquire,  shall  be  to  her  separate 
use  {p\     This  is  also  to  be  the  case  as  regards  any 
property  the  title  to  which  accrues  to  a  woman  on  or 


(o)  The  subject  of  married  women's  property  and  the  position  of 
married  women  as  to  neparate  estate,  &c.,  belongs  more  particularly 
to  Equity,  and  the  student  is  referred  to  Indermaur's  Manual  of  Equity, 
Part  iii.  ch.  vi 

(!>)  45  &  46  Vict  c  75,  B.  2. 
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after  1st  January  1883,  althongh  married  before  that 
date  (q). 


Liability  of 
husb»na  on 
wife**  coD- 
tr»ot«  made 
before 
marriage. 


Married 
Women's 
Propertj 
Act,  1870. 


As  to  the  liability  of  the  husband,  at  common  law 
the  rule  was  absolute  that  he  was  liable  for  all  his 
wife's  contracts  and  debts  entered  into  and  contracted 
by  her  before  marriage,  and  also  for  her  ante-nuptial 
torts,  whether  he  had  any  property  with  her  or  not; 
but  this  liability  ended  with  her  death,  unless  he  took 
out  administration  to  her  chases  in  action^  when  he 
would  still  be  liable  as  administrator  to  the  extent  of 
her  assets  (r),  but  the  rule  has  now  been  very  materi- 
ally altered,  as  is  next  stated. 

By  the  Married  Women's  Property  Act,  1 870  (s), 
it  was  provided  that  "  a  husband  shall  not,  by  reason 
of  any  marriage  which  shall  take  place  after  this  Act 
has  come  into  operation  {t\  be  liable  for  the  debts  of 
his  wife  contracted  before  marriage,  but  the  wife  shall 
be  liable  to  be  sued  for,  and  any  property  belonging 
to  her  for  her  separate  use  shall  be  liable  to  satisfy 
such  debts  as  if  she  had  continued  unmarried."  This 
statute  did  not  alter  the  husband's  liability  for  his  wife's 
ante-nuptial  torts  (u). 


Injustioe 
caused  by 
thia  proTiaion. 


A  very  short  trial  of  the  provision  in  the  Act  of 
1870  shewed  that  as  it  stood  it  was  too  extensive,  for 
it  created  a  possible  manifest  injustice.  It  prorided 
that  the  husband  should  never  be  liable  for  his  wife's 
ante-nuptial  debts  ;  but  yet  in  many  cases  the  husband 
might  have  property  from  his  wife,  and  it  not  being 
to  the  wife's  separate  use,  the  creditor  had  no  hold  on 
it.     To  remove  this  injustice,  therefore,  the  Married 


(9)  45  k  46  Vict.  c.  75,  8.  5.  See  hereon  Reid  v.  Reid^  31  Ch.  I). 
402  ;  54  L.  T.  100 ;  55  L.  J.  Ch.  294  ;  34  W.  R.  332. 

(r)  Ohitty  on  Contracts,  232  ;  Edwards  and  Hamilton's  Law  of 
Husband  and  Wife,  117,  139. 

(«)  33  &  34  Vict,  c  93,  8.  12. 

(0  August  9,  1870. 

(tt)  Edwards  and  Hamilton's  Law  of  Husband  and  Wife,  139. 
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VV omen's  Property  Act  Amendment  Act,   1874  (x),  Mmried^ 
^sras  passed,  which  repealed  so  much  of  the  Married  pro^rtj  Act 
Women's  Property  Act,  1870,  as  enacted  that  a  hus-  ^S^^ilSIT* 
\>acd  should  not  be  liable  for  the  debts  of  his  wife 
contracted  before  marriage,  so  far  as  respects  marriages 
taking  place  after  the  passing  of  that  Act  (y),  and 
provided  that  a  husband  and  wife  married  after  the 
passing  of  that   Act  might  be  jointly  sued  for  any 
snch  debt  (z),  but  that  the  husband  should  in  such 
action,  and  in  any  action  brought  for  damages  sustained 
by  reason  of  any  tort  committed  by  the  wife  before 
marriage,  or  by  reason  of  the  breach  of  any  contract 
made  by  the  wife  before  marriage,  be  liable  to  the 
extent  only  of  the  assets  acquired  through  his  wife  as 
therein  specified. 

The  Married  Women's  Property  Acts  of  1870  and  Married 
1874   have,  however,  now  been   repealed,   except   as  property  Act, 
regards  the  rights  and  liabilities  of  persons  married  '®®^- 
before  1st  January  1883  (a),  as  to  whom  the  law  re- 
mains  as  above  stated.      In  substance  the  provisions 
of  the  Act  of  1874  on  this  point,  given  in  the  last 
paragraph,  are  re-enacted,  it  being,  however,  specially 
provided   that  the   husband   and   wife   may  be   sued 
together   or   separately,  so   that  a  husband   is   liable 
even  after  his  wife's  death  for  her  ante-nuptial  debts 
or  torts  to  the  extent  of  any  assets  he  had  with  her  (b), 
which  was  not  the  case  under  the  Act  of  1874  (c). 
If  a  creditor  sues  the  wife  alone,  and  obtains  judgment 
against  her,  such  judgment  is  a  personal  one,  and  not 
one  limited  merely  to   the   separate   estate  (d).     If, 


(«)  37  &  38  Vict.  c.  50. 
(y)  July  30,  1874. 
(2)  Sect.  I. 

(a)  45  &  46  Vict.  c.  75,  8.  22. 

(b)  Sects.  13-15.    Edwards  and  Hamilton's  Law  of  Hosband  and 
Wife,  117,  140. 

(c)  BM  ▼.  Stoeker,  10  Q.  B.  D.  129 ;  52  L.  J.  Q.  B.  49 ;  47  L.  T. 
624 ;  31  W.  R.  183. 

{d)  Hobmton  v.  Ipnet  (1894),  2  Q.  B.  577  ;  63  L.  J.  Q.  B.  759 ;  71 
L.  T.  249. 
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Beeky,  Pierce,  having  got  Buch  jadgment,  the  creditor  cannot  succeed 
in  enforcing  payment,  the  judgment  is  no  bar  to  a 
subsequent  action  against  the  husband,  who  has  had 
assets  with  her,  and  who  might  therefore  have  been 
sued  in  the  first  instance  (e). 


Summary  as 
to  liabilitT  of 
hnsband  for 
wife's  ante- 
nuDtial  debts 
ana  torts. 


Any  question,  therefore,  as  to  the  liability  of  a 
husband  for  his  wife's  ante-nuptial  debts  or  torts  muBt 
depend  on  the  date  of  the  marriage  :  if  it  took  place 
before  the  9th  of  August  1870,  he  is  liable  for  them 
all ;  if  between  that  date  and  before  the  30th  of  July 
1874,  he  is  not  under  any  liability  in  respect  of  ante- 
nuptial debts,  but  he  still  remains  liable  for  ante-nnp- 
tial  torts ;  if  on  or  since  this  latter  date  and  prior  to 
1st  January  1883,  he  is  liable  for  either  ante-nuptial 
debts  or  torts  to  the  extent  of  the  assets  or  property 
which  he  has  or  acquires  with  or  through  his  wife,  hot 
they  must  be  sued  together ;  and  if  on  or  since  ist 
January  1883,  he  is  liable  for  them  both  to  the  extent 
of  such  assets  or  property,  and  may  be  sued  together 
with  or  separately  from  his  wife. 


2.  As  to  con-  Secondly,  as  to  contracts  made  after  marriage  aid 
during  cohabi-  during  cohabitation, — Marriage  produced  a  general  dis- 
*»'»o'i-  ability  on  the  part  of  the  wife  to  contract,  so  that  no 

contract  that  she  might  make  would  be  binding  on 
her,  and  any  advantage  she  might  acquire  thereunder 
vested  in  her  husband.  But  some  contracts  (/)  of  a 
married  woman  always  bound  her  separate  estate  in 
equity  ;  and  besides  this,  there  were  and  are,  irrespective 
of  the  Married  Women's  Property  Act,  1882,  presently 
mentioned,  several  exceptions  to  the  rule,  which  are 
chiefly  as  follows : — 

I .   Where  the  husband  is  banished,  or  was  formerly 
transported,  or  is  suffering  sentence  of  penal  servitude. 


(«)  Beck  V.  Pierce,  23  Q.  B.  D.  316 ;  58  L.  J.  Q.  B.  516  ;  61  L.  T.  448 
(/)  See  Htdme  v.  Tenant,  i  White  and  Tudor's  Leading  Cases  in 
Equity,  654. 
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the  wife  can  contract,  sue,  or  be  sued  as  if  she  were 
a  feme  sole, 

2.  Where  the  husband  had  not  been  heard  of  for  a 
period  of  seven  years,  she  may  also  do  so,  as  he  is 
then  presumed  to  be  dead  (g). 

3.  Where  a  judicial  separation  has  been  obtained 
under  the  Divorce  Act,  she  may  also  do  so  (A),  or  where 
under  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895,  a  separation  order  has  been  obtained,  which 
that  Act  provides  shall  have  the  same  effect  as  a  de- 
cree of  judicial  separation  (i). 

4.  Under  the  Divorce  Act  (k)  a  married  woman  may 
obtain  an  order,  called  a  protection  order,  when  she  has 
been  deserted  by  her  husband,  protecting  her  earnings 
or  property  acquired  since  desertion  from  her  husband 
and  persons  claiming  under  him. 

And  now  by  the  Married  Women's  Property  Act,  Position  under 

00      /i\  -J  11      ^^  •      the  Married 

1882  (/),  a  marned  woman  may  generally  contract  m  Women's 
respect  of  all  her  separate  property  (7/1),  and  render  fgg^®^*^ '^^^^ 
herself  liable  thereupon  as  though  she  were  B/eme  sole. 
This  statute  also  enacted  that  every  contract  entered 
into  by  her  should  be  deemed  to  bind  her  separate 
property  which  she  then  had  or  might  thereafter 
acquire,  unless  the  contrary  was  shewn  (n).  It  was 
held  under  this  enactment,  that  to  render  subsequently 
acquired  separate  estate  liable,  a  married  woman  must 
have  been  possessed  of  some  separate  estate  at  the 
time  of  contracting  the  debt  (0),  and  it  was  necessary 
in  every  action  on  contract  against  a  married  woman,  that 
this  should  be  alleged  in  the  statement  of  claim,  and 

ig)  See  Nepean  v.  Doe,  2  S.  L.  C.  542  ;  2  M.  &  W.  894. 

(A)  20  &  21  Vict,  a  85,  8.  25. 

(i)  58  k  59  Vict.  c.  39,  8.  5,  in  substitution  for  the  repealed  pro- 
vision of  41  Vict.  c.  19,  s.  4. 

{k)  20  &  21  Vict.  o.  85,  8.  21. 

{I)  45  &  46  Vict,  c  75. 

(to)  Sect.  I  (2). 

(n)  Sect.  I  (3),  (4). 

(0)  Palluerv.  Gumey,  19  Q.  B.  D.  519  ;  56  L.  J.  Q.  B.  546  ;  35  W. 
R.  760. 
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Bamett  y. 
HovHwd. 


duly  proved  (p).  This  has,  however,  now  been  altered 
by  the  Married  Women's  Property  Act,  1893  {q\ 
which  provides  that  every  contract  thereafter  (r) 
entered  into  by  a  married  woman  (otherwise  than  as 
agent),  shall  be  deemed  a  contract  entered  into  by  her 
with  respect  to  and  to  bind  her  separate  property, 
whether  she  is  or  is  not  in  fact  possessed  of  or  en- 
titled to  any  separate  property  at  the  time  when  she 
enters  into  such  contract,  and  shall  bind  all  separate 
property  which  she  may  thereafter  be  possessed  of  or 
entitled  to,  and  be  enforceable  also  against  all  property 
which  she  may  thereafter  while  discovert  be  possessed  of 
or  entitled  to  (s).  It  is,  however,  expressly  provided  {i) 
that  this  shall  not  render  available  to  satisfy  any 
liability  or  obligation  arising  out  of  any  contract  made 
during  marriage,  any  separate  property  which  at  that 
time  or  thereafter  she  was  restrained  from  anticipating. 
It  has  therefore  been  recently  held  that  if  a  married 
woman  is  restrained  from  anticipating  a  life  income 
at  the  date  when  she  made  a  contract,  or  at  any  sub- 
sequent date  during  the  marriage,  income  which  accrnes 
therefrom  after  she  becomes  discovert  cannot  be  taken 
in  execution  to  satisfy  her  liability  on  that  contract  {u). 


Mnrried  It  has  been  decided  that  a  married  woman  cannot 

^nnoTbomade  ^^  made  a  bankrupt  in  respect  of  a  debt  for  which  she 

uSewTtKwiiii    ^®  lial>l©>  ovoii  though  she  has  a  separate  estate  {x) ;  but 

apart  from       it  is  now  provided  by  the  Married  Women's  Property 

Act,  1882,  that  if  a  married  woman  is  carrying  on  a 

trade  separately  and  apart  from  her  husband,  she  shall 

in  respect  of  her  separate  property  be  liable  to  the 


(p)  TetUy  V.  QHffiih,  57  L.  T.  673 ;  36  W.  R  96. 

(?)  56  &  57  Vict.  c.  63,  8.  I. 

(r)  December  5,  1893. 

(t)  Sub-aections  (3)  and  (4)  of  sect  I  of  45  &  46  Vict.  c.  75  are  re- 
pealed by  this  statute  (sect.  4). 

(0  56  &  57  Vict.  c.  63,  8.  I. 

(u)  BameU  v.  Howard  ( 1900),  2  Q.  B.  784 ;  69  L.  J.  Q.  B.  955 ;  83 
L.  T.  301. 

(x)  Ex  parte  Holland^  re  ffeneage.  It.  R.  g  Ch.  App.  307  ;  43  L  J. 
Bk.  85  ;  £x  parte  Jone*,  re  QruteU,  12  Cb.  D.  484 ;  48  L.  J.  Bk.  109. 
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bankruptcy  law  (a).  A  married  woman  cannot  be  com- 
Tuitted  to  prison  under  the  provisions  of  sect.  5  of  the 
Debtors'  Act,  1869,  for  non-payment  of  a  judgment 
debt  contracted  during  coverture,  for  the  liability 
created  by  the  Married  Women's  Property  Act,  1882, 
is  not  personal,  but  is  merely  in  respect  of  her  separate 
property  (i).  She  may,  however,  be  attached  for  non- 
payment of  money  in  her  possession  in  a  fiduciary 
capacity  (c). 

A  married   woman,   until   lately,   has   sued   either  Married 
together  with  her  husband  or  by  her  next  friend ;  but  orTe*enSiig. 
now,  under  the  provisions  of  the  Married  Women's 
Property  Act,  1882  (d),  she  may  in  all  cases  sue  or  be 
sued  as  if  she  were  a  feme  sole,  and  her  husband  need 
not  be  joined. 

The  question  of  the  power  of  a  wife  living  with  The  wife's 
her  husband  to  bind  him  is  one  of  great  importance.  ^^^^  the 
The  earliest  leading  case  constantly  referred  to  upon  ha»^nd. 
the  subject  is  that  of  Manby  v.  Scott  («),  which  may  be  Manbyr,Seou. 
taken  as  laying  down  the  broad  principle  that  a  wife's 
contract  does  not  bind  her  husband,  unless  she  acts 
by  his  authority.     The  wife,  therefore,  may  be  said  to 
stand  in  the  position  of  an  agent,  but  to  some  extent 
as  an  agent  of  a  peculiar  kind ;  for  the  general  rule  is 
that,  apart  from  any  special  power  or  authority  that 
may  be  given  her,  from  her  very  position  of  living  as 


(a)  45  k,  46  Viet,  c  75,  s.  i  {$);  He  Oardvner^  ex  parte  CotUwiiy  20 
Q.  B.  D.  249 ;  58  L.  T.  1 19  ;  36  W.  R.  142  ;  Re  DehUyr,  exparU  Deibtor 
(1898).  2  Q.  B.  576  ;  67  L.  J.  ^  B.  820 ;  78  L.  T.  824.  The  expresBion 
"  separate  property  "  does  not  include  a  general  power  of  appointment 
{Ex  parU  QUchrigt,  re  Armstrong,  17  Q.  B.  D.  521  ;  55  L.  J.  Q.  B.  578 ; 
5^JtT-538;  34W.  R.  709). 

[h)  Scott  ▼.  Morley,  20  Q.  R  D.  120;  57  L.  J.  Q.  B.  43 ;  36  W. 
R«  97 ;  57  L-  ^*  919*  But  it  is  otherwise  as  regards  a  judgment 
obtained  against  a  married  woman  in  respect  of  an  ante-nuptial  debt 
[Robintum  v.  Lynes  (1894),  2  Q.  B.  577 ;  63  L.  J.  Q.  B.  759';  71  L.  T.  249). 
^  (c)  lU  TumbuU,  Tumbidl  v.  Nicholas  (1900),  i  Ch.  180;  69  L.  J. 
Ch.  187. 

id)  45  &  46  Vict.  c.  75,  8.  I  (2) ;  Order  xvL  r.  16. 

(e)  2  S.  L.  C.  433 ;  i  Levintz,  4. 
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Montague  Y. 
Benedict. 


a  wife  (/)  she  is  jrremcTned  to  be  invested  with  an 
authority  to  bind  him  for  necessaries  suitable  to  his 
rank  and  condition  (g) ;  bnt  (as  was  decided  in  the 
case  of  Montague  v.  Benedict  (h)  this  does  not  extend 
to  anything  beyond  actual  necessaries,  for  as  to  any- 
thing beyond  this  to  bind  the  husband  some  evidence 
of  his  assent  must  always  be  shewn  (t). 


Husband  not 
always  liable 
even  for 


necessanes. 


Seatofi  V. 
Benedict 


But  a  husband  is  not  in  all  cases  absolutely  liable 
for  necessaries,  for  as  the  power  of  a  wife  to  bind  her 
husband  for  them  only  arises  from  his  presumed  autho- 
rity to  her,  such  authority  is  liable  to  be  rebutted  by 
its  being  shewn  that  she  was  kept  fully  supplied  by 
her  husband  with  all  necessary  articles.  This  is  shewn 
by  the  leading  case  of  Seaton  v.  Benedict  {k).  So  also 
modern  cases  have  decided  that  this  presumption  of 

Jolly  V.  Rees.  liability  may  be  rebutted  by  shewing  that  the  husband 
has  forbidden  his  wife  to  pledge  his  credit,  or  that 
there  was  an  agreement  between  them  to  that  efiFect  (/). 

Explanation.  This  may  at  first  sight  seem  somewhat  to  militate 
against  what  has  been  before  explained  with  regard 
to  general  agency  (m),  namely,  that  a  principal  is  liable 
for  all  acts  of  his  general  agent  coming  within  the 
scope  of  his  ordinary  authority,  although  done  con- 
trary to  the  principars  directions,  if  they  were  not 
known  to  the  contractee ;  but  the  reason  of  the  deci- 
sion is,  that  the  wife  does  not,  simply  as  wife,  actually 
stand  in  the  position  of  general  agent  for  her  husband, 
but  is  only  presumed  to  do  so,  and  that  this  presump- 
tion is  always  liable  to  be  rebutted.     If  the  position 


(/)  And  this  principle  applies  to  a  woman  living  with  a  man  as  bis 
wife,  though  not  actually  married,  and  even  although  the  tradesman 
knows  she  is  not  married  ( Watson  v.  Threkdd^  2  Esp.  637). 

{g)  Etherington  v.  Parrott,  Lord  Raym.  1006. 

(A)  2  S.  L.  C.  463  ;  3  B.  &  C.  673. 

(i)  See  Jetley  v.  BiU,  I  C.  A;  E.  239. 

{k)  2  S.  L.  O.  469 ;  5  Bing.  28. 

(/)  JoUy  V.  JRees,  15  O.  B.  (N.  S.)  628 ;  12  W.  R.  473  ;  43  L-  J-  ^' 
P.  177 ;  DebcfiJiam  v.  Mdlon,  6  App.  Cas.  24 ;  50  L.  J.  Q.  B.  155 ;  43 
L.  T.  673  ;  29  W.  R.  141. 

{m)  Ante,  p.  146. 
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of  agent  is  actually  constituted  by  the  husband  allow- 
ing- the  wife  to  contract,  then  certainly  to  prevent  his 
being  farther  liable  for  necessaries,  he  mnst  have  given 
notice  to  the  tradesman. 

To  summarize  the  foregoing  remarks,  the  answer  to  Correotaiuwer 
the   question,  what  contracts  of  a  wife  who  is  living  ©f  what^n-**" 
with    her    husband    will    bind    him,   may   be    stated  JjJ^^^^  * 
as   follows :   All  her  contracts   entered   into  with  his  woman  living 
express  or  implied  authority  will  bind  him,  and  his  husband  wiU 
authority  will  be  implied  for  necessaries,  but  only  for  ^^^  ^^^' 
necessaries   (n) ;   and  this  implied  authority  is  liable 
to  be  rebutted  by  shewing  that  she  is  already  fully 
supplied  with  necessaries  (6),  or  that  the  husband  has 
forbidden  her  to  pledge  his  credit,  or  that  they  have 
so  agreed  between  themselves,  even  although  unknown 
to  the  tradesman,  unless  indeed  the  husband  has  pre- 
viously actually  constituted  her  his  agent,  when  this 
must  be  communicated  to  the  tradesman  (p). 

Thirdly,  as  to  contracts  maxie  after  marriage^  hut  3-  Astooon- 
whiht  the  2>ctTti€s  are  living  separate  awl  ajmrt  from  during  wpa- 
ea^h  other, — The  separation  never  made  any  difference  ''***°"- 
in  the  wife's  former  incapacity  to  contract,  so  as  to  bind 
herself,  and  the  observations  previously  made  hereon, 
under  the  second  division  of  this  subject,  apply  equally 
here  {q) ;  but  the  wife's  power  to  bind  her  husband 
stands  on  a  totally  different  footing,  for  in  the  case  of 
husband  and  wife  living  together,  we  have  seen  that, 
from  their  so  living  together,  the  presumption  is  that 
the  husband  is  liable  for  necessaries ;  but  here  there 
is  no  such  presumption,  and  it  is  always  incumbent 
on  a  creditor,  seeking  to  charge  the  husband,  to  shew 
that  the  wife,  from  the  circumstances  of  the  separation, 
or  from  the  conduct  of  the  husband,  has  such  an  im- 
— . — ■ — — -^ • 

(n)  Montague  v.  Benedietj  ante^  p.  25a 

(o)  SeaUm  v.  Benedictt  ante,  p.  250. 

ip)  Jolly  V.  Rees,  DebenJiam  v.  Mellon,  ante,  p.  250. 

{q)  AnU,  p.  246. 
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plied  authority  (r).  The  wife's  power,  therefore,  to 
bind  her  hasband  by  her  contracts  depends  on  the  way 
in  which  the  separation  occurred,  which  may  be  either 
by  the  fault  of  the  husband,  by  the  fault  of  the  wife, 
or  by  mutual  consent  and  arrangement. 

Where  the  Where  the  separation  is  by  the  fault  of  the  husband, 

by*a^ui^"  "     e.g.  if  he  either  actually  turns  his  wife  away,  or  refuses 

hela  liab?efor  ^  receive  her,  or  behaves  in  such  a  way,  either  by 

necessaries.      cruelty  or  Otherwise,  as  to  render  it  impossible  for  her 

to  continue  to  live  with  him,  then,  unless  she  has  an 

adequate  allowance  for  maintenance  paid  to  her,  she 

goes  forth  to  the  world  with  full  authority  to  bind  him 

for  necessaries,  which  authority  the  husband  cannot 

deprive  her  of,  even  though  he  gives  particular  notice 

to  the  tradesmen  not  to  trust  her  (a),  and  in  this  case 

if  the  husband  seeks  to  exonerate  himself  by  shewing  a 

separate  allowance,  it  is  a  question  for  the  jury  whether 

or  not  it  is  adequate  {t). 


But  the  Where  the  separation  is  by  the  fault  of  the  wife,  as 

thratiparaUon  ^^  ^he  elopcs  and  lives  in  adultery,  or  the  husband  turns 


the  separ 
is  by  the 
wife's  fault. 


her  away  for  adultery,  or  she  voluntarily,  and  withont 
fault  on  his  part,  simply  leaves  him,  she  has  no  antbo- 
rity  to  bind  him  for  necessaries  in  any  degree  (w). 
And  even  though  she  originally  leaves  him  on  account 
of  his  misconduct,  but  then  she  commits  adultery,  she 
has  no  further  power  to  bind  him  (x). 


(r)  See  Johntton  v.  Sumner ^  3  H.  &  N.  261  ;  Alaintrarivg  v.  Leduy 
M.  &  M.  18 ;  Eastland  v.  BurcheU,  3  Q.  B.  D.  432  ;  47  L.  J.  Q.  B. 
500. 

(«)  Johnston  V.  Sumner,  3  H.  &  N.  261  ;  BouUon  v.  PrenHee^  Selwyn's 
N.  P.  334 

{t)  Hodgkinson  v.  Fletcher^  4  Camp.  70 ;  EmmeU  v.  Nortonf  8  C.  &  P. 
506. 

(u)  Chitty  on  Contracts,  238,  239 ;  2  S.  L.  O.  477.  And  there  ie  no 
liability  on  the  husband  even  under  the  Poor  Law  Amendment  Act, 
1868  (31  &  32  Vict.  c.  122,  8.  33),  to  support  a  wife  with  whom  he  hw 
ceased  to  cohabit  in  consequence  of  her  adultery  {CuUey  v.  CfkartM/n, 
7  Q.  B.  D.  89 ;  50  L.  J.  M.  O.  in). 

(05)  Oovier  v,  Hancock^  6  T.  R.  603. 
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Where  the  separation  is  by  mutual  consent,  the  rale  Where  sepan- 
is,  that  the  wife  has  an  implied  authority  to  bind  her  oonL»ni"hu^* 
husband    for  necessaries,  unless  there  is  some  express  ***?**  ^****^® 
agreement    between  the   husband    and    wife    on    the  contrary 
subject  of   the  separation  and  the  rights  of  the  wife.  **"*™*"*  • 
Although  it  was  at  one  time  considered  that,  in  such  a 
case  as  this,  to  exonerate  the  husband  it  was  necessary 
to  shew  that  the  wife  had  from  some  source  adequate 
separate  maintenance,  it  appears  to  be  now  clear  that 
it  is  not  necessary  to  shew  this,  but  that,  when  the 
parties   separate  by  mutual  consent,  they  may  make 
their  own  terms  and  conditions,  and,  so  long  as  the 
separation  exists,  these  terms    are  binding  on  them 
both  (a).      If,  however,  under  the  agreement  of  sepa- 
ration, a  certain  allowance  is  to  be  paid,  if  it  is  not 
kept  up,  the  wife  may  bind  the  husband  by  contract- 
ing to  the  extent  of  it  (6). 

From  the  foregoing  remarks  it  will  be  seen  that  to  Effect  of  notice 
give  a  correct  answer  to  any  general  question  on  the  ]^  aTusSmd" 
power  of  a  wife  to  bind  her  husband  during  separation,  ttathewiUnot 
the  different  ways  in  which  the  separation  may  have  for  his  wife** 
occurred  must  be  stated  (c).     The  student  may  perhaps 
have  sometimes  observed  in  the  newspapers,  notices  by 
husbands  that  they  decline  to  be  answerable  for  the 
debts  of  their  wives,  and  applying  to  that  fact  what  has 
been  stated  in  the  previous  pages  on  the  subject  of  the 
husband's  liability,  he  will  see  that  any  such  notice 
can  have  no  legal  effect  or  object  where  the  parties 
are  actually  separated  ;  for  if  the  separation  has  taken 
place  by  the  wife's  fault,  there  is  no  need  for  any  such 
notice,  for  the  husband  is  not  liable  anyhow ;  if  by  the 
husband's  fault,  then  he  is  liable,  and  any  such  notice 
cannot  lessen  his  liability ;  and  if  by  mutual  consent. 


(a)  Biffen  v.  Bigndl,  7  H.  &  N.  877  ;  31  L.  J.  Ex.  189 ;  EaaUand  v. 
BurckeU,  3  Q.  B.  D.  432 ;  47  L.  J.  Q.  B.  500. 

(6)  Nurge  v.  Craig,  2  N.  R.  148. 

(c)  See  hereon,  generally,  notes  to  Manby  v.  Scott,  Montague  v.  Bene- 
dkty  and  Beaton  v.  Benedict,  in  2  S.  L.  C.  472-491,  and  caueB  there 
qaoted. 
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the  husband  is  not  liable  if  the  arrangement  between 
them  is  that  he  shall  not  be.  However,  such  notice  by 
advertisement  may  have  some  efiect  where  the  husband 
and  wife  are  living  together,  and  he  has  actually  con- 
stituted her  his  agent,  but  has  since  withdrawn  his 
authority  to  her  to  pledge  his  credit;  for  in  such  a 
case,  as  has  been  pointed  out,  the  principle  of  private 
notice  or  arrangement  being  sufficient  does  not 
apply  (d). 


Husband  is 
liable  for  the 
costs  of  any 
proceeding 
rendered 
necessary  by 
his  conduct. 


If  a  husband,  by  his  conduct,  renders  it  necessary 
for  his  wife  to  protect  herself  by  applying  for  him  to 
be  bound  over  to  keep  the  peace,  the  costs  of  such 
application  will  always  fall  on  the  husband,  and  he 
will  be  liable  to  an  action  by  the  solicitor  who  has 
incurred  such  costs,  and  this  even  although  he  allow 
and  pay  her  separate  maintenance,  for  he  has  no  right 
to  diminish  her  means  by  his  improper  conduct  (c). 
And  the  same  rule  will  also,  generally  speaking,  apply 
as  to  the  costs  of  other  proceedings  rendered  necessary 
by  his  conduct,  e.g.  the  costs  of  the  institution  of  an 
action  for  divorce,  or  for  judicial  separation,  or  the 
costs  of  necessary  advice  taken  by  the  wife  (/). 


Money  lent  to        A  husband,  although  he  may  be  liable  under  the 

necessaries^      circumstances    for    necessaries   supplied   to   his   wife, 

would  not  at  law  have  been  liable  for  money  lent  to 

his  wife,  even  for  the  purpose  of  buying  necessaries  (g). 

It  was,  however,  otherwise  in  equity  if  the  money  so 


(d)  Ante,  pp.  250,  251. 

(e)  Turner  v.  Rookes,  10  B.  &  £.  47. 

(/)  Brovm  v.  Acroyd,  5  E.  &  B.  819  ;  Wihon  v.  Ford,  L.  R.  3  Ex. 
63 ;  OUaway  v.  Hamiltm,  3  0.  P.  D.  393  ;  47  L.  J.  C.  P.  725.  The 
case  of  Re  Hooper  (33  L.  J.  Cb.  300),  does  not  clash  with  the  general  rule 
stated  in  the  text,  the  reason  of  the  husband  being  there  hold  not  liable 
being  that  there  was  no  reasonable  foundation  for  the  wife's  proceedings; 
but  in  so  far  as  any  observations  in  that  case  tend  to  decide  that  to 
render  the  husband  liable  for  the  costs  of  any  proceedings  they  must 
have  resulted  in  actual  success,  it  is  submitted  that  it  is  clearly  not  law, 
and  that  it  is  sufficient  that  there  was  a  reasonable  ground  for  such 
proceedings.     And  see  hereon  2  S.  L.  G.  4S8. 

ig)  Knox  v.  BushdL,  3  0.  B.  (N.  S.)  334. 
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lent  was  actually  expended  on  necessaries  (h),  and  the 
equity  rule  now  prevails  (i). 

It  has  before  been  pointed  out,  in  considering  the  Effect  of  con- 
subject  of  agency,  that  if  a  married  woman,  having  fo^VsesTiriea, 
power  to  bind  her  husband  for  necessaries,  contracts  }'er  li«fb»"<i 

^  ,  being  dead, 

for  such  necessaries   after  his  death,  but  before  she  though  not 
could  possibly  have  known  thereof,  no  liability  therefor  by^'ur. 
attaches  to  her  personally,  and  that  in  such  a  case  it 
appears    the    husband's    estate   would    not    be    liable 
either  (k). 


The  subject  of  torts  committed  by  a  married  woman  Liabauy  of 

'     '    ndf 
torL 

these,  it  makes  no  diflPerence  whether  the  husband  and  committed 


husband  for 


may  be  here  incidentally  noticed.      With  regard  to  wtfe'a  torts 


during 

wife  are  living  together  or  are  separated.     He  had,  by  marriage, 
the  old  principles  of  common  law,  a  control  over  her 
person — ^though  it  seems  this  is  now  no  longer  so,  or  at 
any  rate  to  a  very  limited  extent  (J) — and  therefore  it  Beg.  v. 
was  not  unreasonable  on  this  theory  to  make  him  liable    ^'"^' 
jointly  with  his  wife  for  her  wrong-doings.     One  would 
have  thought,  however,  that  an  alteration  would  have 
been  made  hereon  by  one  of  the  Married  Women's 
Property  Acts,  but  such  is  not  the  case,  and  it  has 
been  held  that  the  common  law  liability  of  the  husband  Seroka  v. 
has  not  been  taken  away,  and  that  a  person  affected  ^^^^^^^^'ff- 
by  the  tortious  act  of  a  married  woman  is  still  entitled 
to  sue  her  and  her  husband  jointly,  and  obtain  a  judg- 
ment against  them  both,  which  he  may  enforce  either 
against  the   husband,  or   against   the  wife's  separate 
estate  (m).      This  principle  applies  where  a  wife  com-  Earie  v. 
mits  a  fraud  nnder  or  in  connection  with  a  contract,     *"^'*^^ 


(h)  Deare  v.  Souiten,  L.  B.  9  Eq.  151. 

{%)  Jud.  Act,  1873,  8.  25  (11). 

\k)  See  amt€f  p.  148,  and  note  {q)  on  that  page,  and  cases  of  Smout  v. 
nbery,  10  M.  &  W.  1 ;  Blades  v.  Free^  9  B.  &  C.  167  ;  and  Drew  v. 
Nunn,  4  Q.  B.  D.  661 ;  48  L.  J.  Q.  B.  591,  there  referred  to. 

(l)  Beg.  V.  Jackson  (1891),  I  Q.  B.  (C.  A.)  671  ;  60  L.  J.  Q.  B.  346 ; 
64  L.  T.  679. 

(m)  Seroka  v.  KaUehbergy  17  Q.  B.  D.  177  ;  55  L.  J.  Q.  B.  375 ;  54 
L.  T.  649 ;  34  W.  R.  542. 
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but  not  where  the  fraud  is  the  means  of  effecting  or 
bringing  into  existence  the  contract  (n). 

HI.  Persons  Persons  of  unsound  mind  may  be  either  idiots  or 

minSr*""  lunatics.  By  the  designation  idiot  is  meant  a  person 
who  has  never  from  his  birth  upwards  had  any  glim- 
mering of  reason ;  whilst  a  lunatic  "  is  one  who  hath 
had  understanding,  but  by  disease,  grief,  or  other  acci- 
dent has  lost  the  use  of  his  reason "  (o).  However, 
with  regard  to  these  two  classes  of  non-sane  persons, 
this  distinction  is  of  no  practical  importance,  as  no 
person  is  now  found  an  idiot,  the  inquiry  as  to  the 
commencement  of  the  insanity  not  being  carried  back 
to  the  birth  (p). 

To  what  extent  It  was  formerly  considered  that  a  person  could  not 
ofmind  LT  set  up  as  a  defence  to  an  action  on  a  contract  that  he 
defence.  ^a,s  of  unsound  mind  when  it  was  entered  into,  but 

this  is  no  longer  law  (q).  But  although  unsoundness 
of  mind  may  be  set  up,  yet  it  must  not  be  thought 
that  it  will  form  an  answer  to  every  action  that  may 
possibly  be  brought ;  for,  firstly,  a  person  of  unsound 
mind  is  liable  to  pay  a  reasonable  price  for  all  neces- 
saries suitable  to  his  state  and  condition  in  life  (r) ; 
Imperial  Loan  and,  secondly,  although  the  contract  may  not  be  for 
necessaries,  and  even  though  it  may  be  executory,  yet, 
if  the  other  party  to  it  had  no  knowledge  of  the 
person's  want  of  mental  capacity,  unsoundness  of  mind 
will  be  no  defence  (s).  The  burden  of  proving  both 
the  insanity,  and  the  knowledge  of  it  by  the  other 
contracting  party,  lies  upon  the  party  seeking  to  avoid 
the  contract. 


(n)  EarU  v,  Kingicofe  (1900),  2  Ch.  585  ;  69  L.  J.  Oh.  725  ;  83 
I'-  ^-  377*  3ee  also  Fairhurst  v.  Liverpool  Addphi  Loan  Aisociation, 
9  Ex.  422. 

(0)  I  Bl.  Com.  304, 

{p)  See  hereon  Phillips  on  Lunacy,  224. 

[q)  Chitty  on  Contracts,  170^  171. 

(r)  56  A;  57  Vict.  c.  71,  s.  2. 

(«)  Imperial  Loan  Co.  v.  Stone  (1892),  i  Q.  B.  599 ;  61  L.  J.  Q.  B. 
449;  66L.T.  556. 
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Any  acts  done  by  a  lunatic  during  a  ludd  interval  Acts  during  a 
are  perfectly  valid  (t).     The  mere  existence  of  a  de-  MeUMwtence 
t  lusion  in  the  mind  of  a  person  making  a  disposition,  ***  delurion, 

or  contract,  is  not  sufficient  to  avoid  it,  even  though 
the  delusion  is  connected  with  the  subject-matter 
of  such  disposition  or  contract;  it  is  a  question  for 
the  jury  whether  the  delusion  affected  the  particular 
transaction  (u).  And  although  a  person  may  not  be 
strictly  of  unsound  mind,  yet  if  he  is  of  weak  capacity, 
though  this  by  itself  would  be,  generally,  no  ground 
of  defence  to  an  action  on  his  contract,  yet  it  may 
afford  evidence  of  undue  influence,  misplaced  confi- 
dence, or  imposition,  so  as  to  render  the  act  a  construc- 
tive fraud  (x). 

If  a  person  is  in  such  a  state  of  intoxication  as  not  iv.  intozi- 
to  know  what  he  is  doing,  so  that,  indeed,  his  reason  ^*^  p««om. 
is  for  the  time  being  destroyed,  he  cannot  be  said 
to  have  any  agreeing  mind,  and  his  contract,  made 
whilst  he  is  in  such  a  state,  cannot  be  enforced,  unless 
he  afterwards  when  sober  ratifies  it,  which  he  may  do, 
for  it  is  only  voidable  and  not  absolutely  void.  But 
intoxication  is  never  any  defence  to  an  action  for 
things  actually  supplied  for  the  person's  preservation, 
or  indeed  for  any  necessaries  suitable  to  his  position 
in  life,  he  being  liable  to  pay  a  reasonable  price  for 
them  (y). 

A  person  is  said  to  be  under  duress  when  he  is  V.  Pewona 
subjected  to  great  terror  or  violence,  e,g,  if  his  person 
is  wrongfully  detained,  or  even  legally  detained,  and 
excessive  and  unnecessary  violence  is  used,  or  if  he  is 
threatened  with  loss  of  life  or  serious  injury.  Any 
contract  made  by  a  person  who  is  under  duress  is,  as 

(t)  Chitty  on  Oon tracts,  171. 

(tt)  Jenktm  v.  MorrU,  14  Oh.  D.  972  ;  42  I*  T.  817. 
(x)  As  to  Constructiye  Frauds,  see  Indermaur's  Manual  of  Bquity, 
210-240. 
iy)  Chitty  on  Contracts,  172 ;  56  &  57  Vict  c.  71,  s.  2. 
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regards  him,  voidable,  and  cannot  be  enforced  against 
him  unless  he  subsequently  ratifies  it  (a). 

vi.  Aliens.  An  alien  may  be  defined  as  a  subject  of  a  foreign 

state,  and  may  be  an  alien  ami,  that  is,  a  subject  of  a 
friendly  state,  or  an  alien  enemy,  that  is,  a  subject  of 
a  state  at  enmity  with  ours. 

The  Common         By  the  Common  Law,  though  an  alien  ami  might 

contract  and  sue,  yet  the  contract  of  an  alien  enemy 

was   absolutely  void;  and   even  with   regard   to  the 

contract  of  an  alien  ami,  if  after  the  contract  war 

broke  out,  so  that  he  thus  became  an  alien  enemy,  his 

remedy  here  was  suspended  until  the  war  ceased,  and 

Nafcaniization  he  again  became  an  alien  ami  (b).    The  Naturalization 

°  • '  ^°*        Act,  1 870  (c),  however,  now  also  provides  that  real  and 

personal  property  of  every  description  (d)  may  be  taken, 

acquired,  held,  and  disposed  of  by  an  alien,  in  the  same 

manner  in  all  respects  as  by  a  natural-bom  British 

subject ;  and  that  a  title  to  real  and  personal  property 

of  every  description  may  be   derived  through,  from, 

or  in   succession   to   an   alien,  in   the   same   manner 

in  all  respects   as  if  a   British  subject  (e),  provided 

that  this  shall  not  qualify  an  alien  for  any  office,  or 

for  any  municipal,  parliamentary,  or  other  franchise  (/), 

nor  shall  it  qualify  him  to  be  the  owner  of  a  British 

Distinction  be-  ship.  Or  any  share  therein  (g).     Probably  by  reason  of 

€mUKad  alien   ttis   Comprehensive   provision,   the   distinction,  as   to 

enemy.  their  Contracts,  between   an  alien  ami  and  an  alien 

enemy,  is  now  done  away  with,  and  an  alien  enemy 

may  contract,  and  sue,  in  the  same  way  as  an  alien 

ami  (A). 


(a)  Chitty  on  Contracts,  198-201. 
(6)  Ibid.,  2ia 
(c)  33  Vict  c.  14. 

{d)  Formerly,  as  regards  land,  an  alien  could  only  hold  a  lease  not 
exceeding  twenty -one  years  (7  &  8  Vict.  c.  66,  s.  5). 
(«)  33  Vict,  a  14,  s.  2. 
(/)  Ibid. 

(g)  Sect  14 ;  and  see  57  &  58  Vict  c.  60,  s.  i. 
(h)  See  Chitty  on  Contracts,  190. 
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CHAPTER   VIII. 

OF   THE    LIABIUTY   ON  CONTRACTS,  THEIR   PERFORMANCE, 
AND    EXCUSES    FOR    THEIR   NON-PERFORMANCE. 

In  this  chapter  it  is  proposed  to  consider  the  position 
of  a  person  who  has  entered  into  a  contract,  and  other 
points  incidental  thereto. 

When  any  person  enters  into  a  valid  contract,  it 
follows  as  a  matter  of  coarse  that  he  thereby  incurs  a 
liability  to  perform  such  contract,  and  must  either  per- 
form it  or  shew  some  good  excuse  for  not  doing  so. 
This  liability  on  a  contract  arises  directly  it  is  entered  When  a 
into,  and  if  it  is  for  the  doing  of  some  immediate  act,  a  contracT 
the  remedy  of  the  other  party  to  the  contract  may  be  *"*®"- 
taken  immediately  on  breach  thereof.     But  if  the  con- 
tract is  for  the  doing  of  an  act  at  some  future  day,  then 
generally  the  remedy  of  the  other  party  in  respect  of 
such  liability  cannot  be  taken  until  the  future  day. 
To  this  rule  there  is,  however,  one  important  excep-  When  on  an 
tion,  which  may  be  stated  to  be,  that  where  there  is  ^^racta 
an  executory  contract,  and  the  person  liable  to  do  the  {J^^^e*the"day 
act,  before  the  happening  of  the  future  day,  expressly  arrives  for 
states  that  he  will  not  do  it  when  the  future  day  arrives, 
or  renders  himself  before  the  day  incapable  of  doing 
it,  the  remedy  may  be   taken   against  him   at  once, 
though  the  time  for  performance  has  not  actually  arrived, 
for  in  the  meantime  he  has  a  right  to  have  the  contract 
kept  open  as  a  valid  and  subsisting  contract.     Thus      _ 
in  Rochster  v.  De  la  Tour  (a)  there  was  an  agreement 


(a)  2  El.  &  Bl.  678 ;  Pro9t  v.  Knight,  L.  R.  7  Ex.  Ill ;  41  L.  J.  Ex. 
78.  See  also  British  Waggon  Co.  v.  Lees,  5  Q.  B.  D.  149  ;  49  L.  J.  Q.  B. 
321  ;  42  L.  T.  437  ;  28  W.  R.  349 ;  SoeOt^  Oinirale  de  Paris  v.  Milders, 
49  L.  T.  55. 
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Hochster  v.  to  employ  the  plaintifif  as  a  coarier  from  a  day  snbse- 
'^^'  quent  to  the  date  of  the  writ,  and,  before  the  time 
of  the  commencement  of  the  employment,  the  de- 
fendant refused  to  perform  the  agreement,  and  dis- 
charged the  plaintiff  from  performing  it,  and  he  at 
once  commenced  an  action  for  breach  of  this  contract. 
It  was  objected  that  he  could  not  sue  until  the  future 
day  arrived,  but  it  was  held  that  he  might  do  so,  and 
the  principle  before  stated  was  laid  down.     It  should 

Exact  effect  of  be  noticed  in  cases  of  this  kind  that  the  repudiation 

ropu  la  ion.  ^^  ^^^  Contract,  or  the  total  refusal  to  perform  it  before 
the  day  of  performance  arrives,  is  not  of  itself  a  breach 
of  the  contract,  but  may  be  acted  on  by  the  other  party, 
and  adopted  by  him  as  a  rescission  of  the  contract  if 
he  so  chooses.  In  other  words,  where  one  party  refuses 
by  anticipation  to  perform  the  contract,  he  declares 
that,  so  far  as  he  can,  he  rescinds  the  contract,  and  by 
doing  so  wrongfully,  he  entitles  the  other  party  either 
to  agree  to  the  rescission  and  treat  the  contract  as  at 

Avery  v.  an  end,  or  to  elect  not  to  adopt  the  repudiation,  and 

to  continue  to  treat  the  contract  as  binding,  and  wait 
until  the  time  for  performance  arrives ;  and  when  the 
promisee  thus  does  not  accept  the  rescission,  the  con- 
tract remains  in  existence  for  the  benefit,  and  at  the 
risk,  of  both  parties,  and  if  anything  occurs  to  discharge 
it  from  other  causes,  the  promisor  may  take  advantage 
of  such  discharge  (&).  But  a  party  entitled  to  take 
advantage  of  a  rescission  cannot  both  act  on  the  contract 
as  existing  for  some  purposes,  and  at  the  same  time 
bring  an  action  upon  it  on  other  points  (c).  Probably, 
also,  the  principle  of  rescission  or  renunciation  giving 
an  immediate  right  of  action  has  no  application  at  all 
to  the  case  of  a  lease  or  other  contract  containing 
various  stipulations,  where  the  whole  contract  cannot 
be  treated  as  put  an  end  to  upon  the  wrongful  repu- 


Bowden. 


(h)  Avery  v.  Bowden,  5  £1.  k  Bl.  714;  Johngtone  v.  Milling ^  16  Q. 
B.  D.  460 ;  55  L.  J.  Q.  B.  162  ;  54  L.  T.  629 ;  34  W.  R.  238. 
(e)  Ibid. 
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diation  of  one  of  the  stipulations  of  the  contract  by 
the  promisor  (d). 

A  question  may  sometimes  arise  whether,  in  the  Failure  in 
case  of  an  agreement  to  deliver  goods  by  instalments,  pljI^Vntg  by 
a  failnre  to  deliver  one  instalment  operates  as  an  >n»taimen*«»- 
entire  discharge  of  the  other  party  to  the  contract  (e) ; 
and  again,  if,  where  goods  are  to  be  paid  for  by  in- 
stalments, non-payment  of  one  instalment  entitles  the 
vendor  to  treat  the  whole  contract  as  at  an  end  (/). 
The  Sale  of  Goods  Act,  1893,  now  enacts  as  follows: 
"  Where  there  is  a  contract  for  the  sale  of  goods  to 
be  delivered  by  stated  instalments,  which  are  to  be 
separately  paid  for,  and  the  seller  makes  defective 
deliveries  in  respect  of  one  or  more  instalments,  or  the 
buyer  neglects  or  refuses  to  take  delivery  of  or  pay 
for  one  or  more  instalments,  it  is  a  question  in  each 
case,  depending  on  the  terms  of  the  contract  and  the 
'  circumstances  of  the  case,  whether  the  breach  of  the 

contract  is  a  repudiation  of  the  whole  contract,  or 
whether  it  is  a  severable  breach  giving  rise  to  a  claim 
for  compensation,  but  not  a  right  to  treat  the  whole 
contract  as  repudiated ''  (g).  The  effect  of  this  enact- 
ment is  that  each  case  must  be  determined  on  its  own 
particular  facts,  which  are  to  be  construed  and  dealt 
with  on  the  general  principles  here  laid  down  (h). 

Where  a  special  contract  is  entered  into  by  a  person.  To  entitle  a 
I  to  entitle  him  to  his  remedy  against  the  other  party  to  5^"**°ontraot, 

it,  it  is  very  necessary  that  he  himself  should  strictly  ^^^^^^ 
carry  out  on  his  part  the  stipulations  of  the  contract ;  part  of  it 


(d)  Johnstone  v.  MUlingy  16  Q.  B.  D.  460;  55  L.  J.  Q.  B.  162 ;  54 
L.T.  629;  34W.  R.  238. 

(«)  Hoare  v.  Rennie^  5  H.  &  N.  19 ;  Bonck  v.  MuUer,  7  Q.  B.  D.  92 ; 
45  L.  T.  202 ;  50  L.  J.  Q.  B.  529 ;  Simpson  v.  Orippin,  L.  R.  8  Q.  B.  14. 

(/)  Bloomer  v.  Bemttein,  L.  R.  9  C.  P.  588. 

Q)  56  &>  57  Vict,  a  71,  B.  31.  This  section  Bubfltantially  embodiee 
the  previous  decision  in  Mersey  Sted  and  Iron  Co.  v.  Na/ylor  (9  App. 
Gas.  434 ;  51  L.  J.  Q.  B.  576 ;  47  L.  T.  369). 

{h)  See  Khynvney  Railway  v.  Brecon  and  Merthyr  Tyi^fil  Junction  Ry.^ 
69  L.  J.  Gb.  813 ;  83  L.  T.  in  ;  49  W.  B.  116. 
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Cutlery. 
PowelL 


Suing  on  a 

qvxintum 

meruit. 


SumpUr  V. 
Hedges. 


for  it  is  always  open  to  the  parties  to  agree  that  the 
entire  performance  of  a  consideration  in  its  natare 
divisible,  shall  be  a  condition  precedent  to  the  right 
to  a  fulfilment  by  the  other  party  of  his  promise  (i). 
Thus,  where  the  agreement  was  to  pay  a  man  a  certain 
sum  provided  he  proceeded,  continued,  and  did  his 
duty  as  mate  of  a  ship  during  the  whole  of  a  certain 
voyage,  and  he  died  before  the  voyage  was  completed, 
it  was  held  that  his  representatives  could  not  recover 
anything,  for  the  contract  had  not  been  strictly  carried 
out  by  the  deceased,  and  therefore  no  right  of  action 
had  accrued  (/).  But  although,  where  there  is  a  special 
contract,  the  remedy  must  be  on  that  special  contract, 
and  therefore  there  can  generally  be  no  remedy  when 
the  person  suing  has  not  himself  performed  its  stipu- 
lations, yet  if  the  special  contract  has  been  abandoned 
or  rescinded  by  the  parties  mutually,  then  an  action 
will  lie  on  a  qtiantum  meruit  for  what  has  been  done 
by  the  person  suing  (k).  And  where  there  has  been  a 
special  contract  which  has  not  been  fully  performed, 
but  the  other  party  has  taken  advantage  of,  and 
benefited  by,  the  partial  performance,  in  some  cases  a 
new  contract  will  be  implied  to  pay  remuneration  com- 
mensurate with  the  benefit  derived  from  the  partial 
performance.  Thus,  if  A.  agrees  to  build  a  house  for 
B.,  and  he  bring  materials  on  to  the  premises  and  partly 
builds  the  house  but  then  abandons  the  contract  and  re- 
fuses to  complete,  and  B.  accordingly  finishes  the  house, 
using  the  materials  brought  on  to  the  premises  by  A., 
a  contract  to  pay  so  much  as  those  materials  are  worth 
will  be  implied,  although  no  action  would  lie  upon  a 
quantum  meruit  in  respect  of  the  partial  building  (Z). 
It  may  be  stated,  as  a  correct  general  rule,  that  where 


(t)  Anson's  Contracts,  308,  309. 

0)  CuUer  V.  PoweUy  2  S.  L.  C.  I ;  6  T.  R.  320 ;  see  also  ffuU  v. 
Heightman,  2  East,  145  ;  Sinclair  v.  BowltSy  9  B.  &  C.  92. 

{k)  That  is  to  say,  for  as  much  as  it  is  worth  ;  see  Brown's  Law  Diet. 

435- 

{D  Sumpter  v.  Hedge*  (1898),  I  Q.  B.  673  ;  67  L.  J.  Q.  B.  545  ;  78 
L.  T.  378 ;  Munro  v.  Butt,  8  E.  &  B.  738.     See  2  S.  L.  C,  31. 
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there  is  a  special  contract  not  under  seal,  and  one  of 
the  parties  refuses  to  perform  his  part  of  it,  or  renders 
himself  absolutely  unable  to  do  so,  it  is  open  to  the 
other  party  to  at  once  rescind  such  special  contract, 
and  immediately  sue  on  a  qiuirUum  meruit  for  what- 
ever he  has  done  under  the  contract  previously  (m). 
But  to  entitle  a  person  so  to  rescind  a  special  con-  What  refusal 
tract  on  the  ground  of  the  refusal  of  the  other  party  party^^  a^  * 
to  perform  it,  such  refusal  must  be  absolute  and  un-  oontrajt  in 

'^,  '  .  reacinding  it. 

qualified,  and  a  mere  conditional  refusal  will  not  be 
sufficient  (n). 

The  liability  of  a  person  upon  a  contract  may  be  How  the 
put  an  end  to  either—  ^^n^Z^y 

1.  By  its  performance;  or  be  put  an 

2.  By  shewing  some  excuse  for  its  non-performance. 

Firstly,  as  to  the  performance  of  contracts.  Con-  L  Perfonnancc 
tracts  may  be,  and  are,  of  the  most  varied  nature,  and  ^  *^°  *^* 
they  must  be  carried  out  according  to  the  stipulations 
in  each  particular  case,  attention  being  paid  always 
to  the  ordinary  and  well-known  rules  of  construction, 
e.g,  that  the  intention  of  the  parties  shall  be  observed, 
that  the  construction  shall  be  liberal,  and,  failing  all 
other  rules  of  construction,  that  the  contract  shall 
be  taken  most  strongly  against  the  grantor  or  con- 
tractor (0).  The  most  practically  useful  points  to  con- 
sider under  this  head  appear  to  be  Payment,  Tender, 
and  Accord  and  Satisfaction. 

Payment  has  been  defined  as  the  normal  mode  of  i.  Payment, 
discharging  an  obligation  (jp),  and  payment  by  a  per- 
son liable  on  a  contract  to  the  other  party  to  it,  of 
the  amount  which  is  actually  agreed  on  between  them 

(m)  Planchi  v.  Coihwm,  8  Bing.  14 ;  Withers  v.  Reynoldt,  2  B.  &  Ad. 
882. 

(n)  See  Line$  v.  ReeSt  cited  2  S.  L.  C.  33. 

(o)  For  rules  of  construction,  see  ante,  pp.  24-32. 

\p)  Brown's  Law  Diet.  395. 
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Payment  by 
a  third  person 
voluntarily  is 
not  a  peiform- 
anoe  nnleas 
afterwards 
ratified  and 
accepted. 


to  be  payable  in  respect  of  the  contract,  naturally  pats 
an  end  to  it  and  furnishes  a  complete  performance. 
But  a  payment  made  under  a  contract,  to  amount  to 
performance,  must  be  actually  made  by  the  party,  or 
some  one  on  his  behalf,  and  if  made  by  some  third 
person  voluntarily,  it  amounts  to  no  performance,  and 
does  not  destroy  the  contracting  party's  liability,  un- 
less afterwards  ratified  and  accepted  by  him  as  his 
act  {q).  This,  however,  is  only  where  payment  is  made 
voluntarily ;  if  made — as  by  a  surety — in  pursuance 
of  a  legal  obligation,  then  the  contract  is  performed  so 
far  as  the  original  liability  is  concerned,  and  a  new 
performance  is  necessary,  viz.,  the  repayment  to  the 
surety  (r). 


To  whom  It  is,  of  couTse,  also  necessary,  to  make  the  payment 

Ee  made.  ™"'  ^  performance  of  the  contract,  that  it  should  be  actually 
made  to  the  creditor,  or  one  having  authority  from  him, 
either  as  a  particular  or  a  general  agent,  to  receive  it. 
Payment  in  an  action  to  the  plaintiff's  solicitor  is 
equivalent  to  payment  to  the  plaintiff;  but  it  seems 
payment  to  the  agent  of  the  plaintiff's  solicitor  does 
not  necessarily  so  operate  (s). 


Rule  in 
Cl4iyton^t 
Case  as  to 
appropriation 
of  payments. 


Where  there  are  several  sums  of  money  due  from 
one  person  to  another  at  different  times,  and  the  party 
liable  to  pay  makes  a  payment,  but  not  sufficient  to 
discharge  his  liability  in  respect  of  the  whole  of  the 
debt,  the  question  arises.  In  respect  of  which  matter 
is  it  to  operate  as  a  performance  or  part  performance  ? 
The  answer  to  this  question  is  known  as  the  rule  in 
ClaytorCs  Case  as  to  the  appropriation  of  payments,  and 
is,  that  the  party  liable  to  performance,  i.e,  the  debtor, 
has  the  right  in  the  first  instance  to  declare  in  respect 
of  which  contract  or  debt  the  payment  is  made ;  fail- 
ing his  doing  so,  the  person  entitled  to  performance, 

{q)  See  Simpaon  v.  EggingUmt  10  Ex.  845. 
(r)  As  to  sureties,  see  ante^  pp.  52-55. 
\s)  Yates  v.  FreckUton,  2  Doug.  625. 
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i.e,  the  creditor,  has  such  r^ht;  and  failing  either 
doing  80,  then  the  law  considers  the  payment  to 
be  in  respect  of  the  contract  or  debt  which  is  the 
earliest  in  point  of  date,  commencing  with  the  liqui- 
dation of  any  interest  that  may  be  due  (f).  This  rale  Thu  role  not 
as  to  the  appropriation  of  payments  is  not,  however,  an  ^e."^*"* 
invariable  rale  of  law,  bnt  the  circumstances  may  be 
looked  at  to  see  if  the  proper  inference  is  that  the 
parties  intended  the  transaction  to  fall  within  the 
.rule  (1^).  Where,  under  the  rule,  the  creditor  has  the 
right  of  appropriating  the  money,  he  may  appropriate 
it  to  a  debt  barred  by  the  Statute  of  Limitations  (v). 
Where  a  payment  is  made  to  a  person  to  whom  two 
or  more  debts  are  due,  of  a  sum  not  sufficient  to  satisfy 
all,  and  the  debts  are  owing  in  respect  of  contracts 
of  the  same  date,  the  amount  paid,  unless  expressly  ap- 
propriated by  one  of  the  parties,  will  be  apportioned 
between  the  different  debts  (x). 

Where  the  performance  that  is  required  by  a  con-  a  iniaU«r 
tract  is  the  payment  of  a  fixed  sum  of  money,  it  is  no  I'^^tuSction^ 
sufficient  performance  for  the  debtor  to  pay  a  smaller  ^^  *  greater, 
sum,  even  though  the  parties  expressly  so  agree,  and 
the  party  to   whom  the  payment    is   made  gives   a 
receipt  expressly  stating  that  it  is  received  in  full  dis- 
charge (y).     The  reason  is  that  there  is  no  considera- 
tion for  the  smaller  sum  being  received  in  satisfaction 
of  the  greater ;  and  as  an  ordinary  simple  contract  re- 
quires a  consideration  to  support  it  («),  so  here  there 


{t)  Claytorit8  Ckue,  in  Devaynet  v.  NoUe,  1  Mer.  585  ;  Tudor's  Mer- 
cantile Oasea,  i,  and  notes  thereto ;  Re  Macnamara*t  EttaUt  13  L.  R. 
Ir.  158.  This  ordinary  rule  does  not  apply  as  between  trustee  and 
eettui  que  trtut;  see  He  HalleU*8  EsUUe,  13  Ch.  D.  696 ;  49  L.  J.  Ch. 
415  ;  28  W.  R.  732  ;  Indermaur's  Manual  of  Equity,  156. 

(u)  The  Mecca  (1897),  A.  C.  286 ;  66  L.  J.  P.  86 ;  76  L.  T.  579. 

(v)  Milis  V.  Fowhee,  5  Bing.  (N.  0.)  455. 

{x)  Pavenc  ▼.  Bennett,  1 1  East,  36. 

(y)  Find's  Caee,  5  Rep.  117a:  Cumber  v.  Wane,  I  S.  L.  C.  325;  i 
Strange,  436 ;  FUch  v,  SuUon,  5  East,  230 ;  Sibree  v.  Tripp,  15  M.  ft  W. 
23.  A  smaller  sum  paid  by  a  third  party  at  the  debtor's  request  may 
satisfy  a  greater  {Lawder  v.  Peyton,  ii  Irish  Reps.  C.  L.  41). 

(2)  See  <tnte,  p.  41. 
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Bat  some- 
thing differoDi, 
though  of  leBs 
value,  may  be 
a  satisfaction. 


Ooddard  v. 
O'Brien. 


Smaller  sum 
than  penalty. 


Remittance  in 
full  discharge 
of  disputed 
claim. 


must  be  some  consideration  for  the  giving  ap  of  the 
balance.  Bnt  if  something  is  given  in  performance 
of  an  obligation  of  a  different  nature,  there  may  be  a 
complete  satisfaction,  though  of  less  value ;  thus,  a 
horse  may  be  given  in  satisfaction  of  a  debt,  though 
of  much  less  value  than  such  debt;  and  it  has  been 
expressly  decided  that  a  negotiable  security,  such  as 
a  bill,  note,  or  cheque,  may  operate,  if  so  given  and 
taken,  in  satisfaction  of  a  debt  of  greater  amount,  the 
circumstance  of  negotiability  making  it,  in  fact,  a  diffe- 
rent thing,  and  theoretically  more  advantageous  than  the 
original  debt,  which  was  not  negotiable  (a) ;  a  decision 
which  we  can  best  reconcile  with  the  general  principle 
and  common  sense  by  saying  that  the  general  principle 
is  to  be  taken  very  literally,  and  not  to  be  extended. 
Where  there  is  any  doubt  or  disagreement  about  the 
amount  of  a  debt,  and  in  all  cases  of  unliquidated 
demands,  the  rule  that  a  smaller  sum  cannot  satisfy 
a  greater  does  not  apply,  nor  does  it  if  the  time  for 
payment  is  accelerated,  or  any  other  advantage  given 
to  the  payee,  for  in  such  cases  there  is  a  considera- 
tion— in  the  one  case  the  settlement  of  doubts,  and 
in  the  other  the  obtaining  the  money  before  it  would 
be  otherwise  paid  (b).  And  where  a  less  sum  was 
tendered  after  the  time  for  payment,  and  retained  in 
discharge  of  a  larger  sum  which  was  to  become  due 
in  default  of  payment  of  the  lesser  sum,  it  was  held 
that  the  receiver  could  not  retain  the  sum  paid  otherwise 
than  as  a  complete  discharge  (c).  Although  a  debtor, 
who  disputes  the  amount  claimed  from  him,  remits  a 
smaller  sum  to  his  creditpr  in  entire  satisfaction  of 
his  demand,  yet  if  the  creditor  retains  it,  giving  a 
receipt  simply  on  account,  he  may  .still  sue  for  the 
balance  (d). 


(a)  Sihree  v.  Tripp,  15  M.  &  W.  23  ;  Ooddard  v.  O'Brien,  9  Q.  B.  D. 
37 ;  I  S.  L.  C.  373. 

(6)  See  notes  to  Cumber  v.  Wane,  i  S.  L.  C.  326  et  geq. 

(c)  Johnton  y.  Colquhoun,  32  W.  R.  124. 

{d)  Ackroyd  v.  Smithies,  54  L.  T.  130 ;  50  J.  P.  358  ;  Day  v.  M'Lea, 
22  Q.  B.  D.  610;  58  L.  J.  Q.  B.  293 ;  60  L.  T.  947. 
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Following  out  the  principle  dealt  with  in  the  last  Foakesv.Beer. 
paragraph,  it  has  been  held  that  an  agreement  between 
a  judgment  debtor  and  his  judgment  creditor,  that  in 
consideration  of  the  debtor  paying  down  part  of  the 
judgment  debt  and  costs,  and  on  condition  of  his  paying 
to  the  creditor  the  residue  by  instalments,  the  creditor 
would  not  take  any  proceedings  on  the  judgment,  was 
nudum  pactum,  being  without  consideration,  and  did 
not  prevent  the  creditor,  after  payment  of  the  whole 
debt  and  costs,  from  proceeding  to  enforce  payment  of 
the  interest  upon  the  judgment  (e). 

The  payment  of  a  smaller  sum  may,  however,  operate  A  smaller  snm 
in  satisfaction  of  a  greater  if  the  receipt  is  under  seal,  ^eater*if  a  * 
for  this  would  be  a  deed  which,  as  we  have  seen,  re-  "«f »pt  ?n<Jer 

. ,  .  .  ,  ,       "*«"  w  given, 

quires  no  consideration  to  support  it,  and  operates  also  or  on  a  com- 
by  way  of  estoppel  (/).      And  under  the  Bankruptcy  She^Bank^"  ^^ 
Act,  1 890  (^),  a  statutory  majority  of  creditors  may,  as  J^^^^  ^^^* 
therein  provided,  and  subject  to  the  Court's  confirmation, 
agree  to  accept  a  composition  in  satisfaction  of  their 
debts,  which  will  be  binding  on  the  other  creditors, 
and  the  payment  of  which  composition  will  discharge 
the  debtor.     Irrespective  of  this,  a  private  composition  Private 
with  creditors,  wherein  each  creditor  agrees  to  take  ^"STcrSitora. 
a  smaller  sum  than  what  is  due  to  him,  has  always 
been  held  to  be  good ;  but  this  is  no  real  exception 
to  the  general  rule  that  a  smaller  sum  cannot  satisfy 
a  greater,  for  there  is  a  consideration,  viz.,  the  for- 
bearance by  other  creditors  (A).     It  may  be  here  men- 
tioned that   all  private   arrangements  with   creditors 
require   now  to  be   registered  within   seven   days  of 
their  first  execution,  and  are,  generally,  governed  by 
the  Deeds  of  Arrangement  Act,  1887  {{). 


{e)  Foakes  v.  Beer,  9  App.  Caa.  605  ;  54  L.  J.  Q.  B.  130  ;  51  L.  T.  833 ; 
and  see  aUo  Undei'wood  v.  Underwood  (1894),  P.  204;  63  L.  J.  P. 
109;  70L.  T.*390. 

(/)  AnU,  pp.  15,  16.  ig)  53  &  54  Vict  c,  71,  8.  3. 

(h)  Oood  V.  Cheetman,  2  B.  &  Ad.  335 ;  Pitek  v.  Sutton^  5  East,  230. 

(t)  50  &  51  Vict.  0.  57  ;  and  see  also  51  &  52  Vict.  c.  51,  ss.  7,  8, 
requiring  deeds  of  arrangement  affecting  land  to  be  registered  at  the 
Liuid  Registry  Office. 
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Performance  Performance  of  a  contract  will  in  some  cases  be 
maysometimei  presamed  until  the  contrary  is  shewn,  e.g.  from  lapse 
be  presumed,  ^f  ^\j^q  .  i^^^  where  there  is  money  coming  due  from 
time  to  time,  e,g,  rent,  the  production  of  a  receipt  for 
a  payment  will  be  presumptive  evidence  that  all  rent 
that  has  become  due  before  that  date  has  been  paid. 
But  a  receipt,  even  for  any  particular  sum,  is  not 
conclusive  evidence  of  payment  of  that  sum,  but,  like 
other  presumptions  generally,  the  fact  of  the  receipt 
may  be  controverted  (A). 


Effect  of 
payment  by 
cheque. 


Or  by  a 

negotiable 

security. 


Payment  should  strictly  be  made  in  money  or 
bank-notes,  but  if  a  cheque  is  given  and  received,  that 
operates  as  payment  unless  and  until  dishonoured; 
and  if  a  cheque  is  given  in  payment,  the  payee  is 
guilty  of  laches  if  he  does  not  present  it  for  payment 
within  the  proper  time,  so  that  if  in  the  meantime  the 
banker  fails,  having  sufficient  assets  of  the  cus- 
tomer in  his  hands,  the  person  to  whom  the  cheque 
was  paid  has  no  further  claim  for  payment  against 
his  debtor,  and  can  only  prove  against  the  banker's 
estate  (/).  So,  also,  a  bill  of  exchange  or  other  negoti- 
able security  may  operate  as  payment,  and  during  its 
currency  the  remedy  for  recovering  the  debt  is  sus- 
pended {m) ;  but  upon  the  dishonour  of  the  instrument 
the  original  remedy  revives,  unless  it  be  then  out- 
standing in  the  hands  of  a  third  person  for  value,  in 
which  case  it  does  not  {n).  On  the  dishonour  of  a 
bill,  note,  or  cheque  given  in  payment,  the  creditor 
may  sue  either  for  the  original  debt,  or  on  the  instru- 
ment itself. 


If  a   creditor  expressly  or   impliedly  requests   his 


(*)  StreUon  v.  BatteU,  2  T.  R.  366. 

(0   See  hereon  ante^  p.  194. 

(to)  Per  cur,  Sdshaw  v.  Buafi,  1 1  0.  B.  191  ;  Simon  v.  Lloyd,  2  Or. 
M.  &  R.  187 ;  Byles  on  Bills,  392  ;  Ex  parte  Matthew,  re  MaUhew,  12 
Q.  B.  D.  506 ;  32  W.  R.  813 ;  51  L.  T.  179. 

(n)  Puckford  v.  Maxwell,  6  T.  R  52 ;  Price  ▼.  Price,  16  M.  &  W. 
232 ;  Qwin  V.  BoUkow,  L.  R.  10  Ch.  App.  491 ;  44  L.  J.  Oh.  732. 
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debtor  to  make  payment  by  transmisEdon  through  the  Payment  by 
post^  the   debtor   is    safe    in   adopting   that  course,  throughtST 
provided  he  properly  addresses  and  posts  the  letter ;  P<^*- 
but  unless  there  is  such  a  request  made,  either  ex- 
pressly or  impliedly,  if  the  money  is  lost  in  trans- 
mission, the  debtor  will  have  to  pay  it  over  again, 
as  posting  the  remittance,  without  authority  to  thus 
transmit  it^  cannot  in   itself  constitute  payment  (0). 
However,  if  a  creditor  residing  at  a  distance  from  his 
debtor  writes  a  letter  by  post  simply  requesting  the 
debtor  to  send  a  cheque,  this  is  an  implied  request 
or  authority  to  send  the  cheque  by  post,  and  the  debtor 
is  safe  in  adopting  that  course,  and  not  liable  to  be 
again  called  upon  to  pay,  although  the  cheque  never 
reaches  the  creditor,  but  is  stolen  in  the  course  of  transit 
through  the  post,  and  cashed  by  the  thief  (p).     But  Pennington  ▼. 
the  mere  fact  that  a  debtor  has  been  in  the  habit  of     ^^^' 
making  remittances  through  the  post,  to  which  course 
the  creditor  has  never  raised  any  objection,  does  not 
in  itself  constitute  a  request  or  authority  by  the  credi- 
tor to  make  payment  in  this  way,  and  the  transmission 
is  at  the  debtor's  risk  (q). 

By  tender  is  meant  the  act  of  offering  a  sum  of  3.  Tender, 
money  in  satisfaction  of  some  claim.  If  it  is  accepted, 
it  of  course  is  payment,  but  if  refused,  it  is  simply  a 
tender,  and  amounts  to  a  performance  as  far  as  the 
debtor  is  able  of  himself  to  effect  performance.  The 
advisable  course  to  be  taken  by  a  person  on  whom  a 
claim  is  made  of  a  pecuniary  character,  and  reduced 
or  reducible  to  a  certainty,  and  who  admits  a  liability, 
but  not  to  the  full  amount  claimed,  is  to  tender  to  the 
other  person  the  amount  which  he  admits.  It  is  im- 
portant to  properly  understand  what  will  be  a  valid 
tender,  and  how  a  valid  tender  may  be  made. 

(o)  See  Ohitty  on  Contracts,  634. 

(p)  Norman  ▼.  RieketU,  31  SoUcitoni*  Journal,  124;  Law  Stndents' 
Journal,  1887,  P*  6* 

iq)  Pennington  v.  Croteley,  77  L.  T.  43. 
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What  wiU 
constitute  a 
valid  tender. 


A  tender  may  be  made  either  by  the  debtor  or 
some  one  on  his  behalf,  and  either  to  the  creditor 
personally,  or  some  one  who  has  been  duly  authorized 
by  him  to  receive  the  money  (r),  e,g.  if  a  solicitor 
writes  for  payment  of  a  debt,  tender  may  be  made 
to  him.  The  tender  must  be  made  of  the  actual  debt 
that  is  due,  and  nothing  less  than  it,  but  tender  of 
an  amount  in  excess  of  the  debt  is  a  perfectly  good 
tender  provided  change  is  not  required,  or,  if  required, 
provided  that  no  objection  is  made  to  the  tender  on  that 
ground  (s) ;  and  the  tender  must  be  made  before  any 
action  has  been  commenced  for  recovery  of  the  sum 
claimed. 


In  making  a 
tender  the 
money  should 
be  actuaUy 
produced. 


Tender  must 
be  uncon- 
ditional. 


But  a  tender 
under  protest 
is  good. 


To  constitute  a  valid  tender  it  is  not  sufficient  for 
the  debtor  to  merely  say  he  will  pay  the  money,  or 
even  that  he  has  it  with  him  ;  there  must  be  an  actual 
production  of  the  money  itself,  unless,  indeed,  the  cre- 
ditor expressly  dispenses  with  the  production  of  it  at 
the  time  {t).  The  tender  must  always  be  absolute  and 
unconditional :  for  instance,  in  case  a  receipt  is  wanted, 
the  proper  course  is  for  the  debtor  to  bring  a  stamped 
receipt  with  him,  and  ask  the  creditor  to  sign  it  and 
pay  him  the  amount  of  the  stamp  {u).  So  also  a  sum 
offered,  if  the  creditor  will  accept  it,  in  full  discharge 
of  a  larger  sum  claimed,  has  been  held  not  to  be  a 
valid  tender  {v).  It  seems  a  tender  under  protest  is 
good  {x). 


In  what  money       A  tender  must  (except  as  is  presently  mentioned) 

be*made.™*^    be  made  in  money  or  bank-notes.     It  is  provided  that 

a  tender  of  Bank  of  England  notes  payable  to  bearer 

on  demand,  is  a  valid  tender  for  all  sums  above  ;^5, 


(r)  Ohitty  on  Contracts,  666,  667.  It  may  be  noticed  that  tender 
by  one  of  several  joint  debtors  is  good,  operating  as  tender  by  all  (see 
Douglas  v.  Patrick,  3  T.  R.  683). 

(<)   Dean  v.  James,  4  B.  &  A.  546. 

(t)    Thomas  v.  Evans,  10  East,  10 1  ;  Douglas  v.  Patrick,  3  T.  R.  683. 

(u)  Laing  v.  Meader,  i  0.  &  P.  257. 

[v)  Evans  v.  Judkins,  4  Gamp.  156. 

{x)  ScoU  V.  The  UxbridgeEy.  Co.,  14  L.  T.  Rep.  (N.  S.)  596. 
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except  by  the  Governor  and  Company  of  the  Bank  of 
England,  or  any  branch  thereof  (y).  It  is  also  pro- 
vided (z)  that  a  tender  of  money  in  coins  which  have 
been  issued  by  the  Mint  in  accordance  with  the 
provisions  of  that  Act  shall  be  a  legal  tender,  in  the 
case  of  gold  coins,  for  the  payment  of  any  amount ; 
in  the  case  of  silver  coins,  for  the  payment  of  any 
amount  not  exceeding  405. ;  and  in  the  case  of  bronze 
coins,  for  the  payment  of  any  amount  not  exceed- 
ing 18. 

Notwithstanding  that  a  tender  should   usually  be  When  country 
actually  in  money  or  Bank  of  England  notes,  yet  a  cheaues  are  a 
tender  of  country  notes,  or  of  a  draft  or  cheque  on  a  ^^  tender, 
banker,  is  valid  if   a  creditor  at  the  time  raises  no 
objection  to  the  tender  being  made  in  that  way  (a). 

Although  a  creditor  rejects  a  tender  that  is  made  to  Person  tender- 
him  by  his  debtor,  yet  he  has  afterwards  a  right  to  remSn'ready 
demand  payment  of  the  amount  previously  tendered,  ^  P*y  *^® 

,  r  J  7  money  at  any 

which  if  refused  will  make  the  position  the  same  as  if  time  after- 
no  tender  had  been  made  (6) ;  the  reason  of  this  being,  ^^   ' 
that  the  very  principle  of  tender  is,  that  the  person 
was  then  ready,  and  afterwards  remained  ready,  to  pay 
the  amount  tendered  (e). 

The  effect  of  a  tender  as  a  defence  is,  that  if  it  Effect  of  a 
is  the  fact  that  the  amount  tendered  was  the  whole  *^^  ®'* 
amount  due,  although  interest  may  be  payable  no 
subsequent  interest  can  be  recovered,  and  the  debtor 
will  be  entitled  to  his  costs  of  any  action  that  may 
subsequently  be  brought  against  him  {d).  On  any 
action  being  brought,  the  proper  course  for  the  de- 

(y)  3  &  4  Wm.  4,  0.  98,  s.  6. 
(«)  33  Vict.  c.  10,  8.  4. 
(a)  Ghitty  on  Contracts,  672. 

(6)  The  demand  must  be  personal,  and  not  by  letter  {EdAWvrds  v. 
7ate$,  R.  A:  M.  360). 
(0)  Chitty  on  Contracts,  672,  673. 
{d)  See  2>taKm  v.  dark,  5  C.  B.  365. 
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fendant  to  take  is  to  set  up  the  tender  in  his  state- 
ment of  defence,  and  pay  the  money  into  ooart; 
and  payment  into  coart  must,  in  fact,  always  ac- 
company a  plea  of  tender.  If  a  defendant  sets  up 
tender  as  a  defence,  he  naturally  thereby  admits  the 
contract,  and  a  liability  on  it  to  the  amount  of  the 
tender  (e), 

3.  Aooord  and  Accord  and  satisfaction  is  a  defence  in  law  con- 
sa  action*  gigting  of  two  parts,  viz.,  something  given  or  done  to 
the  plaintiff  by  the  defendant  as  a  satisfaction,  and 
agreed  to  as  snch  by  the  plaintiff  (/) ;  it  therefore 
amounts  to  a  performance  of  a  contract,  though  not  in 
the  way  originally  agreed  on,  and  furnishes  an  answer 
to  any  action  on  it  (g).  The  value  of  the  satisfaction 
cannot  be  inquired  into,  provided  it  is  shewn  that  it  is 
of  some  value  {h) ;  but  if  an  accord  and  satisfaction 
has  been  brought  about  by  means  of  any  fraud,  it  will 
be  set  aside  on  application  to  the  Court,  in  the  same 
way  that  any  contract  induced  by  fraud  may  be  set 
aside  (i), 

IL  Exoaieifor  Secondly y  as  to  excuses  for  the  nori'^performance  of 
perfomanoe  contrcuits ;  and  these  may  be  various,  both  from  the 
ofoontracti.  different  natures  of  contracts  themselves,  and  from 
the  circumstances  that  may  arise  in  particular  cases 
to  justify  a  contracting  party  in  not  carrying  out  his 
contract.  Of  these  excuses  it  is  proposed  in  this 
chapter  to  consider  the  following,  viz. :  The  Statutes 
of  Limitation,  Set-off,  and  Release.  The  subject  of 
fraud  or  illegality  in  a  contract^  forming  a  valid  excuse 
for  its  non-performance,  is  specially  considered  in 
the  next  chapter.     The  subject  of  bankruptcy  and 


(e)   Ind^rmanr's  Manual  of  Practice,  123,  124. 

(/)  Brown's  Law  Diet.  1 1.  See  also  the  term  "  aooord  and  satis- 
faction" explained,  per  Maule,  J.,  in  Qabrid  v.  Dresser,  15  C.  B. 
628. 

ig)  See  Blokes  Que,  6  Reps.  43b. 

{h)  PiMVa  Case,  5  Reps.  117a;  OurUvris  v.  Clarke,  18  L.  J.  Ex. 
144. 

(1)  Stewart  v.  Great  Western  Ry,  Co,,  2  De  G.  J.  &  S.  319. 
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compoBition  with  creditors  may  well  be  considered 
as  beyond  the  scope  of  this  work  ;  and  with  regard  to 
incompetency  of  a  party  to  contract,  this  matter  has 
already  been  sufficiently  dealt  with  (/). 

The  Statutes  of  Limitation  are  certain  statutes  x.  statutes  of 
which  have  been  passed  for  the  purpose  of  establish-  *"* 
ing  fixed  periods  or  limits  after  which  actions  cannot 
be  brought,  and  claims,  or  the  remedies  whereby  such 
claims  might  have  been  enforced,  are  extinguished  and 
gone.  There  are  several  of  these  statutes,  and  dilTerent 
periods  are  fixed  within  which  different  actions  must 
be   brought  (k).     To   take   contracts   by   record   and 


ij)  See  ante,  ohap.  vii.  p.  234  et  seq. 

(k)  The  following  are  some  of  the  chief  periods  of  limitation  : — 

On  a  specialty  contract 20  years. 

But  with  regard  to  a  mortgage  of  land,  although  under 
seal,  an  action  for  the  principal  money  secured  by  it  must 
always  he  brought  within  twelve  years  {Sutton  v.  Sutton^ 
22  Oh.  D.  511  ;  52  L.  J.  Oh.  333  ;  48  L.  T.  95) ;  and  this 
is  the  same  even  though  there  is  beHides  the  mortgage 
a  collateral  bond  by  the  mortgagor  {Fearnside  v.  Flint, 
22  Ch.  D.  579 ;  52  L.  J.  Ch.  479 ;  48  L.  T.  154).  If, 
however,  there  is  a  collateral  bond  by  a  third  person, 
the  period  is  then  twenty  years  as  to  him  {Re  Powers, 
LindseU  v.  Phillips,  30  Oh.  D.  291) ;  and  this  is  so  even 
though  he  is  joined  by  the  same  instrument  {Re  Frisby, 
AUinson  v.  Priiby,  61  L.  T.  632;  38  W.  R.  65.  See 
further  hereon  Indermaur's  Manual  of  Equity,  1 74).  Only 
six  years'  arrears  of  interest  can  be  sued  for  on  a  mortgage 
of  land,  but  a  mortgagor  will  not  be  allowed  to  redeem 
without  paying  all  arrears  of  interest  {Re  Turner,  Turner 
V.  Spencer,  43  W.  R.  153).  As  regards  what  arrears  of 
rent  can  be  recovered  by  a  landlord  against  his  tenant, 
the  rule  is  six  years,  but  if  there  is  a  covenant  under  seal 
to  pay,  then  twenty  years.     See  ante,  p.  85,  note  {y). 

For  recovery  of  share  of  personalty  under  an  intestacy  (23 
&  24  Vict.  c.  38,  8.  13,  and  see  hereon,  Re  Johnson,  Sly 
V.  Blake,  29  Ch.  D.  694 ;  52  L.  T.  682  ;  33  W.  R.  502)      20  years. 

To  recover  a  dividend  declared  by  a  company  {Re  Severn 
and  Wye  and  Severn  Bridge  Railway  (1896),  I  Ch.  559 ; 
65  L.  J.  Ch.  400;  74  L.  T.  219) 20  years. 

For  recovery  of  land  and  arrears  of  rent  or  mesne  profits, 
against  a  wrongful  owner 12  years. 

For  recovery  of  an  annuity  charged  upon  land  (see 
hereon  Hughes  v.  Coles,  27  Ch.  D.  231  ;  53  L.  J.  Oh. 
1047  ;  51  L.  T.  226  ;  32  VV.  R.  27)       .         .         .         .12  years. 

For  recovery  of  a  legacy 12  years. 

On  a  simple  contract 6  years. 

For  libel 6  years. 

For  assault 4  years. 
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Ab  to  records  Specialty  first.  It  is  provided  that  all  such  actions 
andspec*  ties,  ^^yg^  ^ye  brought  within  twenty  years  after  the  cause 
of  such  action  or  suit  accrued,  and  not  after  (Z),  but  if 
any  person  shall  be  an  infant,  feme  covert,  or  non  compos 
mentis  at  the  time  of  the  cause  of  action  accruing, 
then  such  person  is  at  liberty  to  commence  the  same 
within  the  like  time  after  coming  of  full  age,  being 
discovert,  or  of  sound  memory  (m) ;  and  if  any  person 
or  persons  against  whom  there  shall  be  any  such  cause 
of  action  is  or  are,  at  the  time  of  such  cause  of  action 
accruing,  beyond  the  seas,  then  the  person  or  persons 
entitled  to  any  such  cause  of  action  may  briug  the 
same  against  such  person  or  persons  within  the  like 
time  after  the  return  of  such  person  or  persons  from 
beyond  the  seas  (n).  It  is  also  provided  that  if  there 
shall  have  been  any  acknowledgment  of  the  debt  in 
writing  signed  by  the  party  liable  or  his  agent,  or  any 
part  payment  or  part  satisfaction,  then  there  shall  be 
a  like  period  of  twenty  years  from  such  acknowledg- 
ment, part  payment,  or  part  satisfaction  (a). 

As  to  simple         1^0  next  take  simple  contracts,  it  is  provided  that 

contracts.        j^jj  g^j^j^  actions  must  be  brought  within  six  years  of 

the  cause  of  action  arising,  and  not  after  (p).     But  if 

For  false  imprisonment 4  years. 

For  slander  (dating  in  slander  by  words  actionable  per  tc 
from  the  utterance,  and  when  not  so  actionable  per  se 
from  the  actual  happening  of  the  damage)     ...        2  years. 

For  penalty  by  common  informer 2  years. 

To  recover  an  advowson  three  successive  adverse  incum- 
bencies, or  sixty  years,  whichever  is  the  longer,  but  in 

no  case  after 100  years. 

It  has  been  held  that  the  Statutes  of  Limitation  apply  so  as  to 
bar  claims  against  the  separate  estate  of  a  married  woman  {Re 
Hcatvngs  Estate,  HaUet  v.  Hastings,  35  Oh.  D.  94 ;  56  L.  J.  Oh.  631 ; 
57  L.  126;  35W.  R.584). 

(Q  3  &  4  Wm.  4,  c.  42,  s.  3.  It  has  been  held  that  judg- 
ments come  within  the  Real  Property  Limitation  Act,  1874  (37  & 
38  Vict.  c.  57,  s.  8),  and  in  the  absence  of  part  payment  or  acknow- 
ledgment in  writing  are  barred  by  the  lapse  of  twelve  years  {Jay  v. 
Johnstone  (1893),  »  Q-  B.  189;  62  L.  J.  Q.  B.  128;  68  L.  T.  129). 

(m)  There  was  also  by  this  statute  a  further  period  allowed  in  the 
case  of  the  absence  of  the  creditor  beyond  seas,  but  this  is  not  so  now 
{19  &  20  Vict.  c.  97,  8.  10).  (n)  3  &  4  Wm.  4,  c.  42,  s.  4. 

(0)  Sect.  J.  O')  21  Jac  I,  c.  16,  s.  3. 
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the  person  to  whom  any  cause  of  action  accrues  is  at 

the  time  an  infant,  ferm  covert,  or  non  compos  mentiSf 

then  such  person  may  commence  the  same  within  the 

like  period  after  coming  of  full  age,  being  discovert, 

or  of  sane  memory  (q)  ;  and  if  any  person  or  persons 

against  whom  there  shall  be  any  cause  of  action  is  or 

are  at  the  time  of  its  accrual  beyond  seas,  then  the 

person  or  persons  entitled  to  any  such  cause  of  action 

may  bring  the  same  within  the  like  period  after  bis 

or  their  return  from  beyond   seas  (r).     No   part  of  Meaning  of 

the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  gew.^*^'* 

the  islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and 

Sark,  nor  any  island  adjacent  to  any  of  them,  being 

part  of  the  dominions  of  Her  Majesty,  is  "beyond 

seas  "  within  the  meaning  of  this  provision  {s\ 

Such,  then,  being  the  chief  legislative  enactments  as  TheStatutesof 
to  the  limitation  of  actions  on  contracts,  it  follows  that,  tooontraci»* 
if  the  periods  allowed  go  by,  generally  speaking  there  only  bar  the 
is  no  further  remedy  on  the  contract;  but  it  should  the  right. 
be  observed  that  these  statutes  do  not  discharge  the 
debt,  but  simply  bar   the   remedy,  so  that  a  person 
having  a  lien  will  continue  to  have  that  lien  although 
his  debt  is  statute-barred,   and  therefore    he   cannot 
bring  any  action  to  recover  it  {t).     With  regard  to  the  When  itatnte 
further  periods  allowed  in  the  case  of  disabilities,  it  no^^g  ow'^ 
should  be  observed  that  the  disability  must  be  existing  "*®P  **• 

{q)  There  was  also  by  this  statute  a  farther  period  allowed  in  the 
case  of  the  creditor  being  beyond  seas,  but  this  is  not  so  now  (19  &  20 
Vict  c.  97,  s.  10). 

(r)  4  &  5  Anne,  c.  16,  s.  19.  Where  there  are  several  persons  jointly 
liable  on  a  contract,  some  only  of  whom  are  beyond  seas,  time  runs 
against  those  that  are  here,  notwithstanding  the  absence  of  the  other 
or  others  (19  &  20  Vict.  c.  97,  s.  11). 

{s)  19  &  20  Vict.  c.  97,  s.  12. 

(0  Per  Lord  Eldon,  in  Spears  v.  Hartley,  3  Esp.  Si;  Be  Carter,  Carter 
V.  Cai-ter,  54  W.  R.  57  ;  53  L.  T.  630.  This  is  diflferent  to  the  Statutes 
of  Limitation  relating  to  land,  which  not  only  bar  the  remedy,  but  also 
the  right.  As  resulting  from  what  is  stated  in  the  text,  it  may  be 
noticed  that  it  has  been  held  that  where  a  legacy  is  given  by  a  testator 
to  his  debtor,  and  at  the  testator's  death  the  debt  is  statute- barred,  yet 
the  executor  is  justified  in  setting  off  the  statute-barred  debt  against 
the  legacy  (CoaUs  v.  Coatee,  33  L.  J.  Ch.  448). 
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Ignorance 
of  right  of 
action. 


at  the  time  of  the  accrual  of  the  cause  of  action,  and 
no  subsequent  disability  will  be  of  any  effect ;  for  when 
once  the  time  of  limitation  has  begun  to  run  nothing 
will  stop  it  (u).  Thus,  if  at  the  time  of  the  accrual  of 
a  liability  under  a  contract,  the  person  who  has  in- 
curred such  liability  is  here,  though  he  goes  beyond 
seas  the  next  day,  yet  the  party  haying  the  right 
against  him  has  no  further  time  allowed  him  to 
enforce  that  right,  though  he  would  have  had,  had  the 
other  been  actually  beyond  seas  at  the  time  of  the 
liability  accruing.  Nor  will  ignorance  that  a  right  of 
action  existed,  prevent  the  statute  running,  unless  indeed 
the  ignorance  is  produced  by  the  defendant's  fraud,  and 
no  reasonable  diligence  could  have  enabled  the  plaintiff 
to  discover  his  rights,  for  here  the  statutory  period  only 
commences  with  the  discovery  of  his  rights.  This  is  an 
equitable  rule,  which  now,  since  the  Judicature  Acts, 
universally  prevails  (v). 


The  ways  in 
wliich  the 
effect  of  the 
Statutes  of 
Limitation 
may  be  pre- 
vented from 
applying. 


But,  notwithstanding  these  provisions,  the  debt  may 
be  revived,  or  the  Statutes  of  Limitation  prevented 
from  applying,  by  a  written  acknowledgment  of  the 
debt  being  given,  or  by  the  payment  of  interest,  or 
part  payment  of  the  debt  by  the  debtor,  or  by  the 
creditor  issuing  a  writ  of  summons. 


AVhat  will  be         As  to  the  acknowledgment  to  take  a  case  out  of  the 
actTnowfedg-     Statutes,  as  regards  debts  by  record  and  specialty,  it 
aTcww  Mit^of*    ^^  always  required  to  be  in  writing  (x),  but  as  regards 
the  statutes  of  simple  Contracts,  formerly  a  verbal  admission  of  the 
debt  was  sufficient,  provided  it  contained  an  express 
promise  to  pay,  or  was  in  such  distinct  and  unequivocal 
terms  that  a  promise  to  pay  upon  request  might  reason- 
ably be  inferred  from  it,  which  was  an  essential  (y); 


(u)  Iihode9  V.  Smethuraty  6  M.  &  W.  351  ;  Qrajory  v.  HwrUl,  5  B. 
&  0.  341. 

(v)  Qibbs  V.  Ouild,  9  Q.  B.  D.  59 ;  46  L.  T.  248  ;  Barber  v.  HomUm, 
18  L.  R.  Ir.  475  ;  Armatrow;  v.  MULhum,  54  L.  T.  723. 

(x)  3  &  4  \Vm.  4.  c.  42,  R.  5. 

(y)  Willianis  v.  Griffitha,  3  Ex.  335  ;  Smith  v.  Thorne,  18  Q.  B.  134. 
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BO  that  where  the  acknowledgment  set  up  was  in 
the  following  words :  "  I  know  that  I  owe  the  money, 
but  I  will  never  pay  it,"  it  was  held  this  was  no 
sufficient  acknowledgment,  because  the  very  words 
negatived  a  promise  to  pay  (z).  This  is  still  what 
must  be  the  nature  of  an  acknowledgment  to  take  the 
case  out  of  the  statutes,  so  that,  in  every  case  where  it 
is  disputed  whether  words  used  do  or  do  not  amount 
to  an  acknowledgment,  the  criterion  is,  Do  they  con- 
tain an  actual  promise  to  pay,  or  can  such  a  promise 
be  inferred  ?  (a).  It  seems  that  an  unqualified  admis- 
sion of  an  account  being  open,  or  one  which  either 
party  is  at  liberty  to  examine,  implies  a  promise  to  pay 
the  debt  found  due  (&).  An  acknowledgment  may  be  Conditional 
conditional  on  a  certain  event  happening,  but  in  such  ment!^  *  ^ 
a  case  the  plaintiff,  to  entitle  him  to  recover,  must 
prove  that  the  condition  has  been  performed,  or  that 
the  event  has  happened  (c). 

.   A   mere   oral   acknowledgment   will   not,  however,  Anaoknow- 
now  be  sufficient,  for  it  has  been  provided  by  Lord  ifowTiwRya  b 
Tenterden's  Act  ((T),  that  no  acknowledgment  or  pro-  ***  ^"*»n8- 
mise  by  words  only,  shall  be  sufficient  unless  in  writing 
signed  by  the  party  chargeable  therewith  (e) ;  but  by 
the  Mercantile  Law  Amendment  Act,  1856  (/),  it  is 
enacted  that  such  an  acknowledgment  may  be  signed 
by  an  agent  of  the  party  duly  authorized.     In  the  Effect  of  an 
case  of  several  persons  being  liable  jointly  upon  a  con-  ment^by^one 
tract,  and  one  of  them   giving  an   acknowledgment,  of  several  joii 
though  without  the  consent  or  knowledge  of  the  other 

(z)  A' Court  V.  OroB8f  3  Bing.  328.  See  also  Oreen  v.  Humphreys,  26 
Oh.  D.  474 ;  53  L.  J.  Oh.  625  ;  51  L.  T.  42 ;  Jiipp  v.  PaweU,  i  0.  &  E. 
349  ;  Quincnj  v.  Sfiarp,  45  L.  J.  (Ex.)  347. 

(a)  See  Pi-yhe  v.  IliUy  79  L.  T.  738. 

(6)  Banner  v.  Berridge,  18  Ch.  D.  254 ;  50  L.  J.  Oh.  630 ;  44  L.  T. 
680 ;  29  W.  R.  844. 

(c)  Tanner  v.  Smart,  6  B.  &  O.  638. 

{d)  9  Geo.  4f  c.  14,  8.  I. 

(e)  It  is,  however,  expressly  provided  in  this  section  "that  nothing 
therein  contained  shall  alter,  or  take  away,  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person. 

(/)  19  &  20  Vict  c.  97,  s.  13. 
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or  otters,  it  was  formerly  held  that  it  took  the  case 
out  of  the  Statutes  of  Limitation,  not  only  as  against 
that  one,  but  against  all  (jf).  The  contrary  is,  how- 
ever, now  the  law,  it  having  been  provided  by  Lord 
Tenterden's  Act  (A),  that  an  acknowledgment  given 
by  one  shall  only  operate  to  revive  or  keep  alive  a 
debt  against  the  particular  person  giving  such  acknow- 
ledgment. It  has,  however,  been  decided  under  this 
enactment  that  where  one  of  several  executors  gives 
an  acknowledgment  of  a  debt  of  his  testator,  that 
is  sufficient  to  revive  the  debt  as  against  the  testator's 
personal  estate  (i),  but  it  is  otherwise  with  regard  to  a 
claim  against  land  (j). 


An  acknow- 
ledffment  must 
be  before 
action. 


An  acknowledgment  must  be  made  before  any  action 
is  brought  (A).  The  person  to  whom  the  acknowledg- 
ment should  properly  be  made  is  the  creditor,  and  an 
acknowledgment  of  a  simple  contract  debt  is  insufficient 
unless  made  to  the  creditor  or  his  agent  (V) ;  but  an 
acknowledgment  of  a  specialty  debt  will,  it  seems, 
suffice  though  made  to  a  stranger  (m). 


Payment  of 
interest  or 
part  payment 
of  principal. 


As  to  payment  of  interest,  or  part  payment  of  the 
debt  made  by  the  debtor  or  his  agent  (n\  this  always 
has  been,  and  is  still,  sufficient  to  take  a  case  out  of  the 
Statutes  of  Limitation,  and  it  matters  not  that  the 
payment  is  made  after  the  statute  has  barred  the  debt. 
The  part  payment,  whether  made  to  the  creditor  or  his 
agent,  is  indeed  evidence  of  a  fresh  promise  to  pay,  and 


{g)  WhUcombe  v.  Whiting,  i  S.  L.  0.  $61 ;  Dougl.  652. 

(A)  9  Geo.  4,  c.  14,  8.  I. 

(i)  Re  MaedonaM,  Dick  v.  Fraser  (1897),  2  Ch.  181 ;  66  L.  J.  Ch. 
630  ;  76  L.  T.  713. 

ij)  Astbury  v.  Aatbury  (1898),  2  Oh.  ill ;  67  L.  J.  Oh,  471  ;  78 
L.  T.  494. 

{k)  Bateman  v.  Finder,  3  Q.  B..574. 

(Z)  Stamford  Banking  Co,  v.  Smith  (1892),  I  Q.  B.  765  ;  61  L.  J.  Q. 
B.  405  ;  66  L.  T.  306. 

(m)  Moodie  v.  Bannitter,  4  Drew,  432.     See  also  I  S.  L.  0.  627. 

(n)  See  as  to  the  necessity  of  the  payment  bein^  by  the  debtor  or  a 
person  who  is  properly  speaking  his  agent,  NewbM  v.  Smith,  33  Ob. 
D.  127  ;  55  L.  J.  Ob.  788  ;  55  L.  T.  194  ;  34  W.  B.  690. 
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it  mnst  therefore  be  made  nnder  such  circumstances 
that  a  promise  to  pay  the  balance  may  be  inferred  (0). 
Where  there  are  accounts  with  items  on  both  sides, 
the  mere  going  through  them  and  striking  a  balance 
does  not  take  the  case  out  of  the  statute ;  but  if  it  is 
expressly  agreed  that  certain  items  on  the  one  side 
shall  be   set  off  against  and  satisfy  certain  statute- 
barred  items  on  the  other  side,  and  this  then  leaves 
a  balance  consisting  of  items  not  statute-barred,  the 
full  balance  can  be  recovered  (p).     In   the  case   of  Effect  of  tuch 
several  persons  liable  jointly  upon  a  contract,  in  the  ^^of  aeverai 
same  way  that  it  was  formerly  held  that  an  acknow-  J®^***  debtow. 
ledgment    by  one   would   take   the   case  out  of  the 
Statutes  of  Limitation  as  against  all,  so  in  the  case  of 
part  payment  of  principal,  or  payment  of  interest,  by 
one,  it  was  also  held  that  it  extended  to  all  (q).     The 
contrary  as  to  this  also  is,  however,  now  the  law,  it 
being  provided   by  the  Mercantile  Law  Amendment 
Act,  1856  (r),  that  part  payment,  or  payment  of  inte- 
rest, by  one,  shall  only  operate  to  keep  a  debt  alive 
or  to  revive  it  as  regards  the  particular  person  making 
such  payment  (s).     But  this  provision  does  not  govern  Differences  as 
cases   coming  within    the   Eeal   Property   Limitation  go^rned"y' 
Act,  1874,  and  as  to  all  such  cases,  if  there  are  joint  ^^j^JJ^^*^'^ 
debtors  (e,g,  joint  mortgagors  of  land),  a  part  payment.  Act,  1874. 
or  payment  of  interest,  by  one,  will  keep  the   debt 
alive  against  all,  the  reason  being  that  there  is  not  in 
the  Real  Property  Limitation  Act,  1874,  ^^7  corre- 
sponding   provision   to  that  in   the   Mercantile   Law 
Amendment  Act,  1856,  and  therefore  the  common  law 
principle  with  regard  to  the  patter  still  prevails  (t). 

(o)  Morgan  v.  EowtandSj  L.  R.  7  Q.  B.  493 ;  Re  Ralmforth^  Gtoynne 
V.  Owynne,  49  L.  J.  Oh.  5 ;  41  L.  T.  610. 

(p)  Ghittj  on  Contracts,  696. 

(9)  WhUctmbe  V.  Whiting,  I  S.  L.  C.  561 ;  DougL  652, 

(r)  19  &  20  Vict.  c.  97,  8.  14. 

(«)  However,  if  one  partner  makes  a  part  payment  or  pays  interest 
in  respect  of  a  debt  of  the  firm,  this  would  be  presumed  to  be  within 
the  scope  of  his  authority,  and  would  revive  the  debt  or  keep  it  alive, 
not  merely  as  against  him,  but  against  the  whole  firm  (Ooodwin  v. 
Parton,  42  L.  T.  568). 

[t]  Re  Fritby,  AUimon  v.  Pri^,  61  L.  T.  632  ;  38  W.  R.  65. 
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Issuing  of 
process  to 
prevent 
Statutes  of 
limitation 
applying. 


A  creditor  cannot,  by  merely  issuing  a  writ  of 
summons  to  recover  his  debt,  keep  it  alive  for  an 
indefinite  space  of  time.  The  writ  will  primarily 
only  remain  in  force  for  twelve  months,  but  if  not 
served  it  may  by  leave  be  renewed  for  six  months, 
and  so  on  from  time  to  time,  on  its  being  shewn  that 
reasonable  efforts  have  been  made  to  serve  it,  or  for 
other  good  reason ;  and  so  long  as  the  writ,  having 
originally  been  issued  before  the  debt  was  statute- 
barred,  is  thus  kept  on  foot,  the  debt  will  be  kept 
alive  (u). 


2.  Set-off.  Set-off  is   a   demand  which   the   defendant   in  an 

action  sets  up  against  the  plaintiff's  demand,  so  as  to 
counterbalance  that  of  the  plaintiff,  either  altogether 
or  in  part.  Thus,  if  the  plaintiff  sues  for  £^o  due  on 
a  note  of  hand,  the  defendant  may  set  off  a  sum  due 
to  himself  from  the  plaintiff  for  merchandise  sold  to 
the  plaintiff;  and  if  he  pleads  such  set-off  in  reduction 
of  the  plaintiff's  claim,  such  plea  is  termed  a  plea  of 
set-off.  A  set-off  may  therefore  be  defined  as  a  claim 
which  a  defendant  has  upon  a  plaintiff,  and  which  he 
sets  up  or  places  against  the  plaintiff's  demand  (v). 


Former  rules 
as  to  set-off. 


Before  any  statute  upon  the  subject,  a  defendant 
was  not  allowed  to  set  off  any  claim  he  had  against 
the  plaintiff,  though  he  might  claim  a  right  to  reduce 
or  defeat  the  plaintiff's  demand  on  account  of  some 
matter  connected  therewith,  e,g,  in  an  action  for  money 
received  by  him  he  might  claim  to  make  certain  de- 
ductions out  of  the  money  received  by  him,  by  way 
of  commission  or  otherwise ;  but  if  he  had  simply  some 
independent  counter-debt  against  the  plaintiff,  he  must 
have  brought  a  cross  action  to  recover  it  (x).  In 
equity  the  rule  was  somewhat  different,  being  much 
more  extensive,  for  there,  whenever  there  was  some 


{u)  Indermaur's  Manual  of  Practice,  62. 
(v)  Brown's  Law  Diet.  486. 
(x)  Chitty  on  Contracts,  698. 
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tnntnal  credit  between  the  parties,  set-off  was  allowed. 
However,  by  the  Statutes  of  Set-off  (y)  all  mutual 
debts  were  allowed  to  be  set  off,  and  this  even  al- 
though such  debts  were  of  a  different  nature.  But 
under  the  Statutes  of  Set-off  only  debts  were  allowed 
to  be  set  off,  and  so  the  law  remained  until  the  coming 
into  operation  of  the  Judicature  Acts,  1873  and  1875,  Rule  now. 
when  it  received  a  great  extension,  the  provision  on  the 
subject  now  being  that  a  defendant  in  an  action  may 
set  off,  or  set  up  by  way  of  counter-claim  against  the 
claims  of  the  plaintiff  any  right  or  claim,  whether  such 
set-off  or  counter-claim  sound  in  damages  or  not,  and 
such  set-off  or  counter-claim  shall  have  the  same  effect 
as  a  statement  of  claim  in  a  cross  action,  so  as  to 
enable  the  court  to  pronounce  a  final  judgment  in  the 
same  action  both  on  the  original  and  on  the  cross 
claim  (z).  But  the  court  or  a  judge  may,  on  the  ap- 
plication of  the  plaintiff  before  trial,  if  in  the  opinion 
of  the  court  or  judge  such  set-off  or  counter-claim 
cannot  be  conveniently  disposed  of  in  the  pending 
action,  or  ought  not  to  be  allowed,  refuse  permission 
to  the  defendant  to  avail  himself  thereof  (a).  The 
student  will  observe  that  the  great  alteration  and  ex- 
tension of  the  principle  of  set-off  that  is  made  by  this 
last  provision  is,  that  anything,  even  a  mere  claim 
for  damages,  may  be  set  off  or  counter-claimed  for, 
whereas  formerly  it  must  have  been  liquidated,  or 
of  such  a  nature  as  might  be  rendered  liquidated, 
without  an  actual  verdict  to  liquidate  it;  and 
under  such  a  counter-claim  the  defendant  may  now 
not   merely   reduce   or   nullify  the    plaintiff's    claim. 


{y)  2  Greo.  2,  c.  22 ;  8  Geo.  2,  c.  24,  now  repealed  by  the  Statute  Law 
Revision  Acts,  1879  and  1883. 

(z)  The  right  of  a  defendant  to  set  off  exists  only  where  the  debt  or 
claim  is  enforceable  by  action,  so  that  a  debt  arising  from  the  promise 
of  an  infant,  or  barred  by  the  Statutes  of  Limitation,  or  arising  from 
an  oral  contract  which  should  have  been  in  writing  by  reason  of  the 
provisions  of  the  Statute  of  Frauds  (sect.  4)  or  the  Sale  of  Goods  Act, 
1893  {^ct.  4),  cannot  be  set  off  {RatUey  v.  Rauiey^  L.  R.  i  Q.  B.  460 ; 
45  L.  J.  Q.  B.  675  ;  35LT.  191). 

(a)  36  &  37  Vict.  0.  66,  8.  24  (3) ;  Order  xix.  r.  3. 
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3.  RelMuie. 


A  release 
given  to  one 
of  several 
joint-con- 
tractors dis- 
charges all. 


but  may  recover  any  balance  dne  to  him  from  the 
plaintiff  (6). 

By  release,  as  applied  to  contracts,  is  meant  some 
act  which  operates  as  an  extinguishment  of  a  person's 
liability  on  a  contract,  and  it  may  occur  either  where 
the  contractee  expressly  exonerates  or  discharges  the 
contractor  from  his  liability,  or  impliedly  where  the 
same  effect  takes  place  by  the  act  of  the  law.  An  ex- 
press release  may  be  by  an  instrument  under  seal,  in 
which  case  no  consideration  is  necessary  to  its  validity 
and  effect ;  or  provided  there  be  a  valuable  considera- 
tion for  the  release,  it  need  not  be  under  seal,  if  it 
is  made  before  breach,  and  also  provided  the  original 
contract  was  not  under  seal ;  if  the  original  contract 
was  under  seal,  then  it  can  only  be  discharged  by  a 
release  under  seal.  After  breach,  a  release  must  be 
under  seal,  unless,  being  founded  on  a  valuable  con- 
sideration, it  can  operate,  as  it  may  possibly  do,  as  an 
accord  and  satisfaction  (e),  A  contract  of  record  may 
be  discharged  by  a  release  under  seal  (d), 

A  release  can  only  generally  operate  to  discharge 
the  liability  of  the  person  to  whom  the  release  is  given, 
but  in  the  case  of  several  joint  contractors  a  release 
given  to  one  will  operate  to  discharge  all,  and  this 
even  though  the  contract  be  several  as  well  as  joint, 
the  reason  of  which  is  apparent,  for  if  it  did  not  so 
operate,  the  effect  would  be  that  any  co-contractor 
from  whom  the  amount  was  recovered  would  have  a 
right  over  for  contribution  against  the  one  released,  so 
that  the  release  would  really  be  without  effect  (e). 

Although  one  of  two  joint  creditors  can  give  a  re- 

(6)  See  Re  Milcm  Tramwayi  Oo.t  ex  parte  Theys,  22  Oh.  D.  122 ; 
48  L.  T.  213 ;  52  L.  J.  Ch.  29 ;  31  W.  R.  107.  As  to  the  true  dis- 
tinction between  set-off  and  counter-claim,  see  Indermaur's  Manual  of 
Practice,  103,  104. 

(c)  As  to  which  see  anUj  p.  272.  {d)  Gbitty  on  Contracts,  653. 

(c)  Ibid.,  655. 
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lease,  yet  a  covenant  not  to  sne  given  by  one  of  two  OovenaDt  not 
joint  creditors  does  not  so  operate,  and  cannot  be  set  one^fTwo 
up  as  a  defence  to  an  action  brought  by  both  (/).         joint  creditors. 

An  instance  of  release  by  operation  or  implication  Effect  of  a 
of  law  occurred  formerly  in  the   case  of  a  creditor  Minting  his 
appointing  his  debtor  executor  of  his  will  and  dying,  ^Jg^^r. 
for  here,  as  he,  as  executor,  is  the  person  entitled  to 
receive  the  debts,  and  the  debt  is  due  from  himself,  and 
he  cannot  sue  himself,  the  debt  was  at  law  gone.     But 
in  equity  he  would  have  been  a  trustee  for  the  benefit 
of  the  persons  entitled  under  the  will  or  the  next-of- 
kin,  and  it  is  now  provided  by  the  Judicature  Act, 
1873  {g\  that  where  there  is  any  variance  between  the 
roles  of  law  and  equity,  the  rules  of  equity  shall  pre- 
vail.    Another  instance  of  selease  by  operation  oflaw.  Or  of  a  woman 
which  might   until  lately  have  occurred,  was    where  dobSr"* 
a  man  married  a  woman  to  whom  he  was  indebted ; 
but  in  equity  any  such  debt  might  always  have  been 
kept  alive  by  the  agreement  of  the  parties  prior  to 
marriage  by  way  of  settlement,  and  the  same  provi- 
sion in  the  Judicature  Act  applies  here,  and  now  in 
marriages  on  or  since  ist  January  1883  the  debt  will 
remain  to  her  separate  use  (A). 

There  remain  still  some  few  matters  that  may  con-  Equitable 
veniently  be  touched  upon  in  concluding  the  present 
chapter.  It  has  frequently  happened  that  on  an 
action  at  law  being  brought,  the  defendant  has  had 
some  answer  to  the  plaintiff's  claim  which  would  be 
admitted  as  a  defence  in  equity  but  not  at  law.  In 
such  case  the  only  course  open  to  a  defendant  was  to 
apply  to  the  Court  of  Chancery  to  stay  the  action  at 
law,  and  take  the  matter  under  its  cognizance,  which 
it  would  do,  not  indeed  restraining  the  court  from 
exercising  its  jurisdiction,  but  acting  in  personam,  and 
restraining  the  plaintiff  at  law  from  further  proceed- 


(/)  Walmesley  v.  Cooper,  11  A.  &  E.  221. 
(9)  36  &  37  Vict,  c  66,  8.  25  ( 1 1).  (A)  45  &  46  Vict.  c.  75,  s.  2. 
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Judicature 
Act,  1873. 


ing  with  his  action.  This  state  of  things  was  to  some 
Common  Law  extent  remedied  by  a  provision  in  the  Common  Law 
JlX^^54'  Procedure  Act,  1854  (i),  that  where  a  person  would 
be  entitled  to  relief  on  equitable  grounds,  he  might 
plead  the  facts  in  his  defence,  stating  expressly  that  it 
was  a  plea  upon  equitable  grounds  (k) ;  but  the  courts 
of  law,  on  this  enactment,  decided  that  they  could  only 
allow  an  equitable  defence  to  be  set  up  where  an 
absolute  and  unconditional  perpetual  injunction  would 
be  granted  in  equity  (I),  so  that  there  were  still  very 
many  cases  of  equitable  defences  which  could  not  be 
set  up  at  law  as  excuses  for  the  non-performance 
of  contracts.  The  Judicature  Act,  1873  (in),  however, 
now  remedies  this,  for,  as  it  unites  the  former  courts 
into  one,  so  also  it  contains  provisions  giving,  generally, 
equal  jurisdiction  to  all  the  different  divisions  of  that 
one  court,  and  provides  that  where  the  rules  of  equity 
and  law  clash  the  rules  of  equity  shall  prevail.  Par- 
ticularly as  to  equitable  defences  it  enacts  (n),  that 
where  any  plaintiff  or  defendant  claims  to  be  entitled 
to  any  relief  on  equitable  grounds  only,  which  there- 
tofore could  only  have  been  given  by  the  Court  of 
Chancery,  the  Supreme  Court  of  Judicature,  and  every 
judge  thereof,  shall  give  the  same  relief  in  respect  of, 
and  the  same  effect  to,  such  equitable  defence  as  ought 
formerly  to  have  been  given  by  the  Court  of  Chancery. 
All  equitable  estates,  rights,  and  titles,  and  all  equi- 
table duties  and  liabilities,  appearing  incidentally  in  the 
course  of  any  cause  or  matter,  are  to  be  taken  notice 
of  and  recognized  as  they  formerly  would  have  been 
by  the  Court  of  Chancery;  and  no  action  pending 
before  the  Court  is  to  be  restrained  by  way  of  pro- 
hibition or  injunction. 

If  a  person  pays  money  in  performance  of  some 
contract  under  compulsion  of  legal  process,  and  after- 

(i)  17  &  18  Vict.  c.  125.  {k)  Sect.  83. 

{I)  Woodhouse  v.  ParebroUier,  5  E.  &  B.  277 ;    Waldey  v.  Proggat, 
2  H.  &  0.  669. 
(m)  36  &  37  Vict  c.  66.  (n)  Sect  24. 
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wards   he   discovers  that  it  was  not  due — eg.  in  the  Money  paid 
case  of  an  action  brought  to  recover  money,  and  the  pShton  oT 
defendant  in  such  action,  who  has  already  paid  the  Jl^n'not'a^tor- 
amount,  being  unable  to  find  the  receipt  for  it,  or  prove  wards  be 
the  payment  of  it  without  such  receipt,  has   to  pay  back, 
it  over  again,  but  subsequently  finds  the  receipt — he 
cannot  sue  to  recover  back  the  amount  so  paid  (p). 

Money  paid  under  mistake  of  fact  can  be  recovered  Money  paid 

,       ,  •  xt.  •!?     A  •  T»  !_•        under  mistake. 

back  again ;  thus,  if  A.,  owmg  B.  money,  pays  him, 
and  then  A/s  agent,  not  knowing  that  the  amount  has 
been  paid,  also  pays  B.,  the  amount  can  be  recovered 
back  by  A-  (p).  But  money  paid  under  a  mistake  of 
law  cannot  be  recovered  back;  thus,  if  A.,  against 
whom  B.  makes  a  claim,  pays  the  amount  under  a 
mistaken  impression  that  he  is  legally  liable,  and  then 
finds  out  the  law  is  the  other  way,  he  cannot  recover 
the  amount  he  has  paid  {q).  But  this  rule,  that  money 
paid  under  mistake  of  law  cannot  be  recovered,  does 
not  apply  to  a  payment  made  under  such  a  mistake 
to  an  oflScer  of  the  court.  Thus,  a  trustee  in  bank- 
ruptcy— who  is  an  officer  of  the  court — demanded 
payment  of  certain  moneys  from  the  trustee  of  the 
bankrupt's  marriage  settlement,  which  were  paid 
under  the  mistaken  belief  that  the  trustee  in  bank- 
ruptcy was  legally  entitled  thereto.  It  was  held  that 
the  money  could  be  recovered  back,  even  though  it 
had  been  distributed  in  the  payment  of  dividends  to 
the  creditors,  the  trustee  in  bankruptcy  being  ordered 
to  repay  it  out  of  other  moneys  coming  to  his  hands 
belonging  to  the  bankrupt's  estate  (r). 


(o)  Marriott  v.  Bampton^  2  S.  L.  C.  409 ;  7  T.  R.  269 ;  CadavaZ  v. 
Collins,  4  A.  &  E.  866  ;  Moore  v.  Fuiham  Vestry  (1895),  i  Q.  B.  399 ; 
71  L.  T.  862 ;  43  W.  R.  277  ;  64  L.  J.  Q,  B.  226. 

(p)  See  as  an  instance  of  the  recovery  of  money  paid  under  mistake, 
King  v.  Stewart,  66  L.  T.  339. 

{q)  Pollock's  Contracts,  435. 

(r)  Ex  parte  Simmxms,  re  Carnac,  16  Q.  B.  D.  308 ;  55  L.  J.  Q.  B. 
74  ;  54  L.  T.  339 ;  34  W.  R.  421.  See  also  Re  Brown,  Dixon  v.  Broion 
32  Ch.  D.  597  ;  55  L.  J.  Ch.  556 ;  54  L.  T.  789 ;  Re  Rhoades  (1899),  2 
Q.  B.  347 ;  68  L.  J.  Q.  B.  804 ;  80  L.  T.  742. 
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Freeman, 


CHAPTER   IX. 

OF   FRAUD    AND    ILLEGALITY. 

In  this  chapter  it  is  proposed  to  consider  generally 
what  will  amount  to  fraud,  and  when  a  contract  will 
be  illegal ;  the  effect  of  fraud  and  illegality  on  a  con- 
tract ;  and  also  some  particular  cases. 

I.  Aa  to  fraud.  Firstly,  As  to  Fraud. — Fraud  in  law  may  be  defined 
as  some  wrongful  act,  statement,  or  representation, 
whereby  a  person  is  induced  to  contract,  and  whereby 
he  suffers  damage  (a) ;  and,  as  decided  by  the  leading 

PaOey  v.  case  of  Posley  v.  Freeman  (b),  in  the  case  of  a  false 
affirmation,  to  render  it  a  fraud,  it  is  not  at  all  necessary 
to  shew  that  the  person  making  it  was  benefited  by 
the  deceit,  or  that  he  colluded  with  the  person  who 
was  benefited.     Subsequent  cases,  and  particularly  the 

Derry  v.  case  of  Derry  v.  Peek,  cited  below,  have  also  decided 

that  it  is  not  now  absolutely  necessary,  in  order  to 
set  aside  a  contract,  to  prove  that  the  person  who 
obtained  it  by  some  material  false  representation,  knew 
at  the  time  the  representation  was  made  that  it  was 
false  (c),  for  if  it  be  untrue  in  fact,  and  not  beUeved  to 
be  true  by  the  party  making  it,  or  if  it  be  made  reck- 

(a)  Numerous  de6nitions  of  fraud  have,  however,  from  time  to  time 
been  given  (see  several  in  Brown's  Law  Diet.  236),  and  it  is  an  un- 
doubtedly difficult  matter  to  accurately  define.  Courts  of  equity  have 
refused  to  define  fraud,  considering  that  the  ways  of  fraud  are  infinite, 
and  that  new  modes  of  fraud  may  constantly  arise ;  and  the  rules  of 
equity  now  prevail  in  all  divisions  of  the  High  Court  of  Justice :  36 
&  37  Vict,  a  66,  8.  25  (11). 

(6)2S.  L.  C.  64;  3T.  K51. 

(c)  Jte  Reese  Silver  Mining  Co,,  L.  R.  4  H.  of  L.  Cas.  64,  69 ;  39 
L.  J.  Ch.  849 ;  16  L.  T.  549 ;  Redgrave  v.  Hurd,  20  Ch.  D.  i ;  51  L.  J. 
Ch.  1 13  ;  45  L-  T.  485  ;  Derry  v.  Peek,  14  App.  Cas.  337  ;  58  L.  J.  Ch. 
864 ;  61  L.  T.  265  ;  Angva  v.  Clijford  (1891),  2  Ch.  449 ;  60  L.  J.  Ch. 
443  ;  65  L.  T.  274. 
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lessly,  without  caring  whether  it  be  trne  or  false,  and 
for  the  purpose  of  inducing  another  person  to  act  upon 
it,  an  action  may  be  maintained  by  the  person  who 
has  been  induced  to  act  thereby  (d).  And  this  prin- 
ciple applies  although  the  misrepresentation  was  not 
the  sole  inducement  which  led  the  party  to  contract, 
provided  that  it  did  in  fact  materially  influence  him  (e). 
Fraud  may  substantially  consist  either  of  some  false 
representation,  or  some  wrong  concealment,  that  is, 
either  suggestio  falsi  or  mppressio  veH;  but  for  the  SugguUofaUi 
latter  to  constitute  fraud  the  contract  must  be  one  J2^w^^ 
in  which,  contrary  to  the  general  rule,  disclosure  is  ^^^^ 
necessary,  that  is,  a  contract  vberrimce  fdei  (/),  and 
though  in  such  cases  suppressio  mri  may  give  rights, 
as,  for  instance,  to  set  aside  a  purchase  of  land,  yet  it 
would  not  form  ground  for  an  action  for  damages  for 
deceit  {g). 

Fraud  was  formerly  said  to  be  of  two  kinds:  (i)  As  to  legal  and 
Legal  fraud,  consisting  in  some  false  representation,  ^^^  ^^^  ' 
but  made  without  any  knowledge  of  its  falsity,  and 
without  any  dishonest  intention,  or  any  intention  to 
benefit  the  party  making  the  representation ;  and  (2) 
Moral  fraud,  consisting  in  there  being  a  representation 
made  with  knowledge  of  its  falsity,  or  without  actual 
belief  in  its  truth,  and  with  dishonest  intention,  or 
made  for  the  purpose  of  benefiting  the  party  making 
the  representation.  A  question  very  much  discussed 
was,  whether  to  constitute  fraud  to  vitiate  a  contract 
or  to  give  a  right  of  action,  it  was  necessary  to  shew 
moral  as  well  as  legal  fraud,  or  whether  mere  legal 
fraud  by  itself  was  sufficient  (h).    Such  distinction  and 


{d)  See  hereon  Pollock^s  Contracts,  537,  538. 

\e)  Edgvngton  v.  Pitzmaurice^  29  Ch.  D.  459 ;  55  L.  J.  Ch.  650 ;  53 
L.  T.  369;  33W.R.9". 

(/)  As  to  which  see  onto,  p.  21a 

{g)  See  per  Lord  Cairns,  in  Peek  v.  €fumq/f  L.  R.  6  H.  L.  at  p.  403 ; 
Anson's  Contracts,  154. 

(A)  Comfoot  V.  Powie,  6  M.  &  W.  358 ;  Evans  v.  CoUina  (Ex.  Ch,), 
5  Q.  B.  820;  Bailey  v,  Walfordf  15  L.  J,  (Q.  B.)  369. 
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NoBuchdig-  question  may,  however,  be  now  consigned  to  oblivion, 
tinotion  now.  ^j^^  phrase  Legal  as  distingaished  from  Moral  fraud 
having  been  rejected  as  wholly  inapplicable  and  in- 
appropriate to  legal  discussion,  and  the  question  now 
always  is  simply,  Do  the  facts  shew  fraud  in  the 
common  meaning  of  the  word  ?  (t).  It  has  recently 
AfalM  been  expressly  decided  that  a  false  statement  made 

honeitfy  carclessly    and    without    reasonable    ground    for    be- 

uotnuiui^^ent  l^^^ing  it  to  be  true,  is  not  in  itself  fraud,  though 
it  may  be  evidence  of  fraud ;  and  such  a  statement, 
if  made  in  the  honest  belief  that  it  is  true,  is  not 
fraudulent,  and  does  not  render  the  person  making 
it  liable  to  an  action  for  deceit  (k).  This  must, 
however,  be  taken  as  somewhat  qualified  by  the 
Directors'  Directors'  Liability  Act,  1890  (/),  which  provides  that 
1890!  *  ^  ^  *  directors,  promoters,  and  other  persons  responsible  for 
the  issue  of  any  prospectus  with  regard  to  a  company, 
shall  be  absolutely  liable  for  untrue  statements  contained 
therein  which  induce  persons,  to  their  loss,  to  take 
shares  or  debentures,  unless  it  is  proved  that  they 
not  only  believed  in  the  statement,  but  had  reasonable 
ground  for  such  belief;  or  unless  it  was  a  correct 
statement  of  the  report  or  valuation  of  an  engineer, 
valuer,  or  other  expert,  and  they  had  no  reasonable 
ground  for  believing  that  such  person  was  not  com- 
petent to  make  such  report  or  valuation ;  or  unless 
the  statement  was  a  correct  and  fair  representation  of 
a  statement  made  by  an  official  person,  or  in  a  public 
official  document. 

What  repre-  A  mere  lie  is  not  sufficient  to  constitute  fraud,  nor 

not*be  suf-^'*^  is  a  false  representation  sufficient  to  found  an  action 
ficient  to  con-    on  it,  unless  it  was  made  with  the  intention  that  it 

stitute  fraud. 

(i)  Weir  v.  Bell,  3  Ex.  D.  238 ;  47  L.  J.  Ex.  704 ;  Ifart  v.  Sivaine, 
7  Ch.  D.  42  ;  Joliffe  v.  Baker,  ii  Q.  B.  D.  235  ;  52  L.  J.  Q.  B.  609 ; 
48  L.  T.  966 ;  32  W.  R.  69 ;  SmitJi  v.  CJiadwiclc,  9  App.  Oas.  187  ;  53 
L.  J.  Ch.  873  ;  50  L.  T.  697  ;  32  W.  R,  687. 

(k)  Derry  v.  Peek,  14  App.  Gas.  337 ;  58  L.  J.  Ch.  864 ;  61  L.  T. 
265. 

{J)  53  &  54  Vict.  c.  64.  Sec  hereon  Thomson  v.  Lord  Cfanmorris 
(1899),  2  Ch.  523 ;  68  L.  J.  Oh.  727  ;  81  L.  T.  286. 
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should  be  acted  on  by  the  injured  party,  and  it  has  in 
fact  caused  some  damage ;  nor  is  a  false  representation 
suflScient  to  avoid  a  contract,  unless  thereby  the  defen- 
dant has  been  induced,  or  partially  induced,  to  enter 
into  the  contract  (m).  Words  amounting  only  to  mere 
puffing,  commendation,  expectation,  or  confidence,  will 
not  amount  to  fraud  (n),  A  misrepresentation  which 
does  not  extend  to  the  contents,  but  only  to  the  legal 
eflfect  of  an  instrument,  does  not  vitiate  a  transaction 
as  against  a  person  who  has  thereby  been  induced  to 
enter  into  it,  for  every  one  is  supposed  to  be  conversant 
with  the  law,  and  the  legal  effects  of  his  acts,  and 
therefore  such  misstatement  must  be  taken  to  be  a 
matter  within  his  own  knowledge  (0). 

If  an  agent  in  the  course  of  his  employment  makes  A  principfa  is 
some  false  representation,  which  representation  is  un-  agent'8*frau4. 
known  to  the  principal,  or  not  known  by  him  to  be 
false,  and  not  in  any  way  sanctioned  by  him,  but  yet 
it  comes  within  the  scope  of  the  agent's  authority  or 
employment,  the  principal  is  liable  for  the  fraud  (p), 
and  this  whether  the  principal  has  or  has  not  derived 
any  benefit  from  the  fraud  (q).  But  a  principal  is  not 
liable  for  the  misrepresentation  of  his  agent  made 
without  his  authority,  express  and  implied,  but  to  serve 
the  private  ends  of  the  agent  (r).  It  has  been  held 
that  the  secretary  of  a  company  has  no  general  autho- 
rity to  make  representations  to  induce  persons  to  take 
shares  in  a  company,  so  that  a  person  who  is  induced 
to  take  shares  in  a  company  by  fraudulent  misrepresen- 
tations of  the  secretary,  not  authorized  by  or  known  to 

(m)  See  Edgington  v.  FUzmaurice,  29  Ch.  D.  459  ;  55  L.  J.  Ch.  650 ; 
53L.  T.  269;  33W.  R.  911. 

(n)  BeUairs  v.  Tucker,  13  Q.  B.  D.  562  ;  Smith  v.  Land  and  Houte 
Property  Corporation,  49  L.  T.  532 ;  48  J.  P.  loi. 

(0)  Lewis  V.  Jones,  4  B.  &  C.  506. 

(p)  Uddl  V.  Atherton,  7  H.  &  N.  172  ;  Barvnck  v.  English  and  Joint 
Stock  Bank,  L.  R.  2  Ex.  259 ;  Shaw  v.  Port  Philip  Odd  Mining  Co., 
13Q.  B.D.  103;  53L.  J.  Q.  B.  369;  50L.T.  685;  32W.R771. 

(q)  British  Mutwd  Banking  Co,  v.  Chamwood  Forest  Ry,  Co.,  18  Q.  3. 
D.  714;  56  L.  .r.  Q.  B.  449;  57  L.  T.  833;  35  W.  R.  590. 

(r)  Ibid, 
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Writing 
necessary. 


13  Eliz.  c.  5. 


the  directors,  is  not  entitled  to  take  proceedings  against 
the  company  for  the  removal  of  his  name  from  the  list 
of  shareholders,  or  for  damages  for  such  misrepresen- 
tation (s).  An  agent  acting  within  the  scope  of  his 
authority  is  not  personally  liable  for  false  representa- 
tion made  innocently  by  him  (t). 

If  a  person  interests  himself  to  procure  credit  for 
another,  or  is  applied  to  and  inquired  of  as  to  a  person's 
position,  and  makes  some  false  representation  in  reply 
thereto,  whereby  the  inquirer  is  induced  to  give  credit 
to  the  third  person,  he  is  liable  to  an  action  in  respect 
of  the  fraud  contained  in  such  false  representation, 
and  quite  irrespective  of  guarantee ;  so  that,  after 
the  Statute  of  Frauds,  its  provision  as  to  guarantees 
being  in  writing,  was  sometimes  evaded  by  suing  for  the 
fraud  frequently  involved  in  such  a  representation. 
'However,  by  Lord  Tenterden's  Act  (u)  it  is  provided 
"  that  no  action  shall  be  maintained  whereby  to  charge 
any  person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of 
any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods  upon(v), 
unless  such  representation  or  assurance  be  made  in 
writing  signed  by  the  party  to  be  charged  therewith." 
This  enactment  applies  to  a  case  where  the  representa- 
tion is  made  in  order  that  the  party  to  be  charged  may 
obtain  a  benefit  from  the  credit,  money,  or  goods  being 
obtained  by  such  other  person  (7:). 

By  statute  13  Eliz.  c.  5,  **  An  Act  against  Fraudu- 
lent Deeds,  Gifts,  Alienations,  &c.,"  it  is  provided  that 


(«)  Neidands  v.  National  Employers*  Accident  Auociation^  54  L.  J. 
Q.  B.  428 ;  53  L.  T.  242. 

{t)  Eaglesjidd  v.  Marquis  of  Londonderry,  4  Oh.  D.  693. 

(u)  9  Geo.  4,  c.  14,  8.  6.  As  to  the  circumstances  leading  to  this 
enactment,  see  2  S.  L.  G.  55. 

(v)  This  is  as  it  is  in  the  Act,  but  it  is  evidently  a  misprint,  and 
should  be  read  "  money  or  goods  upon  credit." 

(x)  Pearson  v.  Seligmany  31  W.  R.  730 ;  48  L.  T.  842, 
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all  gifts,  grants,  conveyances,  &c.,  of  every  kind  of 
property,  by  writing  or  otherwise,  made  for  the  par- 
pose  of  delaying,  hindering,  or  defrauding  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts, 
&c.,  shall  be  void  and  of  no  effect  as  against  such 
creditors  and  others,  except  made  upon  good  (which 
means  valuable)  consideration  to  a  person  bond  fide 
not  having  notice  of  the  fraud.  It  will  be  observed 
that  this  statute  applies  to  conveyances  of  all  kinds  of 
property,  whether  real  or  personal.  The  leading  case 
on  the  construction  of  the  statute  is  Twynnes  Case  (y),  Twpnne'sCase. 
in  which  a  gift  of  goods  was  held  to  be  fraudulent  on 
the  following  grounds  : — 

1.  The  gift  was  perfectly  general. 

2.  The  donor  continued  in  possession  after  the  gift. 

3.  It  was  made  in  secret. 

4.  It  was  made  pending  the  writ. 

5.  There  was  a  trust  between  the  parties,  and  fraud 
is  always  clothed  with  a  trust. 

6.  The  deed  of  gift  stated  that  the  gift  was  honestly 
and  truly  made,  which  was  an  unusual  clause. 

The  above  are  therefore  points  to  look  to  in  any  gift 
or  conveyance  of  property  to  determine  whether  or  not 
it  is  fraudulent  within  the  above  Act ;  not  that  because 
any  of  those  circumstances  exist  the  transaction  is  there- 
fore necessarily  void,  but  a  presumption  of  fraud  arises 
therefrom.  And  although  it  was  at  one  time  laid  down 
that  an  absolute  sale  without  delivery  of  possession 
must  be  in  point  of  law  fraudulent  (z),  this  cannot  be 
taken  at  the  present  day  to  be  the  law,  for  the  rule 
now  established  is  that  under  almost  any  circumstances 
the  question  whether  the  transaction  is  or  is  not 
fraudulent  is  one  for  the  jury  (a).     And  where  the 


(y)  I  S.  L.  C.  I ;  3  Coke,  80. 
(2)  Edwards  v.  Barben,  2  T.  R.  587. 

(a)  Martindale  v.  Booths  3  B.  &  Ad.  498,  and  cases  there  cited.    See 
generally  hereon  i  S.  L.  0.  13-15* 
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transaction  is  a  mortgage,  absence  of  change  of  pos- 
session is,  certainly,  no  evidence  of  fraud  (6). 


When  fraud 
presumed  in 
a  voluDtary 
settlemeot. 


If  a  person  makes  a  volantary  settlement  of  his 
property,  whereby  the  assets  of  creditors  are  subtracted 
so  as  not  to  leave  suflBcient  for  creditors  existing  at 
the  time,  the  law  presumes  an  intention  to  defeat  and 
delay  such  creditors  so  as  to  bring  the  case  within 
the  statute  (c),  and  in  some  cases  the  same  principle 
applies  to  subsequent  creditors  (d).  Although  a  convey- 
ance may  be  fraudulent  under  the  above  statute  as 
againfit  creditors,  yet  as  between  the  parties  themselves 
it  is  good  (e).  A  settlement  may  be  set  aside  under  this 
statute  after  a  considerable  lapse  of  time  ;  thus,  in  one 
case  this  was  done  after  a  lapse  of  ten  years  (/). 


27  Eliz.  c.  4. 


Voluntary 
Conveyances 
Act,  1893. 


By  27  Eliz.  c.  4  all  voluntary  conveyances  of  land 
were  rendered  fraudulent  and  void  against  subsequent 
purchasers  for  value,  and  this  even  although  the  subse- 
quent purchaser  had  notice  of  the  prior  voluntary  con- 
veyance; but  this  is  now  no  longer  so,  since  the 
Voluntary  Conveyances  Act,  1893  (^). 


Exdolo  nuUo 
non  oritur 
actio. 


As  to  the  effect  of  fraud  on  a  contract,  the  maxim 
is,  Hx  dolo  malo  non  oritur  actio  (h);  but,  notwith- 
standing this,  fraud  does  not  altogether  vitiate  a  con- 
tract, but  the  person  on  whom  the  fraud  is  practised 
is  entitled  to  insist  on  the  fraud  as  preventing  any 
right  of  action  that  would,  but  for  it,  exist,  or  he  may, 
if   he   choose,  ratify  and   confirm   the   contract,    and 


(6)  See  Edwards  v.  Harben,  2  T.  R.  587 ;  i  S.  L.  0.  15,  16. 

(c)  Spirett  v.  Willovf8f  34  L.  J.  Ch.  367  ;  Jle  Lane  Fox,  ex  parte 
OvmkleUt  (1900),  2  Q.  B.  508 ;  69  L.  J.  Q.  B.  722  ;  83  L.  T.  176. 

{d)  Freeman  v.  Pope^  L.  R.  5  Ch.  538 ;  39  L.  J.  Ch.  689 ;  Ex  parU 
Russell,  re  BuUerworth,  19  Ch.  D.  588 ;  51  L.  J.  Ch.  521.  And  see 
generally  hereon  Indermaur's  Manual  of  Equity,  37-41. 

{e)  Robinson  v.  McDonnell,  2  B.  &  Aid.  134;  Marewood  v.  South 
Yorkshire  Ry.  Co.,  3  H.  &  N.  798. 

(/)  Three  Towns  Banking  Co.  v.  Maddever,  27  Ch.  D.  523  ;  53  L.  J. 
Ch.  998;  52  I- T.  35- 

ig)  56  *  57  Vict.  c.  21. 

(A)  See  Broom's  Legal  Maxims,  684  et  seq. 
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generally  he  may  also  sue  for  sach  damages  as  the 
f  rand  has  occasioned  (i).     And  although  as  a  contract  Bat  third 
originally  stands,  if  induced  by  fraud,  the  party  guilty  ScqiSe  an*^ 
of  the  fraud  cannot  enforce  it,  yet  if  third  persons  in*®"^*- 
acquire   a   bond  fide  interest    under   it  without  any 
notice  of  the  fraud,  they  will  have  a  right  to  enforce 
it  even  against  the  party  on  whom  the  fraud  has  been 
practised  (k). 

But  where  there  has  been  fraud,  and  a  person  has  ABtorescisaioi: 
therefore  a  right  to   rescind   the   contract,   he   must  on  the  ground 
exercise  this  right  within  a  reasonable  time,  and  if,  o^'™"^- 
knowing  of  the  fraud,  he  does  not  rescind  the  con- 
tract, but  continues  to  act  in  the  matter  as  if  there 
were  no  fraud,  he  will  lose  his  right  (/).      If  there  is 
fraud,  it  is  not  necessary  to  shew  that  the  fraud  goes 
to  the  whole  of  the  contract ;  it  is  quite  sufficient  to 
shew  that  there  is  a  fraudulent  misrepresentation  as 
to  any  part  of  that  which  induced  the  person  to  enter 
into  the  contract  (m). 

If  a  person  comes  to  the  court  to  set  aside  a  con-  Application 
tract   on  the  ground  of   fraud,   and  it  appears  that  ^jnpariddi^, 
he  also  on  his  part  has  been  guilty  of  fraud,  so  that  *«• 
both    parties    are    really  and    truly   in  pari    delicto, 
the  court  will  not  give  relief,  for  the  maxim  is,  In 
'pari  delicto  potior  est  conditio  defendentis  et  possidentis, 
unless,  indeed,  public  policy  will  be  promoted  by  giving 
relief  (n). 

Secondly,  As  to  illegality. — Primarily  speaking,  par-  IL  As  to 
ties  are  allowed  to  enter  into  any  contracts  that  they  ^^*  '  ^' 
think  fit,  and  by  their  contracts  to  make  laws  for  them- 


(i)  WhUe  V.  Garden,  10  C.  B.  919,  927 ;  Steve^aon  v.  Neumham,  13 
C.  B.  285. 

{k)  Oakes  v.  Turquand,  L.  B.  2  H.  L.  C.  325. 

{I)  Ibid. 

(m)  Per  Blackburn,  J.,  Kennedy  v.  Pa/nama  Mail  Co.,  L.  R.  2  Q.  B. 
587. 

(n)  Stor^p's  Equity,  298,  303  ;  Broom's  Legal  Maxims,  546. 


Digitized  by 


Google 


294 


OF  FRAUD  AND  ILLEGALITY. 


Collins  V. 
Blantem. 


Money  paid 
under  an 
illegal  contract 
cannot  gene- 
rally be  re- 
covered back. 


Taylor  v. 
Bowers. 


Herman  v. 
Zeuchner, 


selves  to  a  certain  eictent,  bat  there  are  many  kinds  of 
contracts  which  are  not  allowed  because  the  intere'sts 
of  the  public,  or  of  morality,  are  aflTected  thereby,  and 
public  injury  might  be  done  were  they  allowed  (o). 
Where,  then,  there  is  illegality,  the  contract  is  void, 
and,  in  the  words  of  Lord  Chief-Justice  Wilmot,  in  the 
important  case  of  Collins  v.  Blantern  (p),  "  The  reason 
why  such  contracts  are  void  is  for  the  public  good. 
You  shall  not  stipulate  for  iniquity ;  no  polluted  hand 
shall  touch  the  pure  fountain  of  justice.  Whoever 
is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid 
the  money  stipulated  to  be  paid  in  pursuance  thereof, 
he  shall  not  have  the  help  of  a  court  to  fetch  it  back 
again ;  you  shall  not  have  a  right  of  action  when  yon 
come  into  a  court  of  justice  in  this  unclean  manner 
to  recover  it  back  again."  But  if  of  two  parties  to  an 
illegal  contract  one  is  not  actually  in  pari  delicto  with 
the  other,  he  may  obtain  relief ;  and  further,  if  money 
is  paid,  or  goods  delivered,  for  an  illegal  purpose,  the 
party  may  recover  the  same  back  before  the  illegal 
purpose  is  carried  out  or  effected  (q).  Still  all  such 
transactions  must  be  regarded  closely,  and  if  the 
illegal  purpose  is  in  substance  effected,  the  principle 
just  stated  applies.  Thus,  it  has  been  held  to  be 
illegal  for  a  defendant  in  a  criminal  case  (r),  who  has 
been  ordered  to  find  bail  for  his  good  behaviour  for 
a  certain  period,  to  deposit  money  with  his  surety  to 
secure  him,  under  an  arrangement  for  repayment  at 
the  expiration  of  the  period;  and  that  therefore  no 
action  can  be  maintained  by  the  depositor  to  recover 
it  back  either  before  or  after  such  period,  although  the 
defendant  in  the  criminal  case  has  not  committed  any 
default,  and  the  surety  has  therefore  not  been  called 


(o)  Chitty  on  Contracts,  563. 

Ip)  I  S.  L.  O.  355  ;  2  Wilgon,  341. 

Iq)  Taylor  v.  Bmoers,  I  Q.  B.  D.  300 ;  46  L.  J.  Q.  B.  39. 

(r)  Thii  principle  has  recently  been  held  to  extend  to  indemnification 
given  even  by  a  person  other  than  the  defendant  (Consolidated  Exptora- 
Hon  <fc  Finance  Co,  v.  Musgrave  (1900),  i  Ch.  37  ;  69  L.  J.  Oh.  11  ;  81 
L.  T.  747. 
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upon  for  any  payment,  for  the  illegal  purpose  was 
in  fact  effected  when  the  public  lost  the  protection 
which  the  law  affords  for  securing  the  party's  good 
behaviour  (s). 

Although  an  instrument  on  its  face  may  appear  to  The  doctrine  of 
be  perfectly  valid,  yet  parol  evidence  may  be   given  noVprevenT' 
to  shew  that  it   is    actually  an    illegal  contract,  and  *f®ue*^^f  "^ 
this  even  although  it  be  a  contract  under  seal.     This 
is  well  shewn  by  the  case  of  Collins  v.  Blantem  (t),  CoiUnsv, 
which  has  already  been  referred  to,  and  the  facts  in       ^^^"' 
which  have  been  set  out  at  a  previous  page,  to  which 
the  student  is  referred  {u).      In   that  case  also  Lord 
Chief-Justice  Wilmot  in  his  judgment  said :  "  What 
strange  absurdity  would  it  be  for  the  law  to  say  that 
this  contract  is  wicked   and  void,  and  in  the  same 
breath  for  the  law  to  say,  You  shall  not  be  permitted 
to  plead  the  facts  which  clearly  shew  it  to  be  wicked 
and  void  !  "  (x). 

But  it  must  be  carefully  remembered  that  the  law  The  law  never 
never  presumes  illegality,  but  rather  presumes  every  SlegaUty. 
contract  to  be  good  until  the  contrary  is  shewn ;  for 
one  of  the  maxims  for  the  construction  of  contracts  is 
that  the  construction  shall  be  favourable  (y) ;  and  it 
may  sometimes  happen  that  some  only  of  the  covenants 
or  conditions  in  a  deed  may  be  void  as  being  illegal, 
and  that  the  others  may  be  good,  but  here  the  illegal 
covenants  must  be  clearly  divisible  from  the  others  (z). 

Illegality  is  usually  said  to  be  of  two  kinds,  viz.  :  iiiegiaity  is  of 
(i)  Where  the  illegality  consists  of  some  act  which 
is  illegal  by  the  common  law  of  the  realm,  as  being 


(«)  Herman  v.  Zeuckner,  15  Q.  B.  D.  561  ;  54  L.  J.  Q.  B.  340;  53 
L.  T.  94 ;  33  W.  R.  606 ;  see  also  Kearly  v.  Thomatm^  24  Q.  B.  D.  742  ; 
59  L.  J.  Q.  B.  288  ;  63  L.  T.  150. 

(0  I  S.  L.  C.  355 ;  2  WiUon,  341. 

(u)  See  ante,  p.  17. 

{x)  I  S.  L.  C.  361. 

(y)  See  ante^  p.  25.  (z)  Chitty  on  Contracts,  559*  560. 
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against  public  policy  or  morality,  and  acts  of  this  kind 
are  also  said  to  be  mcda  in  se ;  and  (2)  Where  the 
illegality  consists  of  some  act  which  was  not  originally 
illegal,  but  has  been  rendered  so  by  some  statutory 
provision,  and  acts  of  this  kind  are  also  said  to  be 
maid  quia  proMbUa  (a). 

A  contract  in  general  restraint  of  trade  was  formerly 
held  to  be  absolutely  void — that  is  to  say,  no  person, 
for  however  valuable  a  consideration,  could  covenant 
absolutely  never  again  to  carry  on  his  trade  or  calling 
anywhere,  for  any  such  agreement  was  considered  to  be 
contrary  to  public  policy,  as  tending  to  cramp  trade, 
and  to  discourage  industry,  enterprise,  and  competi- 
tion (i).  But  it  was  held  that  it  was  perfectly  legal  for 
a  person  for  valuable  consideration  to  enter  into  a  con- 
tract in  limited  restraint  of  trade,  which  might  often 
be  very  necessary  for  another's  proper  protection; 
thus,  if  a  person  sells  the  goodwill  of  a  business,  and 
nothing  is  said  restricting  his  carrying  on  a  similar 
business  in  or  near  that  place,  he  is  at  liberty 
forthwith  to  set  up  a  like  business  even  next  door, 
to  the  great  injury  of  the  purchaser  (c),  though  he 
must  not  solicit  the  former  customers  of  the  busi- 
ness (rf),  nor  in  any  way  represent  himself  as  carrying 
on  the  old  business.  But  this  power  of  setting  up  a 
fresh  business  may  always  be  prevented  by  the  vendor 
entering  into  a  contract  in  reasonable  restraint  of 
trade.  It  is  now  laid  down  that  a  contract  in  restraint 
of  trade  which  is  even  general  in  its  nature  is  not 
necessarily  invalid  (though  it  usually  is),  but  that 
the  true  ted  of  the  validity  of  such  a  contract  is  'whether 
it  is  or  is  not  unreasoiuible^  and  that  a  covenant  of  this 
kind  may  be  unlimited,  provided  that  it  is  not  more 
than  is  reasonably  necessary  for  the  protection  of  the 


(a)  See  this  division  in  i  S.  L.  C.  364. 

(6)  MUcheU  V.  Reynolds,  i  S.  L.  C.  391  ;  I  P.  Wms.  181. 

(c)  Walker  v.  MoUram,  19  Ch.  D.  355;  51  L.  J.  Oh.  (Apps.)  108; 
45  L.  T.  659. 

(d)  Trego  v.  Hunt  (1896),  A.  C.  7 ;  65  L.  J.  Ch.  i ;  73  L.  T.  514. 
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Covenantee,  and  is  in  no  way  injurious  to  the  interests 
of  the  public  (e).  The  law  on  this  subject  has  recently 
been  very  clearly  stated  as  follows : — "  The  rule  of  law 
that  all  covenants  in  restraint  of  trade,  or  binding  an 
individual  not  to  earn  his  living  in  the  best  way  he 
can,  are  primd  facie  contrary  to  public  policy  and 
void,  has  not  been  rescinded  by  recent  decisions ;  and 
in  considering  the  reasonableness  of  such  a  covenant 
for  the  protection  of  the  business  of  the  covenantee, 
the  question  must  be  taken  into  account  whether  the 
particular  covenant  is  such  as  to  be  calculated  to  injure 
the  public,  the  interest  of  the  public  in  maintaining 
fair  dealing  between  man  and  man  not  being  sufficient 
to  counterbalance  the  disadvantage  to  the  public  in 
enforcing  a  covenant  which  the  covenantor  ought  not 
to  have  been  required  to  enter  into  "  (/).  The  question 
of  reasonableness  or  unreasonableness  must  indeed 
depend  to  a  great  extent  on  the  circumstances  of  each 
particular  case,  for  naturally  some  trades  or  callings 
may  require  a  wider  limit  than  others,  and  it  is 
impossible  to  lay  down  any  fixed  rules  as  to  when 
a  restraint  will  be  reasonable  and  when  not  (g). 

It   has   been   held  that  a  contract  in  restraint  of  Restraint  may 
trade  may  sometimes  be  good  in  part  and  bad  in  part ;  part  wid^ad 
that  is  to  say,  where  there  are  distinct  stipulations,  ***  P*^*- 
part  may  be  accepted,  and  held  to  be  binding,  and 
part  may  be  rejected  (A).     A  covenant  not  to  carry 


(c)  Nordenfelt  v.  Maxim- Nordenfelt  Ouns  <k  AmmunitioH  Co.  (1894), 
A.  C.  535 ;  63  L.  J.  Ch.  908 ;  71  L.  T.  489 ;  RousUlati  v.  Rousillon, 
14  Ch.  D.  351  ;  49  L.  J.  Ch.  338;  42  L.  T.  679;  28  W.  R.  623; 
Leather  Cloth  Co.  v.  LorserUf  L.  R.  9  Eq.  345  ;  MiiU  v.  Dunham^  64  L. 
T.  712 ;  Mumford  v.  Oething,  7  O.  B.  (N.  S.)  317. 

{f)  Per  Vaughan  Williams,  L.J.,  in  Underwood  v.  Barker  (1899), 
I  Ch.  3cx> ;  68  L.  J.  Ch.  201 ;  80  L.  T.  306. 

{g)  See  variouR  instances  of  different  limits  in  Chitty  on  Contracts, 
568.  569.  See  also  TallU  v.  Tallis,  2  £.  &  B.  391  ;  Leather  doth  Co. 
V.  Lorsent,  L.  R.  9  Eq.  355  ;  Allsopp  v.  Wheatcroft,  L.  R.  15  Eq.  59 ; 
42  L.  J.  Ch.  12;  Jacoby  v.  Whitmore,  32  W.  R.  18;  49  L.  T.  335  ; 
Mineral  BottU  Exchange  Co.  v.  Booth,  36  Ch.  D.  465 ;  57  L.  T.  573 ; 
and  see  particularly  the  recent  case  of  Nordenfelt  v.  Maxim- Nordenfelt 
Guns  ik  Ammunition  Co.,  supra. 

{h)  MaUam  v.  May,  ii  M.  &  W.  643 ;  Price  v.  Qreen,  16  M.  &.  W. 
346 ;  Baines  v.  Geary,  35  Ch.  D.  154 ;  56  L.  J.  Ch.  935  ;  56  L.  T.  567. 
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Davies  v. 
Daviet. 


on  a  trade  at  all  "  so  far  as  the  law  allows/'  has  been 
held  to  be  bad,  as  being  too  vague  and  general,  for 
the  parties  must  fix  the  limit,  and  not  leave  it  for  the 
court  to  do  so  (t). 


Such  contracts  It  is  actually  necessary  that  a  contract  in  restraint 
^^^ounded'on  ^^  trade,  to  be  good,  should  be  founded  upon  a  valu- 
a  valuable        ^ble  consideration,  even  thou&^h  under  seal  (h),  and  this 

consideration.  '  °  ^    '' 

forms  an  exception  to  the  rule  that  a  specialty  contract 
requires  no  consideration.  But  the  court  will  not 
enter  into  the  question  of  whether  the  consideration 
is  adequate;  it  will  be  sufficient  if  there  is  a  con- 
sideration shewn  to  be  of  some  bond  fide  legal  value, 
but  if  the  consideration  is  so  small  as  to  be  merely 
colourable,  then  it  is  not  sufficient  {I). 


When  a  con- 
tract, though 
in  limited  re- 
straint of 
ti-ade,  msy 
be  bad. 


It  may  be  that  although  the  restraint  is  a  limited 
and  reasonable  one,  yet  it  may,  irrespective  of  that,  be 
illegal.  Thus  in  one  case  the  plaintiff,  who  was  not 
a  duly  qualified  medical  practitioner,  engaged  the  de- 
fendant to  assist  him  in  the  profession  of  medicine, 
and  bound  the  defendant  not  to  practise  that  profes- 
sion within  ten  miles  of  his  place  of  business  for  five 
years  after  the  engagement  terminated.  The  defendant, 
nevertheless,  commenced  to  practise,  and  the  plaintiff 
applied  for  an  injunction.  It  was  held  that,  as  the 
plaintiff  was  an  unqualified  practitioner,  the  agreement 
was  not  binding,  and  an  injunction  was  refused  {m). 


Agreement  or        An  agreement  or  combination  of  employers  binding 

employers.       themsclves  Only  to  employ  workers  at  a  certain  rate  of 

wages,  or  only  to  carry  on  their  business  in  a  certain 

specified   way,  is   illegal,  and   no   action   lies  on  the 


{%)  Davies  v.  Davies,  36  Ch.  D.  359 ;  57  L.  J.  Ch.  962 ;  36  W.  R. 
86  ;  58  L.  T.  209. 

{k)  MitcheU  V.  Reynolds,  i  S.  L.  C.  391  :  i  P.  Wmj*.  181. 

{I)  Hitchcock  V.  Cohen,  6  A.  &  E.  438 ;  Archer  v.  Marsh,  6  A.  &  E. 
966 ;  PilkiivgUm  v.  Scott,  15  M.  &  W.  657. 

(to)  Davies  v.  Makuna,  29  Ch.  D.  59(5 ;  54  L.  J.  Ch.  1 148 ;  53  L. 
T.  314;  33  VV.  R.668. 
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breach  of  any  such  agreement  (n).  So  also  an  agree- 
ment by  employees  to  combine  to  increase  the  rate  of 
wages  cannot  be  enforced  (o),  but  by  the  Trade  Union 
Act,  1 87  I  (jp),  it  is  provided  that  trade  unions  are  Trade  Union 
not  to  be  considered  unlawful  so  as  to  render  members  ^^' '  ^'' 
thereof  liable  to  be  prosecuted,  but  agreements  be- 
tween  members  inter  se  are  to  be  incapable  of  being 
enforced  {q). 

As  instances  of  contracts  of  an  immoral  nature,  and  Contracts  of 
as  such  illegal  and  void,  may  be  mentioned  agreements  naturT*^'* 
in  consideration  of  future  cohabitation  (r),  or  future 
seduction  {s) ;  and  any  contract  which  is  designed  to 
promote  an  illegal  transaction  is  bad,  e.g»  the  letting  of 
lodgings,  or  supplying  goods,  for  the  direct  purposes  of 
prostitution  (<),  or  the  lending  of  money  to  further  a 
known  illegal  enterprise  {u). 

Contracts  which  operate  in  general  restraint  of  mar-  Restraint  of 
riage  are  illegal  and  void  (t?). 

Contracts  involving  maintenance,  or  champerty,  are 
also  illegal  and  void. 


marriage. 


(n)  HUton  v.  Eckerdey,  6  B.  &  B.  47  ;  and  compare  herewith  Mogul 
Sleatihthip  Co.  v.  Macgregar  (1892),  A.  C.  25  ;  61  L.  J.  Q.  B.  295 ;  66 
KT.  I. 

(0)  Walshy  v.  Anlqf,  3  El.  &  El.  516. 

(P)  34  &  35  Vict.  c.  31. 

{q)  Sects.  2-4 ;  Rigby  v.  Oonnol,  14  Ch.  D.  482 ;  49  L.  J.  Ch.  328 ; 
42  L.  T.  139  ;  28  W.  R.  650 ;  Duke  v.  Littleboy,  49  L.  J.  Ch.  802 ; 
28  W.  R.  977 ;  43  L.  T.  216 ;  (Ud  v.  Robson,  59  L.  J.  M.  C.  41  ;  62 
L.  T.  282. 

(r)  But  tlie  mere  fact  that  a  man  who  is  cohabiting  with  a  woman 
gives  her  a  bond  for  the  payment  of  money,  and  afterwards  continues 
to  cohabit  with  her,  will  not  necessarily  raise  the  presumption  that  the 
bond  was  given  in  consideration  of  future  cohabitation,  and  there 
being  nothing  to  shew  it  on  the  face  of  the  bond,  and  no  evidence  that 
it  was  given  to  secure  the  future  cohabitation,  the  bond  will  be  good  {Re 
Vallence,  Vallence  v.  Blagden,  26  Ch.  D.  353 ;  50  L.  T.  574). 

(<)  A  contract  to  pay  a  sum  in  consideration  of  past  seduction  is  not 
illegal,  but  there  would  be  no  valuable  consideration  to  support  a 
simple  contract  {Beaumont  v.  Reeve ,  8  Q.  B.  483,  anU^  pp.  45,  46). 

[t)  Pearce  v.  Brooks,  L.  R.  I  Ex.  213 ;  35  L.  J.  Ex.  134. 

(m)  M'^Kinnell  v.  Robinson,  3  M.  &  W.  434. 

(r)  See  as  to  conditions  in  restraint  of  marriage,  Indermaur^s  Manual 
of  Equity,  217,  218;  Snell's  Equity,  537,  538. 
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Maintenance.  Maintenance  may  be  defined  as  an  offence  which 
conBists  in  officiously  intermeddling  in  a  civil  suit  (w) 
that  in  no  way  belongs  to  one,  as  by  maintaining  or 
assisting  either  party  with  money  or  otherwise,  although 
haying  nothing  to  do  with  it  (w);  and  for  maintenance 
a  person  may  be  prosecuted,  and  an  action  may  be 
maintained  against  him  for  damages  caused  by  his  acts 
of  maintenance  (x).  There  are,  however,  many  excep- 
tions to  maintenance,  founded  mainly  upon  the  principle 
of  a  common  interest  in  the  maintaining  party :  e.g.  a 
master  may  assist  his  servant,  any  person  may  assist 
his  close  relative,  or  even  his  neighbour  or  friend,  and 
it  has  even  been  held  that  a  rich  man  may,  out  of 
charity,  assist  a  poor  man  to  maintain  a  right  which 
he  would  otherwise  lose  (y).  In  such  cases  it  is 
not  necessary  that  there  should  in  fact  be  a  right 
existing,  for  it  is  sufficient  if  the  party  maintaining 
honestly  believes  there  is  a  right,  and  this  even  though 
he  may  not  have  inquired  into  the  circumstances  (z). 

Champerty.  Champerty  consists    in  an    agreement    between    a 

litigant  and  a  third  party,  whereby,  in  consideration 
of  that  third  party  advancing  him  money,  he  agrees 
to  share  with  him  the  proceeds  of  the  litigation  {a). 
It  may  be  noticed  that  the  Solicitors'  Act,  1870  (6), 

{w)  The  maintenance  of  criminal  suits  is  not  illegal  {Orant  v.  Thomp- 
aotif  72  L.  T.  264). 

(it)  Brown's  Law  Diet.  328 ;  Bradluugh  v.  Nevxiegale,  1 1  Q.  6.  D. 
I ;  52  L.  J.  Q.  B.  454 ;  31  W.  R.  792. 

(«)  Alabaster  v.  Harness  (1895),  i  Q.  B.  339 ;  64  L.  J.  Q.  B.  76 ;  71 
L.  T.  740. 

(y)  Per  Lord  Coleridge  in  Bradlaugh  v.  Neiodegate,  1 1  Q.  B.  D.  I  ; 
52  L.  J.  Q.  B.  454 ;  31  W.  R.  792.  See  also  Platiiig  Co.  v.  Farquharson^ 
17  Ch.  D.  49 ;  50  L.  J.  Ch.  406 ;  44  L.  T.  389. 

(z)  Harris  v.  Briscoe,  1 7  Q.  B.  D.  504 ;  55  L.  J.  Q.  B.  423  ;  55  L.  T. 
14 ;  34  W.  R.  729. 

(a)  Ball  V.  WarwicJc,  50  L.  J.  Q.  B.  382 ;  29  W.  B.  468 ;  44  L.  T. 
218.  This  case  shews  that  in  order  to  constitute  champerty  it  is  not 
essential  that  there  should  be  an  undertaking  on  the  part  of  the  litigant 
to  proceed  with  the  action.  In  order  to  render  an  agreement  void  on 
the  ground  that  it  is  in  the  nature  of  champerty,  it  is  not  necessary 
that  it  should  amount  strictly  to  champerty  as  a  punishable  offence 
{Bees  V.  De  Bemardy  (1896),  2  Ch.  437  ;  65  L.  J.  Ch.  656 ;  74  L.  T. 

585). 

(6)  33  &  34  Vict,  c  28 ;  see  ante,  p.  220. 
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specially  guards  against  champerty  in  the  case  of 
solicitors,  by  providing  (c)  that  nothing  therein  con- 
tained shall  be  constraed  to  give  validity  to  any 
purchase  by  a  solicitor  of  the  interest  of  his  client  in 
any  contentious  proceedings,  or  to  give  validity  to  any 
agreement  by  which  a  solicitor  stipulates  for  payment 
only  in  the  event  of  success  in  an  action. 

All  contracts  for  the  compromise  of  criminal  offences,  Contract  to 
or  to  interfere  with  the  course  of  justice,  are  illegal  ^^miO*"* 
and  void  (d), .    But  in  order  to  render  illegal  the  receipt  offence, 
of  securities  by  a  creditor  from  his  debtor,  where  the 
debt  has  been  contracted  under  circumstances  which 
render  the  debtor    liable  to  criminal  proceedings,  it 
is  not  enough  to  merely  shew  that  the  creditor  was 
thereby  induced  to  abstain  from  prosecuting  (e). 

Contracts  for  future  separation  of  husband  and  wife  Future  separ 
are  contrary  to  public  policy  and  absolutely  illegal.  ™***^"- 
To  render  a  separation  deed  valid,  the  separation  must 
be  actually  existing  at  the  time.  The  intervention  of 
trustees,  though  usual,  is  not  necessary,  and  though  a 
separation  arrangement  is  almost  invariably  by  deed, 
it  may  be  merely  by  word  of  mouth  (/). 

Gaming  and  wagering  contracts,  though  not  actu-  Gaming 
ally  illegal,  are  made  void  by  statute.     At  common  ^^^^'^^rac**- 
law,  however,  such  contracts  were  not  void  unless  of 
such  a  nature  as  to  contravene  public  policy  ;  as,  for 
instance,  if  tending  to  the   injury   or  annoyance  of 
others,  or  to  outrage  decency  (g).     The  Gaming  Act,  Gaming  Act, 
1845  W*  however,  provides  that  all  contracts  or  agree-  ^®*^' 

(<j)  33  &  34  Vict.  c.  28,  8.  II. 

id)  WtndhiU  Local  Board  v.  VitUy  45  Oh.  D.  351  ;  59  L.  J.  Ch.  608 ; 
63  L.  T.  366;  Jones  v.  Merionetfishire  Building  Society  (1892),  i  Ch. 
173  ;  61  L.  J.  Ch.  138 ;  65  L.  T.  685. 

(e)  Flower  v.  Sadler^  10  Q.  B.  D.  572. 

(/)  M'Qregor  v.  APQregor,  21  Q.  B.  D.  424 ;  57  L.  J.  Q.  B.  591  ; 
37  W.  R  45. 

{g)  Ghitty  on  Contracts,  594. 

[h)  8  &  9  Vict.  c.  109,  8.  18. 
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Gaming  Act, 
1892. 


ments  by  way  of  gaming  or  wagering  shall  be  null 
and  void,  and  that  no  action  shall  be  brought  to  recover 
any  sum  of  money  or  valuable  thing  alleged  to  have 
been  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made ;  but 
this  is  not  to  be  deemed  to  apply  to  any  subscription, 
or  contribution,  or  agreement  to  subscribe  or  contribute 
for  or  towards  any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game, 
sport,  pastime,  or  exercise.  In  addition,  the  Gaming 
Act,  1892  (i),  also  now  provides  that  any  promise,  ex- 
press or  implied,  to  pay  any  person  any  sum  of  money 
paid  by  him  under  or  in  respect  of  any  contract  or 
agreement  rendered  null  and  void  by  the  Gaming  Act, 
1845,  or  to  pay  any  sum  of  money  by  way  of  com- 
mission, fee,  reward,  or  otherwise,  in  respect  of  any  such 
contract  or  of  any  services  in  relation  thereto  or  in 
connection  therewith,  shall  be  null  and  void,  and  no 
action  shall  be  brought  or  maintained  to  recover  any 
such  sum  of  money. 


Principal  and 
agent  in 
betting  trans- 
actions. 


Bridger  v. 
Savage. 


It  is  not  always  easy  to  determine  whether  some 
particular  contract  is  or  is  not  prohibited  by  the  above- 
mentioned  provisions.  Thus  an  agreement  between  a 
principal  and  an  agent  that  the  agent  shall  employ 
moneys  of  the  principal  in  betting  on  horse-races,  and 
pay  over  the  winnings  therefrom  to  his  principal,  is  not 
void  or  illegal  (k) ;  and  if  an  agent  is  employed  to 
make  bets,  which  are  won  and  received  by  the  agent, 
the  principal  can  recover  the  same  from  the  agent  (l). 
But  if  a  principal  instructs  his  agent  to  make  certain 
bets,  which  the  agent  neglects  to  do,  and  had  he  done 
so  money  would  have  been  won  and  received  by  the 


(0  55  *  56  Vict.  c.  9. 

(k)  Beeston  v.  Beeston,  i  Ex.  D.  8 ;  45  L.  J.  Ex.  230. 

(l)  Bridger  v.  Savage,  15  Q.  B.  D.  363 ;  54  L.  J.  Q.  B.  464 ;  53 
L.  T.  129 ;  33  W.  R.  891 :  De  MaUot  v.  Benjamin,  63  L.  J.  Q.  B.  248 ; 
70  L.  T.  560  ;  42  W.  R.  284. 
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agent,  and  might  have  been  recovered  by  the  principal 
from  him,  yet  here  the  principal  cannot  sae  the  agent  Cohen  v. 
for  damages  for  having  neglected  to  make  the  bets  (m),     *^  ' 
If  an  agent  by  the  direction  of  his  principal  incurs  a 
liability  in  betting  on  horse-races,  it  was  formerly  held 
that  he  must  be  indemnified  in  respect  thereof,  and  that 
if  he  paid  the  amount  he  could  recover  it  back  from 
the   principal  (n),  but  this  is  not  so  now  since   the 
Gaming  Act,  1892.     To  illustrate  the  way  in  which  mustration 
the  Act  has  extended  the   law,  it  may  be  observed  Gaming  Act, 
that   if   A.    makes   a   bet   with    B.    and   loses,  under  *®92. 
the   Gaming   Act,    1845,  B.   cannot   sue   A.;  but   if 
A.  instructed  X.  to  make  a  bet  with  B.  and  X.  made 
the  bet,  and  it  being  lost  he  paid  it,  he  could  formerly 
have  recovered  from  A.,  but  now  he  cannot  do  so  by 
reason  of  the  Gaming  Act,  1892.     This  is  a  manifest 
result  of  this  last  Act ;  but  it  has  a  wider  effect  than 
this,  as  will  be  seen  by  a  close  examination  of  its 
provisions.     Thus  if  A.  at  the  request  of  B.  pays  certain 
creditors  of  B.  debts  which  A.  at  the  time  of  making 
the  payments  knows  are  bets  which  B.  has  lost,  A. 
cannot  sue  B.  for  the  amount  so  paid  (0).     The  Act,  Loan  to  pay' 
however,  does  not  apply  to  prevent  A.  from  recover- 
ing money  lent  to  B.  to  pay  betting  losses.     In  a  recent 
case  the  defendant,  who  had  agreed  to  contest  a  boxing  Camep  v. 
match  with  another  person,  for  stakes  to  be  deposited     *"*"*^* 
with  a  stakeholder  by  himself  and  the  other  combatant, 
requested  the  plaintiff  to  help  him  by  advancing  the 
money  for  his  stake.     This  the  plaintiff  did  by  paying 
the  amount  to  the  stakeholder,  and  the  arrangement  was 
that  the  money  was  to  be  repaid  to  the  plaintiff  if  the 
defendant  won  the  match,  but  not  if  he  lost  it.     The 
defendant  won  the  match  and  received  the  whole  stakes, 

(m)  Cohen  v.  KUtell,  22  Q.  B.  D.  680 ;  58  L.  J.  Q.  B.  241  ;  60  L.  T. 

932. 

(n)  Bead  v.  Anderson,  13  Q.  B.  D.  779;  53  L.  J.  Q.  B.  532;  51 
L.  T.  55  ;  32  W.  R.  950. 

(0)  Tatam  v.  Reeve  (1893),  I  Q.  B.  44 ;  62  L.  J.  Q.  B.  30 ;  67  L.  T. 
683.  Notwithstanding  an  opinion  expressed  in  this  case,  it  is  with  all 
deference  sabmitted  that  if  a  plaintiff  in  such  a  case  does  not  know  that 
the  debts  are  for  losses  at  betting,  he  can  recover. 
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Betting  Act, 
1853. 


Thioaites  v. 
CotUthwaite. 


and  then  refased  to  repay  the  plaintiff.  It  was  held 
that  the  money  was  paid  by  the  plaintiff  in  respect  of 
a  contract  rendered  nnll  and  void  by  the  Gaining  Act, 
1 892,  and  that  the  action  could  not  be  maintained  (p). 
It  should  be  observed  that  this  was  not  a  simple  loan 
to  the  defendant,  but  the  money  was  paid  to  the  stake- 
holder, and  there  was  the  term  of  repayment  only  if 
the  defendant  won  the  match.  Had  it  been  a  case  of 
a  simple  loan  to  the  defendant,  the  plaintiff  could 
have  recovered  (q). 

By  the  Betting  Act,  1853  (r),  it  is  provided  that 
it  shall  be  illegal  to  keep  any  *^  place  **  for  the  purpose 
of  betting,  and  therefore  any  contract  in  connection 
with  such  a  matter  would  be  void.  But,  notwithstand- 
ing this  enactment,  the  business  of  a  bookmaker  on  the 
turf  is  not  illegal  if  carried  on  in  a  manner  which  does 
not  infringe  the  provisions  of  this  statute,  and  in 
one  case  the  Court  decreed  an  account  in  a  partner- 
ship suit  between  two  bookmakers  (s).  Where,  how- 
ever, one  partner  in  a  betting  business  on  paying  a 
loss  claimed  contribution  from  his  partner,  it  was 
recently  held  that  the  Gaming  Act,  1892,  rendered 
this  irrecoverable  (t). 


stock 

Exchange 
transaotiont. 


Thackery. 
Hardy. 


Where  a  speculator  employs  a  broker  on  the  Stock 
Exchange  to  effect  sales  or  purchases  of  stock  according 
to  the  rules  of  the  Stock  Exchange  for  delivery  on  a 
future  day,  with  the  intention  that  he  shall  not  be 
called  upon  actually  to  deliver  or  accept  such  stock  as 
may  be  sold  or  purchased,  but  only  to  pay  or  receive, 
as  the  case  may  be,  the  difference  between  the  price 


(|j)  Carney  v.  Plimmer  (1897), 
76  L.  T.  354. 


Q.  B.  634 ;  66  L.  J.  Q.  B.  415  ; 


J54. 

{q)  Per  Chitty,  L-J.,  in  his  judgment  in  Carney  v.  Plimmer^  supra. 

(r)  16  &  17  Vict  c.  119,  8.  3.  As  to  what  is  a  "place  "  within  the 
meaning  of  this  Act,  see  Powell  v.  KempUm  Park  Raceeourte  Co,  ( 1899), 
A.  C.  143  ;  68  L.  J.  Q.  B.  392  ;  80  L.  T.  538 ;  Reg.  v.  Stoddart,  8  L.  T. 
538;  49W.R.  173. 

(«)  Thtoaites  v.  CoulthwaiU  (1896),  i  Gh.  496  ;  65  L.  J.  Gh.  238 ;  74 
L.  T.  164. 

(t)  Saffery  v.  Mayer  (1901),  i  Q.  B.  11  ;  83  L.  T.  394 ;  49  W.  R.  54. 
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of  the  stock  at  the  day  of  the  sale  and  the  price  on 
the  day  named  for  delivery,  the  contract  between  the 
speculator  and  the  broker  is  not  void  or  illegal  (u). 
Bat  the  transaction  may  be  of  a  purely  gaming  nature, 
e.g.  where  not  for  sale  and  purchase  of  stock,  but  merely 
to  pay  or  receive  differences,  according  to  whether  the 
stock  goes  up  or  down,  and  then,  though  not  illegal, 
this  is  void  (x),  even  although  there  is  superadded 
to  the  contract  a  provision  that,  if  required,  the  stock 
shall  be  actually  delivered,  or  actually  taken  up  (y). 
It  is  not  always  easy  to  determine  in  respect  of  Stock  Universal 
Exchange  transactions  whether  they  are  good  or  not,  ^^jkange  v. 
and  it  has  been  laid  down  that  it  is  for  the  jury  to  strachan, 
say  whether  a  contract  relating  to  dealings  in  stocks 
and  shares  is  intended  by  the  parties  to  be  a  gambling 
transaction  in   differences,  or   a   bond  Jide   sale   and 
purchase  of  shares ;  and  if  the  jury  take  the  former 
view  the  court  will  not  interfere  (2).     If  the  trans- 
action is  held  to  be  a  contract  by  way  of  gaming  and 
wagering,  it  has  been  decided  that  securities  deposited 
by  the  client  with  the  stockbroker  by  way  of  "  cover  " 
can  be  recovered  back  by  the  client  (a).     If,  however,  strachan  v. 
money  is  deposited  in  a  similar  way,  and  is  actually  staciT^ 
appropriated  in  payment  of  losses,  it  cannot  be  re-  ^'»<^a«»p«- 
covered  back  (&). 

If  on  a  gaming  contract  a  deposit  is  made  with  Deposit  with 
a  person  as  stakeholder,  here,  before  such  deposit  is  ma^e^re^.^**^ 
actually  paid  over,  the  person  so  depositing  it  has  a  ^^^^  ^^(5'"® 
right  to  demand  and  recover  it  back  again,  for  he  has  over. 

(m)  Thacktr  v.  Hardy,  Thacker  v.  Wkeailey,  4  Q.  B.  D.  685  ;  48 
L.  J.  Q,  B.  289  ;  £x  parte  Rogers,  re  Rogers,  1 5  Ch.  D.  207  ;  29  W.  K. 
29  ;  43  L.  T.  163. 

(x)  Per  Braniwell,  L.J.,  in  Thacker  v.  Hardy j  48  L.  J.  Q.  B.  at  p. 
296. 

(y)  Re  Oieve,  ex  parte  Trustee  (1899),  i  Q.  B.  D.  794  ;  68  L.  J.  Q.  B. 
509  ;  80  L.  T.  438. 

(2)  Universal  Stock  Exchange  v.  Strachan  (No.  l),  (1896),  A.  C.  166 ; 
65  L,  J.  Q.  B.  429 ;  74  L.  T.  468. 

(a)  Ibid. 

(h)  Strachan  v.  Universal  St*ick  Exchange  (No.  2),  (1895),  2  Q.  B. 
697  ;  65  L.  J.  Q.  B.  178  ;  73  L.  T.  492. 
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Hampden  ▼. 
Walsh. 


to  this  extent  a  locus  po^niterUioe  (c),  and  this  is  still 
the  law  notwithstanding  the  Gaming  Act,  1892  (d). 
Both  this  point  and  also  what  will  be  held  to  be  a 
gaming  and  wagering  contract  are  well  shewn  by  the 
case  of  Hampden  v.  Walsh  (e),  in  which  the  facts 
were  as  follows : — The  plaintiff  and  one  Wallace  each 
deposited  ;£^500  in  the  defendant's  hands  as  stake- 
holder, upon  an  agreement  that  if  Wallace  proved  the 
convexity  or  curvature  to  and  fro  of  any  canal,  river, 
or  lake  by  actual  measurement  and  demonstration  to 
the  satisfaction  of  certain  referees,  he  should  receive 
both  sums,  but  that  if  he  failed,  then  the  plaintiff 
should  receive  both.  The  experiment  was  made,  and 
decided  by  the  referees  in  favour  of  Wallace,  and  the 
defendant  paid  the  whole  ;£^iooo  over  to  him  accord- 
ingly. Before,  however,  he  had  done  so  the  plaintiff 
objected  to  the  decision,  and  he  afterwards  brought 
this  action  to  recover  his  own  ;£^SOO  deposit,  as 
money  had  and  received  by  the  defendant  to  his  use, 
and  it  was  held  by  the  Court:  (i)  That  the  agreement 
was  a  wager,  and  so  null  and  void  within  the  Gaming 
Act,  1845  ;  and  (2)  That  the  plaintiff  was  entitled  to 
recover  on  the  ground  that  that  provision  does  not 
apply  to  an  action  by  a  person  to  recover  his  own 
deposit,  and  he  had  here  revoked  the  authority  of 
the  stakeholder  before  he  had  paid  over  the  money. 


Ab  to  the 
position  of  a 
stakeholder. 


If,  however,  a  stakeholder  pays  the  money  over  to 
the  winner  with  the  express  or  implied  assent  of  the 
other  party,  then  he  is  discharged  from  any  further 
liability  (f).  No  action  will  lie  by  the  winner  against 
a  stakeholder  for  the  whole  of  the  amount  in  his 
hands,  for  the  stakeholder  is  not,  by  the  fact  of  the 
winning,  converted  into  an  agent  for  the  winner  for 


(c)  Varley  v.  Hickman,  17  L.  J.  (C.  P.)  102 ;  Martin  v.  Hewson,  24 
L.  J.  (Ex.)  174 ;  IHggU  v.  Higys,  2  Ex.  D.  422 ;  46  L.  J.  Ex.  721. 

{d)  O'SuUivan  v.  Thomas,  64  L.  J.  Q.  B.  398 ;  72  L.  T.  285  ;  Burge 
V.  Ashley  {1900),  i  Q.  B.  744  ;  69  L.  J.  Q.  B.  538  ;  82  L.  T.  518. 

(e)  I  Q.  B.  D.  189. 

(/)  H&wson  V.  Hancock,  8  T.  R.  575. 
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anything  beyond  what   he  originally   was,   viz.,  the 

amount  of  the  winner's  own  deposit  (^).     However,  in  Shooibrtd  v. 

a  recent  case  the  trustee  in  bankruptcy  of  the  winner 

of  one  of  two  depositors  with  a  stakeholder,  was  allowed 

to  recover  the  whole  amount  from  the   stakeholder, 

neither  he  nor  the  other  depositor  raising  any  claim, 

and  the  stakeholder  having  interpleaded  (h).     And  if 

a  stakeholder  pays  over  the  whole  amount  to  some 

third  person  for  the  use  of  the  winner,  then  the  winner 

can  recover  it  from  such  third  person  (i). 

It  will  be  noticed  that  the  Gaming  Act,  1845,  con-  WTiatisa 
tains  a  proviso  that  the  enactment  shall  not  extend  to  wHh?n  th™* 
any  subscription  or  contribution,  or  agreement  for  the  J[^™^°*  ^®'' 
same,  towards  any  plate,  prize,  or  sum  of  money  to 
be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  pastime,  or  exercise.  It  has,  however,  been  held 
that  an  agreement  between  two  persons  to  deposit 
money  in  the  hands  of  a  third,  to  abide  the  event  of 
a  lawful  game  between  the  two,  is  void  within  the 
statute,  and  is  not  a  subscription  or  contribution  for 
a  sum  of  money  to  be  awarded  the  winner  within  the 
proviso  of  that  enactment ;  but  although  the  winner 
of  the  match  cannot  sue  the  loser  or  stakeholder  to 
recover  the  stakes,  yet  he  may  repudiate  the  transac- 
tion, and  bring  an  action  to  recover  back  the  amount 
deposited  by  him  with  the  stakeholder  {k). 

Horse-racing  is  allowed  on  the  principle  that  it  tends  Honeraciog. 
to  improve  the  breed  of  horses  (l) ;  but,  of  course, 
wagers  on  the  result  of  such  races  are  void. 


{g)  AUpoH  V.  Nuti,  I  0.  B.  974. 

{h)  Shodbred  v.  Roberts  (1900),  2  Q.  B.  497  ;  69  L.  J.  Q.  B.  800 ;  83 
L.  T.  37. 

(i)  Simpson  v.  Bloss^  7  Taunt.  246. 

{k)  DiggU  v.  Biggs,  2  Ex.  D.  422 ;  46  L.  J.  Ex.  721  ;  Shoolbred  v. 
RobertSj  supra. 

{I)  The  statute  on  the  subject  is  18  Geo.  2,  c.  34,  the  enactments 
of  which,  80  far  as  they  relate  exclusively  to  horse-racing,  appear  not 
to  be  affected  by  8  &  9  Vict.  c.  109. 
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Lotteries.  Lotteries  are  rendered  illegal  by  the  provisions  oi 

the  Lottery  Acts  (m).  But  a  lottery  constituted  avow- 
edly for  the  benefit  of  its  members,  making  certain  of 
them  entitled  to  particular  benefits  by  the  process  of 
periodical  drawings,  does  not  come  within  the  scope 
of  these  enactments  (n). 

Leeman's  Act.  By  a  Statute  known  as  Leeman's  Act  (o)  it  is  pro- 
vided that  all  contracts  for  the  sale  and  purchase  of 
shares  and  stock  in  joint-stock  banking  companies,  are 
void  if  they  do  not  specify  the  distinguishing  numbers 
of  such  shares  or  stock,  or,  if  there  are  no  distinguish- 
ing numbers,  every  person  in  whose  name  they  stand  as 
registered  proprietor.  A  custom  exists  on  the  Stock 
Exchange  to  disregard  this  Act,  and  there  is,  in  fact,  a 
rule  on  the  Stock  Exchange  that  if  a  member  shelters 
himself  behind  its  provisions  he  shall  be  liable  to  ex- 
pulsion. If  a  client  of  a  stockbroker,  knowing  of  this 
custom,  has  permitted  the  stockbroker  to  enter  into  a 
contract  in  breach  of  this  Act,  he  is  bound  to  indemnify 
the  stockbroker,  so  that  any  loss  may  be  recovered  from 
him  by  the  stockbroker  notwithstanding  the  provisions 
of  the  Act,  on  the  principle  that  he  has  knowingly 
caused  the  stockbroker  to  incur  a  practical,  though 
not  a  legal  liability,  and  is  therefore  bound  to  in- 
demnify him  therefrom  (p).  But  if  the  client  did  not 
know  of  the  custom  existing  on  the  Stock  Exchange 
to  disregard  Leeman's  Act,  then  it  is  otherwise,  the 
custom  having  been  held  to  be  unreasonable  (q),  and 
it  is  a  well-established  rule  that  a  person  is  only  bound 
by  an  unreasonable  custom  if  at  the  time  of  dealing 


Seymour  v. 
Bridge. 


Perry  v. 
BametL 


(m)  10  &  II  Wm.  3,  c.  17,  and  42  Geo.  3,  c.  119.  See  Barclay 
V.  Pearson  (1893),  2  Oh.  154 ;  62  L.  J.  Ch.  636 ;  68  L.  T.  709. 

(n)  Wallingford  v.  Mutual  Society,  5  App.  Gas.  685  ;  50  L.  J.  Q.  B. 
49  I  43  L.  T.  258 ;  29  W.  R  81.  See  al8o  on  this  Bubject,  Smith  v. 
Anderson,  15  Ch.  D.  269 ;  50  L.  J.  Ch.  47  ;  43  L.  T.  429 ;  29  W.  R. 
22  ;  Jennings  v.  Hammond,  L.  R.  9  Q.  B.  D.  225  ;  51  L.  J.  Q.  B.  493. 

(0)  30&  31  Vict  c.  29. 

ip)  Seymour  v.  Bridge,  14  Q.  B.  D.  460 ;  54  L.  J.  Q.  B.  347. 

iq)  Perry  v.  Bameii,  15  Q.  B.  D.  388;  54  L.  J.  Q.  B,  466;  53  L.  T. 
585. 
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he  knew  of  it,  and  expressly  or  impliedly  agreed  to  be 
bound  by  it  (r). 

If  a  bill  of  exchange,  promissory  note,  or  other  Bills,  notes, 
security  is  given  to  secure  some  debt  won  by  gaming,  givTn  for"^^* 
or  by  betting  on  games,  or  lent  for  such  purpose,  this  gaming  debt*, 
is  a  matter  not  governed  by  the  Gaming  Act,  1 845  (s), 
but  by  the  Gaming  Act,  1 83  5  (t)y  which  provides  that 
such  bills,  notes,  &a,  shall  not  be  absolutely  void,  but 
shall  be  deemed  and  taken  to  have  been  given  or  exe- 
cuted for  an  illegal  consideration.  The  consequence 
of  this  is,  that  if  any  such  security  is  transferred,  before 
it  becomes  due,  to  a  bond  fide  holder  for  value  without 
notice  of  the  illegality — now  styled  a  holder  in  due 
course — he  will  have  a  right  to  recover  thereon,  al- 
though the  person  in  whose  hands  the  same  originally 
was  could  not  have  done  so  (u).  It  .is,  however,  pro- 
vided (x)  that  money  paid  to  the  holder  of  such  a 
security  shall  be  deemed  to  be  paid  on  account  of  the 
person  to  whom  the  same  was  originally  given,  and 
shall  be  deemed  to  be  a  debt  due  and  owing  from  such 
last-named  person  to  the  person  who  shall  have  paid 
such  money,  and  shall  accordingly  be  recoverable  by 
action.  Thus,  if  A.  wins  money  of  B.  at  gaming,  and  Instance. 
B.  gives  a  promissory  note  for  it  to  A.,  who  discounts  it 
with  C,  who  takes  bond  fide  for  value  without  notice 
of  the  illegality  of  the  consideration  for  which  it  was 
given,  here  C.  can  recover  the  amount  from  B.,  but  B. 
can  in  his  turn  recover  what  he  has  to  pay  from  A. 
It  must  be  borne  in  mind  that  this  statute  does  not  deal  Bills,  kc, 
with  all  bills,  notes,  and  securities  given  for  wagering  wl!gm^^ 
debts,  but  only  with  such  as  are  given  in  respect  of 
money  won  by  gaming  or  betting  on  games,  on  which 
it  may  be  noticed  that  a  horse-race  has  recently  been 


(r)  Stoeeting  v.  Pearce,  9  W.  R.  343 ;  BicLckburn  v.  Mason^  68  L.  T.  5 10. 

(«)  8  &  9  Vict.  c.  109,  8.  15. 

(t)  5  &  6  Wm.  4,  c.  41,  amending  9  Aune,  c.  14. 

(m)  45  &  46  Vict.  c.  61,  88.  29,  30. 

(x)  5  &  6  Wm.  4,  c.  41,  8.  2. 
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Woolfy, 
Hamilton. 


Wa^er 
policies. 


held  to  be  a  "  game  "  (a).  Therefore,  as  regards  any 
such  instrament  given  in  respect  of  a  wager  transaction 
not  of  this  character,  the  statute  just  referred  to  has 
no  application,  e.g,  a  promissory  note  given  for  a  bet 
lost  over  the  result  of  a  contested  election.  The 
instrument  in  such  cases  is  simply  given  in  respect  of 
a  void  transaction,  and  therefore,  though  it  cannot  be 
sued  upon  by  the  party  to  whom  given,  because  there 
is  no  consideration,  yet  it  can  be  sued  upon  by  a 
holder  for  value,  and  this  even  though  he  had  notice 
of  the  subject  in  respect  of  which  it  was  given ;  nor 
is  it  necessary  for  such  a  holder  to  shew  that  he  gave 
value  for  it,  though  if  proved  that  he  gave  none  he 
cannot  recover  (6). 

Any  person  insuring  another's  life  must  have  an 
interest  therein,  or  the  policy  will  be  illegal  and 
void  (c). 


Simony.  Simouy  is  an  offence  which  consists  in  the  buying 

and  selling  of  holy  orders,  and 'any  bond  or  contract 
involving  simony  is  illegal  and  void  (d). 


Sunday  Obser- 
vance Act, 
1677. 


By  the  Sunday  Observance  Act,  1677  (e),  it  is  pro- 
vided that  *'  no  tradesman,  artificer,  workman,  labourer, 
or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary 
callings  upon  the  Lord's  Day,  or  any  part  thereof 
(works  of  necessity  and  charity  only  excepted) ;  and 
that  every  person  being  of  the  age  of  fourteen  years  or 
upwards  offending  in  the  premises  shall  for  every  such 
offence  forfeit  the  sum  of  five  shillings."     This  statute 

(a)  Wool/  V.  Hamilton  (1898),  2  Q.  B.  337  ;  67  L.  J.  Q.  B.  917  ;  79 
L.  T.  49. 

(6)  Pitch  V.  Jones,  5  E.  &  B.  245  ;  LUley  v.  Ranken,  56  L.  J.  Q.  B. 
248;  55  L.  T.  814;  Hawker  v.  Hallewdly  25  L.  J.  Oh.  558. 

(c)  14  Geo.  3,  c.  48 ;  ante,  pp.  208,  209. 

\d)  See  hereon  31  Eliz.  c.  6  ;  12  Anne,  at.  2,  a  12  ;  Fox  v.  Bishop  of 
ChetteTf  Tudor's  Leading  Conveyancing  Cases,  190;  6  Bing.  I. 

(e)  29  Car.  2,  c.  7,8.  i.  This  statute  is  more  generally  known  as 
the  "  Lord's  Day  Act." 
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is  still  in  force,  and  under  it  contracts  so  entered  into 
are  illegal  and  void,  and  no  action  can  be  maintained 
thereon  ;  and  it  has  been  decided  that  if  a  person  buys 
goods  of  a  tradesman  on  a  Sunday,  although  he  keeps 
them  after  that  day,  yet  that  alone  will  not  render 
him  liable  for  the  price  (/).  Although  this  statute  Rule  of 
uses  the  words  "  or  other  person  whatsoever,"  yet  it  ^enerU, 
does  not  extend  to  every  person,  but  these  general 
words  must  be  taken  to  be  limited  by  the  particular 
words  immediately  preceding  them,  and  it  will  only 
include  persons  coming  within  that  class — that  is,  it 
will  only  include  persons  ejusdem  generis.  The  pro- 
vision also  only  applies  to  an  act  done  in  the  way  of 
one's  ordinary  calling,  so  that  it  will  not  apply  to  an 
act  done  by  one  of  the  persons  within  its  provisions, 
but  which  act  is  not  of  the  kind  that  he  ordinarily 
does :  thus,  if  a  person  who  is  a  horse-dealer  sells  a 
horse  on  a  Sunday  and  gives  a  warranty  with  it,  no 
action  lies  against  him  on  his  warranty ;  but  if  he  is 
not  a  person  who  usually  deals  in  horses,  but  simply 
a  private  individual  selling  a  horse,  it  will  be  diflTerent, 
for  the  sale  and  the  warranty  are  not  in  the  course  of 
his  ordinary  calling.  It  has  been  decided  under  this  Offences  under 
statute  that  a  person  can  commit  but  one  offence  on 
one  Sunday  by  exercising  his  ordinary  calling  con- 
trary to  the  statute;  but  this  pertains  to  criminal 
law  (g). 

Where  an  instrument  is  illegal,  either  by  the  com- 
mon law  or  by  statute,  it  cannot  be  afterwards  con- 
firmed, the  maxim  being,  Quod  ah  initio  non  valet  in 
tractu  temporis  non  convaiescU, 

The  mere  fact  that  an  instrument  which  ought  to  Effect  of 
have  been  stamped  has  not  been  stamped  within  the  an^instrument 
proper  time  is  not  to  render  it  illegal,  but  that  it  can-  ^tliin  ^^e 

.         .  .  . ,  .,  1  T    •      •       1      proper  time. 

not  be  given  in  evidence  until  stamped ;  and  it  is  the 

(/)  Simpson  v.  NieholU,  3  M.  &  W.  240. 

(g)  Orepp$  v.  Durden,  i  S.  L.  C.  632  ;  Cowp.  640, 
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duty  of  the  officer  of  the  court  to  call  the  attention  of 
the  court  to  any  want  or  insufficiency  of  the  stamp  (h). 
An  unstamped  instrument  may,  however,  be  put  in 
evidence  for  collateral  purposes:  thus  an  unstamped 
promissory  note  may  be  handed  to  a  witness  in  order 

stamp  Act,       to  challenge  his  recollection  (i).     An  ordinary  agree- 

'^''  ment  requires  a  stamp  of  6d.,  and  must  be  stamped 

within  fourteen  days  of  execution,  or  afterwards  can 
only  be  stamped  on  payment  of  a  penalty  of  ;£^io, 
and  if  paid  in  court,  a  further  penalty  of  £i  (k). 
The  following  agreements,  however,  are  exempted  from 
stamp  duty : — 

Exemptions  I .  An  agreement  or  memorandum  the  matter  where- 

dvLty.^  '"^      of  is  not  of  the  value  oi  £i. 

2.  An  agreement  or  memorandum  for  the  hire 
of  any  labourer,  artificer,  manufacturer,  or  menial 
servant. 

3.  An  agreement,  treaty,  or  memorandum  made  for 
or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandise. 

4.  An  agreement  or  memorandum  made  between 
the  master  and  mariners  of  any  ship  or  vessel,  for 
wages  on  any  voyage  coastwise  from  port  to  port  in 
the  United  Kingdom  (/). 

A  cognovit  or  I.O.U.  does  not  require  stamping, 
unless  it  contains  some  special  terms  of  agreement  (m). 

(h)  54  &  55  Vict.  c.  39,  8.  14. 

(i)  BirehaLl  v.  BuUougk  (1896),  I  Q.  B.  325 ;  65  L.  J.  Q.  B.  252  ; 
74  L.  T.  27. 

{k)  54  &  55  Vict.  c.  39«  88.  14,  15.  The  Commissioners  have,  how- 
ever, power  to  remit  the  penalty  or  any  part  of  it  on  application  (54 
&  55  Vict.  c.  39,  8.  15  (3) ;  58  Vict  c.  16,  s.  15). 

(I)  54  &  55  Vict.  c.  39,  tit.  "Agreement." 

(m)  Ames  v.  HiUt  2  B.  &  P.  150 ;  FUker  v.  Leslie,  1  E«p.  426. 
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PART  II. 

OF    TORTS. 


CHAPTER    I. 

OF  TORTS  GENERALLY. 

A  TORT  may  be  defined  as  some  wrongful  act,  consisting  Definition  of 
in  the  withholding  or  violating  of  some  legal  right  (a),  *  ^^' 
and  the  following  are  a  few  instances — under  the  divi- 
sions  subsequently   adopted — of  torts    in   respect  of 
which  an  action  will  lie : — 

1.  Torts  affecting  land  (6),  such  as,  inauncesof 

Trespass  to  land  ;  ^^' 

Waste ; 

Nuisances. 

2.  Torts  affecting  goods  and   other   personal   pro- 
perty (c),  such  as, 

Wrongful  taking  or  detention  of  goods ; 
Wrongful  distress. 

3.  Torts  affecting  the  person  (d),  such  as, 

Assault  and  Battery ; 
Libel  and  Slander ; 
Seduction. 

4.  Torts    arising    peculiarly    from    negligence    («), 
such  as, 

Injuries  by  carriers  to  goods  or  passengers ; 
Injuries  from  negligent  driving  (/). 

(a)  See  Broom's  ComB.  746.  (6)  Post,  chap.  ii. 

(c)  Postj  chap.  iiL  {d)  Postf  chaps,  iv.  and  v. 

(c)  Postf  chap.  vi. 

(/)  See  hereon  generally,  Addison  on  Torts,  chap.  i. 


Digitized  by 


Google 


314 


OF  TORTS  GENERALLY. 


The  newness 
of  a  tort  is  no 
objection  to 
an  action. 


Ev^ery  tort  Now  in  all  the  above  instances  it  must  follow,  that 

nght'of  action.  ^  ^  person  has  a  right  to  the  dne  protection  of  his 
person  and  his  property,  both  real  and  personal,  that 
these  rights  being  infringed,  he  has  a  right  of  action 
in  respect  of  the  infringement,  and  all  torts  will  be 
found  to  come  in  some  way  under  one  at  least  of  the 
above  heads. 


But  different  torts  might  be  enumerated  almost 
without  end,  for  they  may  be  infinitely  various  in  their 
nature,  and  it  is  impossible  to  lay  down  any  fixed  rule  as 
to  what  will  or  what  will  not  amount  to  a  tort  for  which 
an  action  will  lie  (g).  It  is  no  good  ground  of  objection  to 
an  action  that  injury  of  such  a  kind  has  never  been  made 
the  subject  of  any  prior  action,  for,  provided  it  comes 
within  any  principle  upon  which  the  courts  act,  it  is 
sufllcient,  although  the  instance  may  be  new ;  but  if  it 
embraces  some  entirely  new  principle,  and  it  is  sought 
to  make  an  act  a  tort  which  does  not  come  within  any 
former  principle,  then  this  can  only  be  done  by  the 
interference  of  the  legislature.  This  is  expressed  in 
the  case  of  Pasley  v.  Freeman  (A),  by  Ashurst,  J.,  who 
says :  "  Where  the  cases  are  new  in  their  principle, 
there  I  admit  that  it  is  necessary  to  have  recourse 
to  legislative  interposition  in  order  to  remedy  the 
grievance ;  but  where  the  case  is  only  new  in  the  in- 
stance, and  the  only  question  is  upon  the  application 
of  a  principle  recognized  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to 
apply  the  principle  to  any  case  that  may  arise  two 
centuries  hence  as  it  was  two  centuries  ago."  That  this 
is  so  is  well  shewn  by  the  case  of  Zangridge  v.  Levy  (i), 
which  presents  a  highly  novel  instance  of  a  tort.  In 
that  case  the  father  of  the  plaintiff  had  bought  a  gun 
of  the  defendant,  stating  at  the  time  of  buying  it  that 
it  was  required  for  the  use  of  himself  and  his  sons. 


Bemarks  of 
Ashurst,  J., 
in  PatUy  y. 
Freeman, 


Langridffev, 
Levy, 


(g)  See  Aihhy  v.  White,  i  S.  L.  C.  231  ;  Lord  Raymond,  738. 

(A)  2S.  L.  0.64;  3T.  R  5'. 

(t)  2  M.  &  W.  519 ;  in  error,  4  M.  &  W.  337. 
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of  whom  the  plaintiff  was  one,  and  the  defendant  gave 
him  a  warranty  that  it  was  made  by  a  particular 
maker,  which  was  untrae.  The  plaintiff  used  the  gan, 
and  it  burst  and  injured  him,  and  this  action  was 
brought  for  damages  in  respect  of  the  breach  of  duty 
on  the  part  of  the  defendant ;  and  it  being  proved  that 
the  defendant  had  wilfully,  or  at  any  rate  recklessly, 
made  the  false  warranty,  and  that  the  gun  had  been 
used  by  the  plaintiff,  who  was  one  of  the  persons  who 
it  was  contemplated  should  use  it,  it  was  held  that 
the  defendant  was  liable  for  his  deceit,  and  that  the 
plaintiff  was  entitled  to  recover  (k). 

A  tort  may  be  committed  although  no  actual  harm  injuria  Hne 
is  done  by  the  tortious  act,  for  if  a  person  has  what  in  ^ZTum^i^ne 
the  eyes  of  the  law  is  considered  as  a  legal  right,  and  i'v^rid. 
that  right  is  infringed,  he  has  an  action  in  respect  of 
it,  even  though  it  has  not  hurt  him,  and  this  is  said  to 
be  injuria  sine  damno  (I),     On  the  other  hand,  some 
substantial  harm  may  be  done  to  a  person,  but  yet  he 
may  have  no  right  of  action  in  respect  of  it,  because, 
although  damage  has  been  done  to  him,  yet  no  legal 
right  has  been  infringed,  and  therefore  no  injury  done 
to  him  in  the  eyes  of  the  law,  and  this  is  said  to  be  dam- 
num sine  injicrid  (m).     This  subject  has  already  been 
sufficiently  considered  at  the  pages  referred  to  below. 

Some  torts  may  amount  to  crimes,  but  many  do  not,  Distinction 
and  it  is  very  important  to  properly  understand  the  and^rimeJ 
difference  between  mere  torts  and  crimes.     A  tort  has 
been  already  defined  (71),  and  a  crime  may  be  described 
as  some  breach  or  violation  of  a  public  right.     The 


{k)  As  a  novel  instance  of  a  tort,  see  also  the  recent  case  of  Wiikin- 
8on  V.  DoiorUon  (1897),  2  Q.  B.  57  ;  66  L.  J.  Q.  B.  493  ;  76  L.  T.  493  ; 
antCj  p.  6. 

(I)  See  anUj  pp.  3,  4,  and  case  of  Aahby  v.  WhiUj  there  cited  and 
referred  to. 

(m)  See  arUe^  pp.  4,  5,  and  cases  of  Acton  v.  BlundeU  and  Allen  v. 
Floods  there  cited  and  referred  to.    See  also  Addison  on  Torts,  ch.  i.  s.  i. 

(n)  Ante,  p.  313. 
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As  to  torts 
which  do  not 
amount  to 
crimes. 


As  to  torts 
amounting  to 
crimes. 


real  distinction  between  an  act  which  is  simply  and 
purely  a  tort,  and  an  act  which  is  not  only  a  tort  but 
also  an  actual  crime,  is  that,  whilst  the  tort  is  simply  a 
wrong  affecting  the  civil  right  of  some  particular  person 
or  persons,  a  crime  affects  a  public  right,  injuring  the 
whole,  or  a  number,  of  the  community  (o). 

It  must,  therefore,  be  apparent  to  every  reader  that 
there  are  many  wrongful  acts  which,  though  amount- 
ing to  torts,  yet  do  not  come  within  the  category  of 
crimes.  Thus  particularly  may  be  enumerated  torts 
arising  from  the  negligence  of  one's  servants  or  agents. 
If  a  coachman  is  driving  his  master's  carriage  in  the 
ordinary  course  of  his  duty,  and  by  his  negligence  he 
runs  over  a  person,  this  is  a  tort  for  which  the  master 
may  be  liable  in  a  civil  action,  but  it  is  nothing  more  ; 
there  is  no  crime  on  the  master's  part.  Again,  a 
private  nuisance — that  is,  a  nuisance  which  does  not 
affect  the  public  at  large,  but  simply  some  individual 
— is  a  tort,  bat  not  a  crime. 

But,  on  the  other  hand,  many  acts  may  not  only  be 
torts,  but  may  also  amount  to  actual  crimes  punishable 
by  the  criminal  law ;  thus,  in  our  first  instance  given 
above,  we  have  it  that  the  master  has  committed  a  tort, 
but  no  crime,  but  with  regard  to  the  coachman  the  case 
may  be  very  different,  for  he  may  possibly  have  been 
guilty  of  a  criminal  offence  amounting  to  manslaughter. 
So,  also,  if  a  nuisance  is  not  merely  a  private  but  a 
public  one — that  is,  one  aflFecting  the  public  at  large — 
this  is  an  offence  for  which  the  person  committing  it 
is  liable  to  be  indicted. 


Where  a  tort         When  a  tortious  act  is  also  a  crime,  and  a  crime  of 
the  civil **""^  such  a  high  nature  as  to  amount  to  felony  (p),  it  was 

(o)  See  Brown's  Law  BictM  p.  151,  title  "Crime." 
(p)  A  felony  at  common  law  was  an  offence  which  occasioned  for- 
feiture of  a  man's  property,  and  was  generally  applied  to  a  higher 
class  of  ofifences  than  comprised  under  the  term  "misdemeanour." 
Now,  however,  by  various  statutes,  numerous  offences  have  been 
classed  indiscriminately  as  felonies  and  misdemeanours,  and  forfeiture 
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formerly  considered  that  the  civil  right  which  a  person  remedy  is  not 
had  to  maintain  an  action  in   respect  of  the  injury  iu^nde/ 
done  to  him,  was  suspended  nntil  the  felony  had  been  ^^^^^  *'5?'" 

'  ^  "^  ,         prosecution. 

punished,  for  it  was  said  "  the  policy  of  the  law  requires 
that  before  the  party  injured  by  any  felonious  act  can 
seek  civil  redress  for  it,  the  matter  should  be  heard  atld 
disposed  of  before  the  proper  criminal  tribunal,  in  order 
that  the  justice  of  the  country  may  be  first  satisfied  in 
respect  of  the  public  offence  "  (q).  This,  however,  is 
not  now  the  law,  for  it  has  been  decided  that  if  a  person 
would  have  a  right  of  action  for  another's  wrongful  act, 
it  makes  no  difference  that  that  wrongful  act  in  fact 
amounts  to  a  felony,  unless  the  court  considers  that  it 
was  under  the  circumstances  the  plaintifi"s  duty  to  pro- 
secute, and  that  he  has  neglected  to  do  so  (r).  Such 
a  duty  would  ordinarily  be  existing  so  as  to  prevent  an 
action  against  the  felon  himself  before  prosecution,  but 
this  does  not  apply  as  regards  claims  by  or  against 
third  persons  arising  out  of  the  felony  (s). 

w 

With  respect,  however,  to  some  torts  amounting  to  When  both 
crimes,  the  injured  party  cannot  take  both  civil  and  civUpJiceed- 
criminal   proceedings ;   but  these  are  cases  in  which,  *»88  cannot  be 
though  the  act  does  amount  to  a  crime,  yet  it  is  to  a 
certain  extent  a  crime  directly  and  particularly  affect- 
ing the  individual,  and  not  the  public  at  large.     Thus, 
for  an  assault,  where  there  is  a  criminal  prosecution 
and  there  is  also  a  civil  action  for  damages  pending, 
sentence  will  not  be  passed  for  the  crime  whilst  such 
action  is  pending  (t).     It  has  also  been  provided  that  24  &  25  vict. 
if  the  justices,  upon  'the  hearing,  upon  the  merits,  of  45/^'  '*"  ^' 

for  felony  having  by  33  k  34  Vict.  c.  23  been  abolished,  the  original 
distinctions  between  felonies  and  misdemeanours  are  now  to  a  great 
extent  gone. 

(q)  Per  Lord  Ellenborougb,  C.J.,  in  Crosby  v.  Leng,  12  East,  413. 

(r)  Midland  Insurance  Company  v.  Smith,  6  Q.  B.  D.  561 ;  50  L.  J. 
Q.  B.  329 ;  45  L.  T.  41 1  ;  29  W.  R.  850  ;  Re  Shepherd,  ex  parte  Ball, 
10  Ch.  D.  667  ;  48  L.  J.  Bk.  57  ;  Roope  v.  D'Avigdore,  10  Q.  B.  D.  412  ; 
48  L.  T.  761. 

(«)  Appleby  V.  Franklin,  17  Q.  B.  D.  93;  55  L.  J.  Q.  B.  129;  54 
L.  T.  135;  34W.  R.  231. 

[t)  Reg.  V.  Mahon,  4  A.  &  E.  575. 
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any  Bummary  proceedings  for  assault  or  battery,  shall 
deem  the  ofience  not  proved,  or  to  be  justified,  or  to  be 
so  trifling  as  not  to  merit  any  punishment,  and  shall 
accordingly  dismiss  the  complaint,  they  shall  forthwith 
make  out  a  certificate  under  their  hands  stating  the 
fact  of  such  dismissal,  and  shall  deliver  such  certificate 
to  the  party  against  whom  the  complaint  was  pre- 
ferred (u) ;  and  that  if  any  person  against  whom  any 
such  complaint  shall  have  been  preferred  shall  have 
obtained  such  a  certificate,  or  having  been  convicted 
shall  have  paid  the  whole  amount  adjudged  to  be  paid, 
or  shall  have  suffered  the  imprisonment  awarded,  in 
every  such  case  he  shall  be  released  from  all  further 
or  other  proceedings,  civil  or  criminal,  for  the  same 
cause  (v). 

The  term  The  term  "  tort "  is  frequently  used  for  the  purpose 

in*con't«uiSI!*^  of  denoting  a  wrong  or  injury  quite  independent  of 
tinction  to       contract  (x)  ;  but  in  the  definition  at  the  commence- 

contract.  v  /  ' 

ment  of   the  present  chapter  a  wider  applic%tion   is 

given  to  it,  viz.,  that  it  is  some  wrongful  act  which 
consists  in  the  withholding  or  violating  some  legal 
Quagi  torts.  right,  and,  as  will  be  presently  noticed,  there  are  many 
torts  in  some  way  connected  with  contracts,  and  which 
are  said  to  arise  out  of  or  flow  from  contracts.  Before, 
however,  proceeding  to  further  notice  this,  it  is  im- 
portant to  have  a  correct  appreciation  of  the  difference 
between  rights  arising  from  breach  of  contract,  and 
rights  arising  from  tort,  using  the  latter  term  as  signi- 
fying an  injury  independent  of  contract,  for  these  are 
the  more  ordinary  and  usual  kind  of  torts. 

Diflference  Where  a  person's  right  arises  from  a  wrongful  act 

arisbTgfrom "   independently  of  any  contract,  his  action  is  styled  an 
oontracta,  and  action  ex  delicto,  but  when  arising  strictly  out  of  a 

independently  '  °  •' 

of  contracts,     contract  it  is  called  an  action  ex  contractu,  and  in  this 


(u)  24  &  25  Vict  c  100,  s.  44. 

{v)  Sect.  45. 

{x)  See  it  so  defined  in  Brown's  Law  Diet.  534. 
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latter  kind  it  is  necessary  that  there  shoald  be  privity 
between  the  plaintiff  and  the  defendant,  for  a  person 
cannot  sue  upon  a  contract  when  there  is  no  privity 
between  himself  and  the  party  against  whom  he  claim& 
Thus,  if  a  person  sends  a  message  by  a  telegraphic  Mistake  in 
company,  and  a  mistake  is  made  by  the  company  in  melw^e.  ^^ 
sending  it,  whereby  he  (the  sender)  is  injured,  here 
there  is  privity  of  contract  between  him  and  the  com- 
pany, and  he  has  a  right  of  action  ex  contractu  against 
them.  But  if  through  the  mistake  an  injury  happens 
to  the  person  to  whom  the  message  is  sent,  there  being 
no  privity  of  contract  between  him  and  the  company 
— for  he  indeed  made  no  contract  with  them — he  can 
have  no  right  of  action  against  them  ex  contractu  {y), 
though  possibly  he  might  have  such  a  right  ex  delicto^ 
on  the  ground  of  the  company  having  been  guilty  of 
a  tort  by  reason  of  the  breach  of  their  proper  duty. 
To  support  an  action  ex  contractu,  therefore,  it  is  essen- 
tial that  there  should  be  privity  between  the  parties ; 
but  with  regard  to  a  tort — again  using  that  term  as 
signifying  an  injury  arising  independently  of  contract 
— ^the  right  of  action  has  nothing  to  do  with  any  privity 
between  the  parties,  but  exists  simply  because  of  the 
withholding  or  violation  of  some  right  (z).  That  this 
is  so  is  shewn  by  the  case  of  Langridge  v.  Zevy^  the 
facts  in  which  have  been  already  stated  (a).  So  also  in  Seavm  v. 
another  case  the  plaintiff  had  been  employed  by  a  ship-  ^''''^^^' 
owner  to  paint  his  ship,  and  the  defendant  had  been 
employed  by  the  shipowner  to  put  up  a  staging  round 
the  ship  for  the  purpose  of  the  painting.  The  plaintiff, 
owing  to  a  defect  in  the  staging,  fell  and  was  injured. 
It  was  held  that  privity  being  in  no  way  essential  to 
an  action  of  tort,  the  plaintiff  could  recover  damages 
against  the  defendant,  as  the  defendant  was  under  an 


iy)  Play  ford  v.  l/nUed  Kingdom  Tdegiaph  Co,,  L.  R.  4  Q.  B.  706 ; 
Addison  on  Torts,  676. 

(2)  Otrhard  v.  Bates,  2  E.  &  B.  476  ;  Langridge  v.  Levy^  2  M.  &  W. 
519. 

(a)  AfUe,  pp.  314,  315- 
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obligation,  in  erecting  the  staging,  to  see  that  it  was  in 
a  fit  and  proper  state  for  the  use  of  persons  who  might 
naturally  be  expected  to  come  upon  it  (b). 

There  are  ^^^  there  are  many  kinds  of  torts  arising  out  of 

wS  H^may*   contract, — rbeing  cases  in  which  there  has  been  a  con- 
be  in  a  person's  tract  and  a  breach  of  that  contract, — which,  looked  at 

election  to  sue    .  i?»i»i_i.i»i.«  m       ^  t 

for  A  tort  or  m  oue  way,  furnish  a  ngnt  of  action  ex  corUractu,  and 
conrriJ!t!"*'^  ""^  looked  at  in  another  way  furnish  a  right  of  action  ex 
delicto.  Thus,  in  the  case  of  Langridge  v.  Levy,  before 
referred  to  (c),  there  was  a  valid  contract  of  warranty 
of  the  gun  to  the  father  who  bought  it,  and  on  a 
breach  of  that  warranty,  as  regarded  him,  he  might 
have  brought  an  action  ex  contractu;  but  the  actual 
fact  in  the  case  was  that  the  breach  happened  as 
regarded  the  son,  between  whom  and  the  defendant 
there  was  no  privity,  he  not  having  been  in  any  way 
a  party  to  the  contract ;  but  he  was  held  entitled  to 
succeed  in  an  action  ex  delicto.  The  point  we  are  at 
present  considering  is  well  explained  by  Mr.  Broom  in 
his  Commentaries  on  the  Common  Law  {d),  and  we 
cannot  do  better  than  quote  the  passage  from  that 
work:  "Although  tort  in  general  differs  essentially 
from  contract  as  the  foundation  of  an  action,  it  not 
infrequently  happens  that  a  particular  transaction 
admits  of  being  regarded  from  two  different  points  of 
view,  so  that  when  contemplated  from  one  of  these, 
it  presents  all  the  characteristics  of  a  good  cause 
of  action  ex  contractu^  and  when  regarded  from  the 
other  it  offers  to  the  pleaders  eyes  sufficient  mate- 
rials whereupon  to  found  an  action  ex  delicto.  Thus 
carriers  warrant  the  transportation  and  delivery  of 
goods  intrusted  to  them.  Attorneys,  surgeons,  and 
engineers  undertake  to  discharge  their  duty  with  a 
reasonable  amount  of  skill  and  with  integrity;   and 


(6)  Heaven  v.  Pender,  1 1  Q.  B.  D.  503  ;  52  L.  J.  Q.  B.  702 ;  49  L. 
T.  357. 
(c)  AiUe,  p.  314. 
{d)  Page  769. 
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for  any  neglect  or  unakilfulness  by  individuals  be- 
longing to  one  of  these  professions,  a  party  who  has 
been  injured  thereby  may  maintain  an  action,  either 
in  tort  for  the  wrong  done,  or  in  contract^  at  his 
election  («). 

But  even  in  cases  where  the  tort  flows  from  con-  Privity  is 
tract,  the  rule  that  privity  between  the  parties  is  not  J^^uTtorts. 
necessary  still  applies  (/). 

Having  now  considered  the  nature  of  torts,  the  dis-  pertain  cases 
tinctions  between  mere  torts  and  acts  actually  amount-  remedy  for 
ing  to  crimes,  and  the  differences  between  acts  which  ^^^' 
are  purely  and  simply  torts  in  the  more  limited  sense 
of  the  word,  and  breaches  of  contract,  it  remains  but 
to  notice  in  this  chapter  that  there  are  certain  acts 
for  which,  although  they  are  torts,  yet  the  law — prin- 
cipally upon  public  grounds — allows  no  redress. 

There  is  no  remedy  for  a  tort  committed  by  the  Maxim  that 
sovereign,  because  of  the  maxim  or  rule,  "  The  king  do^no^^rong. 
can  do  no  wrong  "  {g). 


(e)  From  the  above  the  student  will  perceive  that  there  are  various 
matters  before  treated  of  under  Part  I.,  **  Contracts/'  which  might 
perhaps  with  equal  propriety  be  considered  in  this  part  "  Torts,"  par- 
ticularly such  subjects  as  Carriers,  Innkeepers,  and  Bailments  generally. 

(/)  Oerhard  v.  Bates,  2  £.  &  B.  476  ;  Langridge  v.  Levy,  2  M.  &  W. 

519. 

(g)  Broom's  Legal  Maxims,  38.  This  maxim  is  explained  thus  in 
Broom's  Legal  Maxims,  38,  39:  "Its  meaning  is,  first,  that  the 
sovereign  individually  and  fully  in  his  natural  capacity  is  independent 
of,  and  is  not  amenable  to,  any  other  earthly  power  or  jurisdiction,  and 
that  whatever  may  be  amiss  in  the  condition  of  public  affairs  is  not  to 
be  imputed  to  the  king,  so  as  to  render  him  answerable  for  it  personally 
to  his  people ;  secondly,  the  above  maxim  means  that  the  prerogative 
of  the  Crown  extends  not  to  do  any  injury,  because,  being  created 
for  the  benefit  of  the  people,  it  cannot  be  exerted  to  their  prejudice, 
and  it  is,  therefore,  a  fundamental  general  rule  that  the  king  cannot 
sanction  any  act  forbidden  by  law,  so  that  in  this  point  of  view  he  is 
under  and  not  above  the  laws,  and  is  bound  by  them  equally  as  his 
subjects.  If,  then,  the  sovereign  personally  conunand  an  unlawful  act 
to  be  done,  the  offence  of  the  instrument  is  not  thereby  indemnified, 
for  though  the  king  is  not  himself  under  the  coerdve  power  of  the  law, 
yet  in  many  cases  his  commands  are  under  the  directive  power  of  the 
law,  which  makes  the  act  itself  invalid  if  unlawful,  and  so  renders  the 
instrument  of  execution  thereof  obnoxious  to  punishment." 
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Acts  done  by 
a  judge  of 
a  court  of 
record. 


Act  done  by 
a  superior 
officer. 


Ex  turpi 
catLtdnon 
oritur  actio. 


For  any  act  done  by  a  judge  of  a  court  of  record 
no  action  lies,  provided  such  act  is  done  in  the 
course  of  his  legal  duties,  for  it  is  considered  for 
the  benefit  of  the  community  at  large  that  the 
judges  should  have  full  scope,  and  not  be  fettered 
and  impeded  by  any  restraint  and  apprehensions, 
and  this  is  so  even  although  a  judge's  acts  are 
shewn  to  have  proceeded  from  malice  (A).  But  if 
an  act  is  done  by  a  judge  not  acting  judicially,  or  if 
an  act  is  done  by  him  in  respect  of  some  matter 
which  was  not  within  his  jurisdiction,  as  he  knew,  or 
ought  to  have  known,  he  is  not  protected  then,  but 
is  liable  in  the  same  way  as  any  other  person  (i). 
The  same  principle  is  applied  also  to  a  limited  extent 
to  arbitrators,  who  are  not  liable  for  mistakes  or  errors 
of  judgment,  or  even  for  their  acts  of  negligence,  if 
they  act  honestly  (k). 

Again,  a  superior  oflScer  is  justified  in  arresting  and 
imprisoning  an  inferior  for  the  purpose  of  bringing 
him  to  a  court-martial  in  accordance  with  the  rules 
of  the  service ;  and  this  is  so  even  although  the  person 
so  arrested  is  not  ultimately  brought  to  a  court-mar- 
tial, if  the  arrest  was  in  respect  of  some  matter  fairly 
cognisable  by  a  military  tribunal^  and  no  action  will 
lie  against  the  superior  officer  (I).  And  this  rule  has 
been  carried  so  far  that  it  has  been  decided  that  it 
will  apply  even  although  the  tortious  act  complained 
of  is  done  maliciously,  and  without  reasonable  and 
probable  cause  (m). 

If  two  or  more  persons  commit  a  tort,  and  the 
plaintiff  recovers  against  them,  but  levies  the  whole 


(A)  Anderson  v.  Oorrie  (1895),  i  Q.  B.  668 ;  71  L.  T.  382. 

(i)  Scott  y.  Stanafiddf  L.  R.  3  Ex.  220;  and  see  Broom's  Corns. 
103-107,  and  cases  there  cited  and  referred  to. 

{k)  Pappa  V.  Rose,  L.  R.  7  C.  P.  725 ;  Chambers  v.  Ocldthorpe  {n^i\ 
I  Q.  B.  624;  70L.  J.  K.  B.  482. 

{I)  Hannafoad  v.  Eunn,  2  0.  &  P.  148 ;  Datpkins  v.  Lord  Roheby, 
4  F.  &  F.  806. 

(m)  Da^hins  v.  Lord  Paulet,  L.  R.  5  Q.  B.  94- 
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damages  on  one,  that  one  has  no  right  to  recover  con- 
tribution from  the  other  or  others,  'for  Ex  turpi  causd 
non  oritur  actio  (n).     An  exception  to  this  rule,  how- 
ever, now  exists  by  reason  of  the  Directors'  Liability  Direotori' 
Act,  1890  (0),  which  provides  that  in  case  of  represen-  ^^^  j^, 
tations  made  by  directors  of  companies,  whereby  they 
become  liable  to  pay  damages  under  that  Act,  each 
director  shall  be  entitled  to  contribution,  as  in  cases  of 
contract,  from  any  other  person  who,  if  sued  separately, 
would  have  been  liable.     If  a  person  is  instructed  to  indemnifying 
do  some  palpably  tortious  act,  and  the  person  so  in-  J^nsoqnenoea 
structing  him  undertakes  to  indemnify  him  from  the  ^^  *°^*' 
coDsequences  of  such  act,  no  action  will  lie  ;  yet  if  the 
act  he  is  so  instructed  to  do  does  not  appear  of  itself 
manifestly  unlawful,  and  he  does  not  know  it  to  be  so, 
he  can  recover  thereon  {p).    Thus,  if  A.  instructs  B. 
to  drive   certain   cattle  from-  a  field,  which  B.  does, 
thereby  unwittingly  committing  a  trespass,  A.  is  bound 
to  indemnify  him  ;  but  if  A.  instructs  B.  to  assault 
a  person,  which  he  does,  this  being  an  act  manifestly 
illegal  in  its  nature,  B.  cannot  call  upon  A.  to  in- 
demnify him. 

(n)  Merryweather  v.  Nixan,  2  S.  L.  C.  383  ;  8  T.  R.  186.  It  is 
otherwise  in  contract.  As  to  the  position  with  regard  to  the  costs  of 
the  action,  when  two  or  more  are  jointly  sued  for  a  tort,  and  set  up 
different  defences,  see  Stum  v.  IHxon,  24  Q.  B.  D.  529  ;  58  L.  J.  Q.  B. 
183  ;  60  L.  T.  560. 

(o)  53  &  54  Vict.  c.  64,  s.  5.     See  ante,  p.  288. 

(p)  Per  Lord  Kenyon  in  Merryweather  v.  Nixany  2  S.  L.  C.  383  ; 
8  T.  R.  186 ;  Bettt  v.  Gibbon,  2  A.  &  E.  57. 
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CHAPTER  II. 


OF   TORTS    AFFECTING    LAND. 


Every  person  possessed  of  laud  has  necessarily  a  right 
to  the  peaceful  possession  and  enjoyment  of  sach  land, 
and  the  infringement  of  this  right  is  a  tort  in  respect 
Different  iorts  of  which  an  action  will  lie.  The  infringement  of  this 
right  may  happen  in  various  ways,  but  the  most  im- 
portant infringements  are  by  trespass,  by  commission 
of  nuisances,  and  by  waste. 


affectiDg  land. 


I.  Trespass. 
Meaning  of 
the  term 
"trespass." 


A  trespass,  in  its  widest  sense,  signifies  any  trans- 
gression or  offence  against  the  laws  of  nature,  of  society, 
or  of  the  country  in  which  we  live,  whether  relating 
to  a  man's  person  or  to  his  property  (a) ;  but  we  have 
here  only  to  consider  trespass  to  land,  .which  has  been 
defined  as  a  wrongful  and  unwarrantable  entry  upon 
the  soil  or  land  of  another  person  (b),  and  is  styled 
trespass  quare  claiisum  /regit. 


Trespass  to 
land: 


In  considering  the  subject  of  trespass  to  land,  two 
main  points  present  themselves  for  our  consideration, 


VIZ. 


1 .  The  position  of  the  party  claiming  that  a  trespass 
has  been  committed. 

2.  What  will  amount  to  a  trespass. 

I.  The  position  Firstly,  then,  as  to  the  position  of  the  party  claiming 
cU^SS^Siftt  ^^^^  ^  trespass  has  been  committed.  It  is  necessary 
**r^|P»«  that  he  should  have  a  valid  title  to  the  land,  and  that 
mitted.  he  should  be  actually  in  the  exclusive  possession  of  the 


(a)  Brown's  Law  Diet.  540. 
(6)  Broom's  Corns.  870. 
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land  by  himself,  his  servant,  or  agent  (c).     It  is  not, 

however,  actually  essential  that  the  plaintiff  should  in 

every  action  for  trespass  to  his  land  prove  his  strict 

title  thereto,  for  possession  is  the  great  requirement,  Poseession 

and  if  the  plaintiff  proves  that  he  is  in  possession  as  cbmSui. 

above,  that  makes  out  a  sufficient  primd  facie  case  on 

which  he  can  recover  (d) ;  but  if  the  defendant  in  any 

such  action  sets  up  in  his  statement  of  defence  that  the 

title  to  the  land  in  respect  of  which  the  trespass  is  * 

alleged  to  have  been  committed  is  not  in  the  plaintiff, 

but  in  him  the  defendant,  or  in  some  third  person  by 

whose  authority  he  has  entered,  then  the  actual  title 

to  the  land  is  in  question  (e).      An  action  of  trespass.  An  action  for 

therefore,  is  frequently  resorted  to  as  a  method  of  trying  f  Jequ«?tiy 

the  title  to  land,  and  any  such  action  must  be  brought  resorted  to,  to 

...  ,  '  -  ,  I.     ,  ,       ^  try  the  title 

withm  twelve  years  after  the  time  of  the  accrual  of  to  land, 
the  right,  except  that  in  cases  of  infancy,  coverture,  or 
lunacy  then  existing,  six  years  is  allowed  from  the 
termination  of  the  disability,  but  thirty  years  is  to  be 
the  utmost  allowance  for  all  disabilities  (/). 

An  action   in   respect  of  trespass  to   land  situate  No  action  for 
abroad  cannot  be  brought  in  this  country,  although  ian?abroad. 
both  the  plaintiff  and  the  defendant  are  domiciled  and 
resident  here  (g). 

We  have  stated  that  the  possession  of  the  land  in  Very  slight 
respect  of  which   the   trespass    is    committed    is    an  pois^lon  of 
essential  to  the  plaintiff's  case,  but,  "very  slight  evi-  i®"^l'x'"^' 
dence  of  possession  is  sufficient  to  establish  a  primd  support  an 
facie  title  to  sue  for  an  injury,  such  as  the  occupation  trespass?*^ 
of  the  soil  with  stones  and  rubbish  which  have  been 
placed   thereon   by  order  of   the   plaintiff,  and   kept 
there  for  some  short  time  without  molestation,  or  the 

(c)  Hodswi  V.  Walker,  L.  R.  7  Ex.  55. 

(rf)  See  Broom's  Corns.  87a 

(e)   Addison  on  Torts,  404. 

(/)  37  &  38  Vict.  c.  57,  80.  I,  3,  5.  Absence  beyond  seas  does  not 
now  give  any  further  time  to  bring  the  action  (s.  4). 

{g)  British  South  Africa  Co,  v.  Comjianhia  di  Mozambique  (1893), 
A.  0.  602 ;  63  L.  J.  Q.  B.  70 ;  69  L.  T.  604. 
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When  a 
revenioner 
may  sue  in 
respect  of  a 
trespass. 


building  of  a  wall,  or  a  dam,  mound,  or  fence,  which 
goes  on  for  some  weeks  without  interruption  and  is 
then  knocked  down ;  or  the  enclosure  or  cultivation 
of  a  piece  of  waste  ground,  the  mowing  of  the  grass 
thereof,  or  the  pasturing  of  a  cow  thereon ;  for  mere 
occupancy  of  land,  however  recent,  gives  a  good  title* 
to  the  occupier  whereon  he  may  recover  against  all 
who  cannot  prove  an  older  and  better  title  in  them- 
selves "  (A).  Possession  by  one's  servant  or  agent  is 
also  sufficient,  and  there  is  one  case  in  which  a  person 
may  maintain  an  action  for  trespass  committed  to  land 
although  not  in  possession,  and  that  is  in  the  case  of  a 
reversioner,  who,  if  some  injury  of  a  permanent  kind 
is  done  to  his  reversion,  may  sue  for  the  same  (i), 
although  in  respect  of  the  immediate  injury  to  the 
land  he  would  have  no  right  of  action,  that  being  in 
the  possessor,  the  actual  tenant.  Thus,  if  a  person 
trespasses  and  cuts  down  trees,  the  tenant  in  possession 
may  sue  for  the  injury  done  to  the  residential  value 
of  the  property,  and  the  landlord  for  the  diminished 
saleable  value  (k).  And  where  a  window  was  ob- 
structed by  the  erection  of  a  wall  on  the  adjoining 
premises,  it  was  held  that  the  reversioner  was  entitled 
to  recover  damages  in  respect  thereof,  because  of  the 
permanent  nature  of  the  obstruction  (/). 


an  action  for 
trespass. 


When  a  A  mortgagor,  by  mortgaging,  parts  with  the  legal 

may  mSntain  ©State  in  the  land  mortgaged,  and  therefore  could  not 
formerly  have  maintained  an  action  in  respect  of  any 
trespass  committed  on  the  property ;  but  by  reason  of 
the  Judicature  Act,  1873  (^)>  ^^  ™*^y  ^^  so  now  if 
he  remains  in  possession,  and  provided  that  the  mort- 
gagee has  not  given  notice  of  his  intention  to  take 
possession. 


(k)  Addison  on  Torts,  405. 

(i)   Cox  V.  Olue,  5  C.  B.  533. 

{k)  Addison  on  Torts,  407. 

{I)   Jesser  v.  Oifford,  4  Burr.  2141. 

(mj  36  k  37  Vict,  c  66,  s.  25  (5).    See  also  anUf  p.  67. 
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It  is  not  necessary  in  an  action  for  trespass  to  land  in  an  action 
for  the  plaintiff  to  shew  that  he  has  sustained  any  und*it  wnot*^ 
special  damage,  the  mere  fact  of  the  trespass  entitling  ©wential  to 
him  at  any  rate  to  a  nominal  verdict  (n).     The  fact  of  special 
a  person  trespassing  after  notice  or  warning  not  to  do    *™"^®' 
so,  will  operate  to  aggravate  the  offence,  and  justify 
the  jury  in  giving  damages  of  a  penal  nature  (0). 

In  the  case  of  trespass  to  land,  and  the  owner  of  Exceptions  by 
such  land  dying,  the  right  of  action  survives  to  his  l^^  ^  ttie** 
executors  or  administrators,  provided  the  injury  was  maxim  Actio 

*  J     V  personalis 

committed  within  six  months  of  the   owner's  death,  moriiur  cum 

and  that  the  action  is  brought  within  one  year  after  ^^' 
his  death ;  and  this  forms  an  exception  to  the  maxim, 
Actio  personalis  moritur  cum  persond  (p).  So  also  if 
injury  is  done  to  land,  or,  in  fact,  any  property,  real 
or  personal,  by  a  person  who  then  dies,  though  the 
maxim  primarily  applies,  yet  there  is  a  like  exception, 
provided  the  injury  was  committed  within  six  months 
before  the  death,  and  the  action  is  brought  within  six 
months  after  the  executors  or  administrators  have  taken 
upon  themselves  the  administration  of  the  estate  of  such 
deceased  person  (q).  Thus  an  action  may  be  brought 
against  executors  or  administrators  for  obstruction  by 
their  testator  of  the  ancient  lights  of  a  building  belong- 
ing to  the  plaintiff,  and  as  this  is  a  continuing  wrong,  Jenks  ▼. 
the  action  may  be  maintained  although  the  obstruction  *  **** 
was  actually  completed  more  than  six  months  before  the 
death  (r).  And,  apart  from  these  statutory  provisions, 
it  must  be  remembered  that  where  a  person  by  his 
wrongful  act  acquires  the  property  of  another — e,g. 
if  he  wrongfully  cuts  and  takes  timber — the  right  of 

(n)  Broom's  Coma.  870. 

(o)  Merest  v.  Harvey ^  5  Taunt.  441. 

(j9)  3  &  4  Wm.  4,  c  42,  s.  2.  See  as  to  this  maxim,  antCy  pp.  6,  7  ; 
and  see  other  exceptions  to  the  maxim,  post^  pp.  359,  423. 

(g)  3  &  4  Wm.  4,  c  42,  s.  2.  See  hereon  Kirk  v.  Todd^  21  Oh.  D. 
484 ;  52  L.  J.  Ch.  224 ;  47  L.  T.  676  ;  Jones  v.  Svtnes,  43  Ch.  D.  607  ; 
59  L.  J.  Ch.  351 ;  62  L.  T.  447. 

(r)  Jeriks  v.  Clifden  (1897),  I  Ch.  694 ;  66  L.  J.  Ch.  338 ;  76  L.  T. 
382. 
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action  does  not  die  with  the  person,  but  may  still  be 
enforced  (s), 

2.  What  wai  Secondly,  What  will  amount  to  a  trespass  to  land  ? 
tPBspasgto*  We  have  defined  trespass  to  land  as  a  wrongful  and 
land?  unwarrantable  entry  upon  the  soil  or  land  of  another 

person  (t),  and  it  therefore  follows  that  entry  is  the 
Entry  may  b«   essential  to  Constitute  a  trespass.     But  this  entry  need 
conetruotivo.     ^^^  y^  actual ;  it  may  be  constructive,  as  by  a  person 
throwing  stones  or  rubbish  on  to  his  neighbour's  land, 
or  by  letting  a  chimney  or  any  other  part  of  his  house 
fall  thereon,  or  by  erecting  a  spout  on  his  own  lands 
or  buildings,  which  discharges  water  on  to  his  neigh- 
Cattle  stray-     bour's  (u).     So  also  if  a  man's  cattle  stray  from  his 
"^*  own  lands  on  to  those  of  his  neighbour,  the  latter  not 

being  under  any  legal  obligation  to  fence  them  out,  this 
amounts  to  trespass ;  but  this  rule  as  to  cattle  does 
Dog»  straying,  not  apply  to  dogs,  for  the  owner  of  a  dog  is  not  liable 
for  its  straying  and  doing  injury,  unless  it  is  of  some 
peculiarly  mischievous  disposition  (v).  And  if  cattle 
are  lawfully  passing  along  a  highway,  and  stray  on  to 
adjoining  land  through  its  not  being  properly  fenced 
off,  this  does  not  amount  to  a  trespass,  though  it  is 
otherwise  if  they  are  not  merely  passing  along,  but 
TO/cttv.  staying  there  (x).     Upon  this  principle,  it  was  held 

that  where  an  ox  belonging  to  the  defendant  was 
being  driven  through  the  streets  of  a  country  town, 
and  entered  the  plaintiff's  shop  and  damaged  his 
goods,  the  defendant  was  not  liable,  there  being  no 
Obligation  as  negligence  on  his  part  (y).  A  person  is  not  gene- 
catt1e°^°*  °"  rally  under  any  obligation  to  fence  out  his  neighbour's 
cattle  for  his  neighbour's  protection,  though  the  con- 
trary may  be  the  law  either  from  express   contract 

{$)  Phillipa  ▼.  Homfray,  24  Ch.  D.  439 ;  52  L.  J.  Ch.  833  ;  49  L.  T.  5. 
(0  Ante,  p.  324. 
(u)  Addison  on  Torts,  360,  361. 
(v)  Ibid.,  128. 

{x)  See  Dovcuton  v.  Payne,  2  S.  L.  0.  157  ;  2  Hen.  Blackstone,  527. 
I,  loQ.  B.  D.  17  ;  52  L.  J.  Q.  B.  61 ;  47  L.  T.  546  ; 


(y)  TiUett  ▼.  Ward 
31  W.  R.  197. 
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to  that  eflfect  or  by  prescription.  Eailway  companies 
are,  however,  under  the  provisions  of  the  Eailway 
Glaases  Act,  1845  (z),  bound  to  fence  to  keep  out 
the  cattle  of  adjoining  proprietors  (a).  It  has  also 
been  held  that  the  owner  of  an  open  quarry  is  bound 
to  fence  it  to  protect  his  neighbour's  cattle  from  fall- 
ing therein  (6). 

The  fact  of  a  lawful  owner  of  lands  out  of  posses-  a  lawfai 
sion  peaceably  entering  thereon  is  justifiable,  and  does  p^MeLion  may 
not  constitute  a  trespass ;  thus,  if  a  tenant  wrongfully  peaceably 
holds  over  after  the  expiration  of  his  tenancy,  there  is 
no  doubt  that  the  landlord  may  peaceably  enter,  and 
thus  by  his  own  act  regain  possession,  but  he  must  not  But  must  not 
use  force.     So  also  may  a  mortgagee  entitled  to  posses- 
sion thus  peaceably  enter.     If  such  a  person,  however, 
enters  forcibly,  though  technically  he  cannot  be  liable 
for  a  trespass  on  his  own   land  (c),  yet   he  may  be 
liable  for  an  assault  (d),  and  generally  his  act  would  be 
contrary  to  the  provisions  of  5  Rich.  2,  s.  I,  a  8,  and 
illegal  (e). 

The  fact  that  the  owner  of  lands  gave  leave  and  Lioeuce  to 
licence   to   a  person   to   come   thereon,  justifies   and 
excuses  what  would  otherwise  be  a  trespass,  bat  will 
not  justify  the  remaining  after  rescission  of  such  licence 
or  permission  ;  for  if  it  be  a  mere  permission  or  licence, 

(z)  8  &  9  Vict.  c.  20,  8.  68. 

(a)  It  has  been  decided  that  this  duty  of  railway  companies  ex- 
tends to  keeping  out  swine,  although  swine  require  a  stronger  kind 
of  hedge  than  cattle  {Child  v.  Heam,  L.  R.  9  Ex.  176 ;  43  L.  J.  Ex. 
100).  It  would  seem  that  the  above  provision  does  not  apply  where 
a  highway  intervenes  between  the  lands  where  the  cattle  are,  and 
the  railway  {Luacombe  v.  QretU  Western  Ry,  (1899),  2  Q.  B.  313 ;  68 
L.J.  Q.  B.  711;  81  L.  T.  183. 

(6)  Hawken  v.  Shearer,  56  L.  J.  Q.  B.  284.  There  is  also  now  a 
duty  cast  on  the  owner  of  a  quarry  within  fifty  yards  of  a  highway  to 
fence  it  in  (50  &  51  Vict,  a  19).    See  further  pot^,  pp.  437,  438. 

(c)  Newton  v.  Marland,  l  Mr.  k  Gr.  644 ;  Per  Parke,  B.,  Harvey  v. 
BrydgeSf  14  M.  &  W.  442. 

(d)  JBeddaU  v.  MaiUand,  17  Ch.  D.  174 ;  50  L.  J.  Ch.  401 ;  44  L. 
T.  248 ;  29  W.  R.  484 ;  Edridge  v.  ffatokes  or  Edvoich  v.  ffawkes,  18 
Ch.  D.  199 ;  50  L.  J.  Oh.  577  ;  45  L.  T.  168  ;  29  W.  R.  91. 

(«)  AfUey  pp.  80,  81. 
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A  person  is 
justified  in 
removing  a 
trespasser, 


or  in  forcibly 

defending 

possession. 


Some  special 
rights  over 
the  lands  of 
others. 


Easements. 


and  not  a  grant,  it  is  always  revocable,  even  though 
under  seal  (/).  But  although  a  licence  is  revocable, 
yet  if  it  in  fact  forms  part  of  a  contract,  and  in  revok- 
ing the  licence  the  contract  is  broken,  then  an  action 
for  damages  will  lie  in  respect  of  that  (g),  A  licence 
to  break  and  enter  premises  with  force  is  absolutely  void. 
A  person  is  justified  in  removing  a  trespasser  from  his 
lands  provided  he  first  require  him  to  leave,  and  in  re- 
moving him  he  does  not  use  a  greater  amount  of  force 
than  is  necessary  under  the  circumstances. 

A  person  is  justified  in  forcibly  defending  the  pos- 
session of  his  land  against  any  one  who  attempts  to 
take  it  (A). 

Persons  sometimes  have  rights  over  the  lands  ot 
others,  entitling  them  to  do  acts  which,  if  they  had 
not  such  rights,  would  amount  to  trespasses ;  and  of 
such  rights  the  chief  are  Easements  and  Bights  of 
Common.  An  easement  has  been  well  defined  as 
"  The  right  which  the  owner  of  one  tenement,  which 
is  called  the  dominant,  has  over  another,  which  is  called 
the  servient,  to  compel  the  owner  thereof  to  permit 
something  to  be  done,  or  to  refrain  from  doing  some- 
thing, on  such  tenement,  for  the  advantage  of  the 
former  "  (i).  Bights  of  watercourse  and  rights  of  way 
may  be  mentioned  as  easements  (J), 

if)  Wood  V.  LeadbiUer,  13  M.  k  W.  838. 

(g)  Kerrison  v.  Smith  (1867),  2  Q.  B.  445  ;  66  L.  J.  Q.  B.  762 ;  77 
L.  T7  344.  Thus  A.  pays  five  shillings  to  enter  the  promenade  at  a  place 
of  entertainment.  This  is  a  licence,  but  it  also  forms  part  of  a  contract 
that  he  may  stay  through  the  performance.  The  manager  without 
good  reason  requires  A.  to  leave.  The  licence  is  revoked,  and  if  A.  does 
not  go  he  becomes  a  trespasser,  and  may  be  removed,  but  he  may  still 
bring  an  action  for  damages  for  breach  of  contract.  This  certainly 
seems  extraordinary.  The  reader  who  wishes  to  consider  the  matter 
further  is  referred  to  an  essay  by  the  author  which  appeared  in  the  Law 
Students'  Journal  for  January  1899  (p.  8)  entitled  "An  argument  on 
the  revocation  of  licences." 

{h)  Per  Fry,  J.,  in  Edridge  v.  ffawJces,  ante,  p.  329 ;  Tidly  v.  Beidy 
I  C.  &  P.  6. 

(i)  See  notes  to  Sury  v.  Pigot,  in  Tudor's  Conveyancing  Cases, 
p.  744. 

(j)  This  is  a  subject  belonging  to  Conveyancing.  As  to  it,  see  Sury  v. 
Pigot  (supra),  and  notes  thereon  ;  Indermaur's  Conveyancing,  1 15-133. 
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A  right  of  common  has  been  defined  as  "  The  right  Right*  of 
which  one  person  has  of  taking  some  part  of  the  pro-  ®**™™^°- 
duce  of  land,  while  the  whole  property  in  the  land 
itself  is  vested  in  another  "  (k).  .  Instances  of  rights  of 
common  are  the  right  of  pasturing  cattle  on  another's 
lands,  called  common  of  pasture;  the  right  of  cutting 
turf  on  another's  land,  called  common  of  turbary; 
and  the  right  of  fishing  in  water  on  another's  lands, 
called  common  of  piscary  (I). 

Where  persons  own  land  adjoining  a  river  (m),  the  Riparian 
soil  is  vested  in  each  up  to  the  centre  of  the  stream,  propn«*o"- 
and  if  either  deals  with  it  beyond  that  point,  he  is  a 
trespasser.      Each  of  such  persons  has  a  right  to  use 
the  water  for  all  proper  purposes,  provided  he  does 
not  thereby  interfere  with  his  neighbour's  enjoyment 
thereof,  and  to  do  so — e.g.   by  preventing  the  water 
from  flowing  to  some  proprietor  below — is  a  tort  for 
which  an  action  will  lie  (n).     But  this  does  not  apply  chasemore  v. 
where   water  flows  under  the  surface  in  no  defined  ^«'^«'^- 
channel,  for  in  such  a  case  a  landowner  is  justified  in 
sinking  a  well  and  preventing  the  water  from  percolat- 
ing through  to,  or  in  draining  it  from,  his  neighbour's 
lands,  and  this  even  though  his  design  may  be  to  injure 
his  neighbour  (0).     He  may,  in  fact,  appropriate  the 
under-ground  water,  in  which  at  present,  until  appro- 
priation, there  is  no  property ;  but  still  he  may  not  Ballard  v. 
foul  it,  for  whilst  it  percolates,  every  owner  through  ^<^^*"**^- 


(k)  See  notes  to  TyrringhanCz  Case,  in  Tudor's  Conveyancing  Cases, 
p.  707  et  seq, 

[l)  This  subject  pertains  to  Conveyancing,  and  reference  may  be  made 
to  the  notes  in  Tyrringkam*8  Case  in  Tudor's  Conveyancing  Cases, 
p.  707  et  acq.     See  also  Indermaur's  Conveyancing,  111-115. 

(m)  Snch  persons  are  called  riparian  proprietors. 

(n)  See  notes  to  Sury  v.  Pigot,  Tudor's  Conveyancing  Cases,  p. 
154. 

(0)  Ckasemore  v.  Jtiehards,  7  H.  of  L.  Oas.  349 ;  Grand  Junction 
Canal  Co.  v.  Shugar,  L.  R.  Ch.  483  ;  Bradford  Corporation  v.  Picldes 
(1895),  A.  C.  587  ;  54  L.  J.  Ch.  759 ;  73  L.  T.  353.  This,  it  will  be 
remembered,  is  an  instance  of  a  damage  without  what  is  considered  an 
injury  in  the  eyes  of  the  law — that  is,  damnum  sine  injurid.  See  ante, 
pp.  4,  5. 


Digitized  by 


Google 


332  OF  TORTS  AFFECTING  LA.ND. 

whose  land  it  passes  has  a  right  to  receive  it  in  its 
natural  condition  (p). 

Position  when  Where  One  person  is  possessed  of  the  surface  of  land 
poMCMe^of  ^°d  another  of  the  subsoil,  or  mines,  each  has  an  in- 
*^e»"rfaceand  dependent  property  in  respect  of  which  trespass  may 
the  subsoil  of  be  committed.  It  is  the  duty  of  the  owner  of  the 
*°  *  subsoil,  or  mines,  to  leave  sufficient  support  to  maintain 

the  ground  above,  and  the  owner  of  the  ground  above 
must  not  interfere  with  the  soil  or  minerals  beneath. 
The  owner  of  the  subsoil,  or  mines,  is  liable  for  every 
subsidence  occurring  through  his  not  leaving  sufficient 
support  for  the  surface  land  ;  and  this  even  although 
the  minerals,  with  the  right  to  get  them,  have  been  ex- 
pressly granted  to  him  by  the  owner  of  the  surface  (q), 
Davity  Main  In  oue  case  the  facts  were  that  the  lessees  of  coal  under 
MitM/.  ^  ^  the  plaintiff's  land  worked  the  coal  so  as  to  cause  a  sub- 
.  sidence  of  the  land,  and  injury  to  houses  thereon,  in  the 
year  1 868.  For  the  injury  thus  caused  they  made  com- 
pensation and  ceased  working  the  coal,  but  in  the  year 
1882  a  further  subsidence  occurred,causing  fresh  injury. 
The  defendants  contended  that  the  plaintiffs  right  of 
action  accrued  only  at  the  time  of  the  last  working 
the  coal,  and  that  any  claim  was  statute-barred,  and  that 
the  case  was  therefore  one  of  damnum  cibsque  injurid. 
The  House  of  Lords,  however,  held  that  the  cause  of 
action  in  respect  of  the  further  subsidence  did  not  arise 
until  such  subsidence  occurred,  and  that  the  action  could 
be  maintained  though  more  than  six  years  had  elapsed 
Oreenweii  v.  since  the  last  working  of  the  coal  (r).  But  a  person 
burn  ca.  Co.  who  has  not  himself  been  concerned  with  the  workings 
which  caused  the  subsidence  is  not  liable,  though 
he  is  in  possession  at  the  time  of  the  subsidence,  and 
though  he  might  have  taken  measures  to  arrest  it  (s), 

(p)  Ballard  v.  Tomlinson,  29  Ch.D.  1 1 5 ;  54  L.  J.  Ch.  454  ;  52  L.  T.  942. 

{q)  New  Sharlestmi  Colliery  Co,  v.  Earl  of  Westmorelandj  82  L.  T.  725. 

(r)  Darley  Main  Colliei-y  Co.  v.  Mitchell,  1 1  App.  Cab.  127  ;  55  L.  J. 
Q.  B.  529  ;  54  L.  T.  882. 

(a)  Greenivdl  v.  Low  Beechhurn  CoUitry  Co.  (1897),  2  Q.  B.  165  ;  60 
L.  J.  Q.  B.  643 ;  76  L.  T.  759 ;  HaU  v.  Duke  of  Norfolk  (1900),  2  Oh. 
493 ;  69  L.  J.  Oh.  571 ;  82  L.  T.  836. 
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Every  owner  of  land  has  a  right  to  the  lateral  Rlgl^t  to 
support  of  his  neighbour's  land  to  sustain  his  own  support, 
land  unweighted  by  buildings,  but  nothing  more; 
unless,  indeed,  a  title  is  gained  by  prescription,  which 
will  be  the  case  after  twenty  years'  enjoyment  of 
the  additional  support  (as) ;  or  where  there  is  an 
express  grant  of  the  additional  right,  or  such  a  grant 
can  be  implied,  which  would  be  the  case  when  the 
adjoining  land  belongs  to  the  same  vendor,  who  sold 
for  building  purposes,  for  where  there  is  a  grant  for 
building  purposes,  there  is  an  implied  grant  of  the  right 
of  support  for  the  land  with  the  buildings  to  be  erected, 
from  adjoining  land  of  the  grantor  (t). 

A  nuisance  (u)  may  be  defined  as  some  act  which  11.  Nuisauces. 
unlawfully  and  unwarrantably  injures  or  prejudices  ®  °*  ^^"' 
the  rights  of  another  person  ;  thus,  the  carrying  on  an 
offensive  or  noisy  trade  (v),  the  excessive  ringing  of  a 
peal  of  bells  (a;),  the  improper  emission  of  smoke  from 
a  chimney  (y),  and  suffering  drains  to  get  into  an  ofiFen- 
sive  state  (z\  and  many  other  acts,  have  been  held 
to  be  nuisances  (a).  But  it  must  not  be  understood 
from  the  foregoing  that  because  a  person  simply  car- 
ries on  a  trade  which  is  somewhat  objectionable  to 
his  neighbour,  the   carryine:   on    of  that   trade   must  What  acts  are 

•1  i.-^    i.  •  4.  4.    4.  sufficient  to 

necessarily  constitute   a   nuisance ;    to    amount  to   a  constitute  a 
nuisance  the  matter  must  go  further  than  that.     Thus  '»^^»*^««- 
a  person  may  possibly  have  a  material  objection  to  a 
butcher's  shop  being  set  up  next  door  to  him,  and  it 


(88)  DcUlon  V.  Angus,  6  App.  Cas.  740 ;  50  L.  J.  Q.  B.  689 ;  44  L. 
T.  844 ;  30  W.  R.  191  ;  Bower  v.  PeaU,  i  Q.  B.  D.  321 ;  45  L.  J.  Q. 
B.  446;  35L.  T.  321. 

(0  Rigby  v.  BenneU,  21  Ch.  D.  559  ;  48  L.  T.  47  ;  31  W.  R.  222. 

(u)  From  nuire^  to  annoy.  The  subject  of  nuisances  generally  has 
been  dealt  with  in  this  chapter,  though  many  nuisances  affect  only 
the  person,  and  do  not  therefore  come  under  the  head  of  "Torts 
affecting  Land." 

(v)  St.  Hden'8  Smdting  Co,  v.  Tipping,  1 1  H.  L.  Ca.  642. 

(x)  Soltau  V.  Be  Held,  2  Sim.  (N.  S.)  133. 

(y)  Rich  V.  Basterfidd,  4  0.  B.  786. 

(«)  RutadL  V.  ShenUm,  3  Q.  B.  449. 

(a)  For  numerous  instances  of  acts  that  will  amount  to  nuisances 
the  student  is  referred  to  Addison  on  Torts,  365-374. 
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Party  liable 
for  probable 
consequence 
of  his  acts. 


Landlord  and 
tenant. 


Toddy. 
Flight. 


may  deteriorate  from  the  valae  of  his  house,  but  the 
setting  up  of  such  a  shop  will  not  of  itself  be  a 
nuisance ;  but  if,  by  reason  of  the  way  in  which  the 
person  conducts  his  business,  oflFensive  smells  pene- 
trate to  the  next  house,  then  undoubtedly  it  will  be. 
It  is  not  every  mere  discomfort  a  person  may  experi- 
ence that  will  constitute  a  nuisance  (b),  and  the  Court, 
in  determining  whether  the  user  by  a  person  of  a 
building  occupied  by  him  constitutes  an  actionable 
nuisance  to  his  neighbour,  must  have  regard  to  the 
question  whether  he  is  using  the  building  in  a  reason- 
able and  usual  manner  for  the  ordinary  purposes  for 
which  it  was  intended  (c). 

Where  a  nuisance  arises  not  directly  from  the  act 
of  the  defendant,  but  only  incidentally  from  something 
he  has  done,  he  is  nevertheless  liable  in  respect  of  it, 
if  it  can  be  considered  as  the  probable  consequence  of 
his  act  (d).  If  a  man  creates  a  nuisance  on  his  pro- 
perty, and  then  conveys  or  demises  it  to  another,  they 
both  are  liable  in  respect  of  it.  And  if  a  nuisance 
arises  on  property  in  the  possession  of  a  tenant,  from  an 
omission  on  the  part  of  the  landlord  to  do  repairs  which 
he  was  bound  to  do,  the  landlord  is  liable ;  and  so  also 
a  landlord  will  be  liable  if  he  by  licence  authorizes  the 
doing  on  his  land  of  something  whereby  a  nuisance 
is  created  (e).  Primd  fade^  however,  in  the  case  of  a 
nuisance  on  premises  in  the  occupation  of  a  tenant,  the 
tenant,  and  not  the  landlord,  is  the  person  liable,  and 
in  all  such  cases  the  remedy  will  be  against  the  tenant 
if  the  landlord  is  not  a  party  to  it  in  any  way,  and  the 
tenant  has  covenanted  to  repair  (/). 

(6)  8t,  Hdm's  Smdtiiig  Co,  ▼.  Tipping,  1 1  H.  L.  Oa.  650. 

(c)  Sander8-Cl<irk  v.  Orosvenor  Mansions  (1900),  2  Ch.  373  ;  69  L.  J. 
Ch.  579  ;  82  L.  T.  758- 

(d)  ChibnaU  v.  Paul,  29  W.  R.  536. 

(c)  Todd  V.  Flight,  30  L.  J.  O.  P.  21  ;  While  v.  Jameson,  L.  R.  18 
Eq.  303. 

(/)  PreUy  v.  Biekmore,  L.  R  8  C.  P.  401  ;  21  W.  R.  733  ;  NeUon  v. 
Liverpool  Breivery  Co.,  2  C.  P.  D.  311  ;  46  L.  J.  O.  P.  675  ;  25  W.  R. 
877. 
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Where  an  act  is  done  which  really  does  amount  to  It  is  no 
a  nuisance  to  some  person  or  persons,  it  is  no  defence  f^tfonfo^a" 
to  say  that  the  act  is  a  benefit  to  other  persons,  or  to  f^a^««  *ii»* 
the  community  at  large,  or  that  the  place  where  it  is  benefit  to  other 
carried  on  is  very  convenient  for  the  public  (g).    Thus,  thecommunity 
there  are  many  trades  of  an  ofiensive  character  that  '*  ^^'S?©- 
necessarily  must  be  carried  on,  and  as  to  which   it 
would  be  a  detriment  to  the  public  were  they  not  fol- 
lowed, but  that  fact  does  not  justify  a  person  in  esta- 
blishing such  a  trade  where  it  prejudices  another  (A) : 
he  must  seek  out  another  place  where  he  can  carry 
it  on  without  doing   injury  to  any  one.      And   if  a  Although  a 
person  comes  to  a  place  where  a  nuisance  is  existing,  to^nuisMce, 
he  has  an  equal  right  to  his  legal  remedies  in  respect  ri^hfto^ve 
of  that  nuisance  as  if  he  had  been  there  first,  and  the  it  abated, 
nuisance  had  been  afterwards  established  (i).     Where  Metropolitan 
an  Act  of  Parliament  authorizes  the  doing  of  certain  Dutr^t  v. 
things,  but  does  not  by  direct  and  imperative  provisions  ^'"' 
order  them  to  be  done,  if  in  doing  them  a  nuisance  or 
other  injury  is  created,  the  Act  does  not  aflTord  any 
statutory  protection  (k).     And  even  if  the  thing  is 
imperatively  required  to  be  done,  the  onus  rests  on 
the  person  who  has  to  do  it,  of  shewing  that  it  was 
impossible  to  do  it  without  creating  a  nuisance  (Z). 

Nuisances  are  divided  into  two  classes,  viz. ; —  NuiMncee  may 

1 .  Public  nuisances,  which  are  acts  that  affect  the  pnbUo  or 
public  at  large,  e.g.  the  digging  of  a  ditch  in  a  public  p"^**®- 
road,  or  the  causing  of  a  great  smoke ;  and, 

2.  Private  nuisances,  which  are  acts  that  afiect  only 
some  particular  individual  or  individuals,  and  not  the 

{g)  Ogtton  ▼.  Aberdeen  District  Tramways  (1897),  A.  C.  iii  ;  66 
L.  J.  P.  C.  I ;  75  L.  T.  933. 

(h)  Bamford  v.  Tumley,  31  L.  J.  (Q.  B.)  286 ;  Stockport  Waterworks 
Co,  V.  Potter,  31  L.  J.  (Ex.)  9. 

(t)  Per  BylcB,  J.,  Hole  v.  Barrow,  27  L.  J.  (C.  P.)  208 ;  Sturges  v. 
Bridgman,  1 1  Oh.  D.  852 ;  48  L.  J.  Oh.  875  ;  28  W.  R.  200. 

(k)  Metropolitan  Asylum  District  v.  Hill,  6  App.  Oas.  193 ;  50 
L.  J.  Q.  B.  353  ;  44  L.  T.  653  ;  29  W.  R.  617  ;  Jordeson  v.  SuUon,  d-c. 
Gas  Co.  (1899),  2  Oh.  217  ;  68  L.  J,  Oh.  457  ;  80  L.  T.  815. 

{I)  Attomey-Oeneral  v.  Oas  Light  <fc  Coke  Co.,  7  Oh.  D.  217; 
47  L.  J.  Oh.  534. 
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public  at  large,  e.g.  an  offensive  smell  which  only 
penetrates  to  the  next  house,  or  a  noise  only  affecting 
a  neighbour. 


Differenoei 
in  the  remedy 
in  respect  of 
each.' 


Indictment. 


nformation. 


There  are  very  material  differences  in  the  remedies 
in  the  case  of  a  public  and  a  private  nuisance.  A 
public  nuisance  being  a  public  wrong,  affecting  the 
community  at  large,  a  public  remedy  is  applied  to  it, 
the  proper  course  being  to  proceed  either  by  indict- 
ment or  information.  An  indictment  is  a  written 
accusation  laid  against  one  or  more  persons  of  a  felony 
or  misdemeanour,  preferred  to  and  presented  upon  oath 
by  the  grand  jury  (m),  and  there  are  many  cases  of 
public  nuisances  in  which  an  indictment  is  the  strictly 
proper  course,  e.g.  the  keeping  of  gunpowder  in  large 
quantities  in  close  proximity  to  populous  neighbour- 
hoods, the  blocking  up  of,  or  other  injury  to,  a  public 
road,  the  keeping  of  a  disorderly  house,  indecent 
bathiug,  or  the  carrying  of  persons  suffering  from  in- 
fectious disorders  through  the  public  streets  in  such 
a  way  as  to  endanger  the  health  of  the  public  (n). 
An  information  is  a  process  preferred  in  the  name 
of  the  Attorney-General  or  Solicitor-General  for  the 
purpose  of  restraining,  on  behalf  of  the  public,  the 
commission  or  continuance  of  some  public  injury,  aud 
is  a  remedy  frequently  resorted  to  in  cases  of  ordinary 
public  nuisances.  However,  although  indictment  and 
information  are  the  proper  remedies  for  a  public  nuis- 
ance, an  action  may  be  brought  in  respect  of  it  by 
a  private  individual  if  he  can  shew  that  the  nuisance 
affects  him  more  than  the  community  at  large  (o). 


The  remedy  As  to  a  private  nuisance,  however,  it  is  no  offence 

aVrivate*  ^^     against  the  public,  but  only  against  a  private  individual, 

nuiBanoe  is       and  therefore  there  is  no  public  remedy,  but  merely  a 

private  one,  in  respect  of  it.     This  private  remedy  is 

(m)  Brown's  Law  Diet.  272. 

(n)  See  Broom's  Corns.  1030. 

(0)  SoUau  V.  De  Hdd,  2  Sim.  (N.  S.)  133. 
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exercised  by  bringing  an  action,  in  which  the  plaintifif 
simply  seeks  damages  for  the  injury  that  has  been 
done  to  him  by  the  commission  of  the  nnisance,  or  an 
injunction  to  restrain  the  commission  or  continuance 
of  the  nuisance,  or  both ;  that  is  to  say,  damages  for 
the  injury  already  done  him,  and  an  injunction  to  pre- 
vent the  continuance  of  such  injury.  If,  however,  But  a  person 
there  have  been  leave  and  licence  expressly  given,  or  ^^b  Uches. 
impliedly  given  by  a  person  standing  by  for  some  time 
and  acquiescing  tacitly  in  the  doing  of  some  act  which 
constitutes  a  nuisance — e.g,  if  he  stands  by  and  sees  a 
building  completed  which  he  knows  is  being  erected 
for  the  purpose  of  canying  on  an  obnoxious  trade 
amounting  to  a  nuisance — he  will  lose  his  right  to 
an  injunction,  though  it  would  be  otherwise  were  he 
not  aware  that  the  act  would  constitute  a  nuisance, 
or  if  the  nuisance  exceeded  what  he  had  reasonable 
grounds  for  believing  it  would  amount  to  (p). 

Besides  the    before-mentioned    remedies    by    legal  Abatement 
process,  there  is  yet  another  course  that  can  some-  °^  °^"*n<^«*' 
times  be  taken  by  a  person  affected  by  a  nuisance, 
and  that  is  the  abatement  of  it,  which  may  be  defined 
as  a  remedy  by  the  act  of  the  party,  consisting  in 
the  removal  and  doing  away  of  the  nuisance.     Here  A  pubUo 
again   is  another  difference   between  a  public  and  a  ^*Sn^  be 
private  nuisance,  for  in  one  of  the  former  kind  it  can  jf^JlJ^^^^y 
only  be^  abated  where  it  does  the  person  abating  it  afl&cts  the 
some  special   and   peculiar   harm,  but  in  one  of  the 
latter  kind  the  person  prejudiced  has  always  the  right 
of  abating  it  {q).     Thus,  in  the  case  of  an  obstruction 
placed  on  a  public  road,  strictly  speaking  a  private 
person  has  no  right  to  remove  it  unless  he  requires  to 
pass  that  way,  and  then,  as  it  does  him  a  special  and 
peculiar  injury,  he  may ;  but  in  the  case  of,  say,  the 


(jp)  Addiion  on  Torts,  394. 

iq)  Mayor  of  Colchester  v.  Brook,  7  Q.  B.  389 ;  Sari  of  Lonsdale  v. 
Ndson,  2  B.  &  C.  302. 
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erection  of  a  spout  discharging  water  on  to  a  person's 
land,  here,  as  this  is  a  private  nnisance  only  affecting 
Catting  treei.  that  person,  he  has  a  right  to  remove  it.  And  so 
also  if  trees  on  one  man's  land  overhang  the  adjoining 
land,  the  owner  thereof  is  entitled  to  cut  them,  how- 
ever long  they  may  have  been  thus  overhanging,  and 
it  is  not  necessary  first  to  give  notice  of  the  intention 
to  so  cut  them  (r). 


The  abatement 
of  a  nuisance 
must  be 
peaceable. 


Notice  asually 
neceatary 
before  entering 
on  another*! 
land  to  abate 
a  nuisance. 


The  abatement  of  a  nuisance  must,  however,  be 
done  peaceably  and  without  danger  to  life  or  limb; 
so  that  although,  if  a  house  is  wrongfully  built  on 
another's  land  (which  will  constitute  both  a  trespass 
and  a  nuisance),  the  person  affected  is  justified  in 
pulling  it  down,  yet  he  must  not  do  so  if  individuals 
are  actually  in  the  house  at  the  time  (s).  And  if  to 
abate  a  nuisance  it  is  necessary  to  enter  on  another's 
land,  notice  must  be  given  to  the  occupier  of  such 
land  requiring  him  first  to  remove  it  (t),  unless  it 
is  of  such  a  kind  as  to  render  it  positively  unsafe  to 
wait,  when  an  immediate  entry  will  be  perfectly 
justifiable  (u),  provided  it  is  made  peaceably,  or  at 
the  most  with  as  little  violence  as  is  necessary  under 
the  circumstances.  But  although  a  person  may  be 
justified  in  entering  on  another's  lands  to  abate,  he 
is  not  justified  in  so  entering  to  prevent  the  com- 
mission of  a  nuisance  (v). 


III.  Waste. 
Definition. 


Waste  may  be  defined  as  some  act  committed  by  a 
limited  owner  of  an  estate  exceeding  the  right  which 
he  has  therein.  It  does  not  appear  to  be  strictly  correct 
to  say  that  it  is  some  act  which  tends  to  the  deprecia- 
tion of  the  inheritance,  nor  to  say  that  it  is  some  havoc 


(r)  Lemmon  y.  WM  (1895),  A.  0.  i ;  64  L.  J.  Gh.  205 ;  71  L.  T. 
647. 

(«)   Perry  v.  FUzhowey  8  Q.  B.  757. 

(0    Ibid. 

(tt)  Per  Best,  J.,  in  Earl  of  Lonsdale  v.  Ndson,  2  B.  ft  C.  311. 

(v)  Addison  on  Torts,  396.  See  further  as  to  abatement  of  nui- 
sances, Addison  on  Torts,  396-399. 
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or  devastation,  for  an  act  which  does  not  really  injure 
the  property,  but,  on  the  contrary,  improves  it,  may 
possibly  yet  amount  to  waste.  As  to  who  are  liable  Periong  liable 
for  waste,  tenants  for  life,  for  years,  at  will,  or  at  suffer- 
ance are ;  but  a  tenant  in  tail  is  not,  because  he  can 
at  any  time  bar  the  entail  and  make  himself  absolute 
owner  of  the  property,  unless  indeed  he  be  a  tenant 
in  tail  after  possibility  of  issue  extinct,  and  then,  as  he 
cannot  bar  the  entail,  he  is  liable  for  that  kind  of  waste 
called  equitable  waste.  A  tenant  in  fee-simple  is,  of 
course,  not  at  all  liable  for  waste,  unless,  indeed,  he  be  a 
tenant  in  fee-simple  with  an  executory  devise  over  (x). 

Another  tort  indirectly  affecting  land  may  here  be  Slander  of 
shortly  referred  to,  viz.,  slander  of  title.  K  lands  are 
about  to  be  sold  by  auction,  and  a  person  declares  in 
the  auction-room,  or  elsewhere,  that  the  vendor's  title  is 
defective,  or  makes  other  statements  calculated  to  deter, 
and  which  do  deter,  people  from  buying,  or  from  buy- 
ing at  as  high  a  price  as  would  otherwise  have  been 
the  case,  this  is  actionable  unless  the  truth  of  the 
statements  can  be  proved.  In  all  such  cases,  however, 
the  plaintiff  must  prove  special  damage  caused  to  him 
by  the  defendant's  act  (y).  This  right  of  action  for 
slander  of  title  formerly  only  existed  as  regards  land, 
but  such  an  action  may  now  be  brought  even  as 
regards  chattels  (z). 

{x)  The  subject  of  waste  is  most  properly  discussed  in  a  work  on 
real  property  law.  It  is  not,  therefore,  dealt  with  further  here. 
On  the  subject  generally  the  reader  is  referred  to  Levris  Boides*  Case, 
and  notes,  in  Tudor's  Conveyancing  Cases,  86  et  seg.,  and  to  Oarth  v. 
Cotton,  and  notes,  in  2  White  and  Tudor's  Equity  Cases,  970.  The 
student  will  also  find  a  short  statement  of  the  liabilities  of  different 
owners  in  respect  of  waste  in  Indermaur's  Epitome  of  Conveyancing 
and  Equity  Cases,  8th  edit.  5-7.     See  also  Indermaur's  Conveyancing, 

13-15. 
{y)  Addison  on  Torts,  259. 
(?)  Wren  V.  Weild,  38  L.  J.  Q.  B.  327. 
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CHAPTER  III. 

OF  TORTS  AFFECTING  GOODS  AND  OTHER  PERSONAL  PRO- 
PERTY, AND  HEREIN  OF  THE  TITLE  TO  THE  SAME. 

Torts  to  goods,  ToRTS  to  goods  and  Other  personal  property  mainly 
Jmder^the  come  under  one  of  two  divisions,  viz.:  (i)  Trespass, 
headof  tres-     a^^  (2)  Conversion.     The  former  may  be  described  as 

pass  or  con-  ^  ,  , 

version.  the  wrongful  meddling  by  a  person  with  the  goods  of 

another,  and  the  latter  as  the  taking  of  goods  from 
the  possession  of  another,  and  exercising  some  dominion 
or  control  over  them. 


Mode  of  oon- 
sidering  torts 
to  goods,  &o. , 
adopted  in 
this  chapter. 


L  Title. 


Possession 
raises  a 
presumption 
of  title. 


It  is  proposed  to  consider  the  subject  of  torts  affect- 
ing goods  and  other  personal  property  in  the  following 
manner: — 

1.  The  title  necessary  to  enable  a  person  to  sue  in 
respect  of  such  a  tort. 

2.  The  tortious  acts  themselves. 

3.  Justification  of  the  tortious  acts. 

4.  Some  miscellaneous  points  connected  with  the 
subject. 

The  mere  fact  of  a  person  having  goods  in  his  pos- 
session generally  raises  a  presumption  that  they  are 
his  property,  and  that  he  has  a  perfect  title  to  them, 
so  that  he  can  dispose  of  and  deal  with  them  to  the 
fullest  extent;  but  this  is  only  a  presumption, 
and  the  general  rule  is  Nemo  dat  quod  nan  hahet, 
Grenerally  speaking,  the  mere  fact  of  bare  possession 
constitutes  a  sufBcient  title  to  enable  the  party  enjoy- 
ing it  to  maintain  an  action  against  a  mere  wrong- 
doer {a) ;  but  this  is  not  always  so,  for  a  person  may 

(a)  ArvMry  y,  Ddamirie^  I  S.  L.  G.  343  ;  I  Strange,  504 ;  Per  Lord 
Campbell,  G.J.,  in  J^rie$  y.  QretU  Western  Ry,  Co.,  5  £.  &  B.  805. 
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have  possoBsion  of  goods  and  yet  have  no  real  title 
to  them,  or  an  imperfect  one. 

As  to  stolen  goods,  the  thief  naturally  has  no  good  A«  to  itolen 
title  to  them,  and  the  law  is— except  in  the  case  of  ne-  *     '" 
gotiable  instruments  (6), — that  he  can  give  no  title  to 
them,  except  by  a  sale  in   market  overt  when  it  is 
otherwise  (c).     By  a  sale  in  market  overt  is  meant  What  b  meant 
selling  goods  in  open  market  as  opposed  to  selling  oye™?^  ^ 
them  privately.      In  the  country,  the  market-place  or 
piece  of  ground  set  apart  by  custom  for  the  sale  of 
goods  is  in  general  the  only  market  overt  there ;  but 
in  the  city  of  London,  and  in  other  towns  when  so 
warranted   by   custom,  a   sale   in   an   open   shop   (d) 
is    equivalent    to,  and    in    fact    amounts    to    a   sale 
in   market  overt   (e).     This   advantage   of  a  sale  in  The  advantage 
market  overt,  which  is  now  expressly  recognized  by  m^ket^o^rt 
the  Sale  of  Goods  Act,  1803  (/),  existed  at  common  «»i»*«d»t 

J   ^     ^u  \t/  /7  ^  ^     common  law. 

law  (^),  and  is  of  material  importance,  enabling,  as  it 

does,  a  person  to  confer  a  title  to   goods  where  he 

could  not  have  done  so  by  a  private  sale  of  them ; 

but   it   must  also   be   carefully   borne   in   mind   that 

there  is  one  case  in  which  even  this  kind  of  sale  by 

a  wrongful  owner  will  not  have  this  effect,  it  being 

provided   by  the  Sale  of  Goods  Act,   1893   (A),  that  Sale  of  Goods 

where   goods   have  been   stolen,  and  the   offender  is  a/24/ 

prosecuted  to  conviction,  the  property  in  the  goods  so 

stolen  revests  in  the  person  who  was  the  owner  of  the 

goods,  notwithstanding  any  intermediate  dealing  with 

them,  whether  by  sale  in  market  overt  or  otherwise, 

so  that  he  can  sue  to  recover  them  from  any  person 


(b)  As  to  which,  see  cmte,  pp.  165-199. 

(c)  56  &  57  Vict.  c.  71,  B.  22. 

(d)  Hargrtave  v.  Spink  (1892),  I  Q.  B.  25  ;  61  L.  J.  Q.  B.  318  ;  65 
L.  T.  650. 

(e)  Brown's  Law  Diet.  332. 
(/)  56  &  57  Vict.  c.  71,  8.  22. 

(g)  See  the  case  of  Market  Overly  Tudor's  L.  C.  Mer.  Law,  274 ;  and 
also  see  Crane  v.  London  Dock  Co,,  33  L.  J.  (Q.  B.)  224. 

(A)  56  &  57  Vict.  c.  71,  s.  24,  which  is  based  upon  the  provision  con- 
tained in  the  Larceny  Act,  1861  (24  k  25  Vict  c.  96,  s.  100). 
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into  whose  hands  they  may  have  got  (i).  The  Act 
goes  on,  however,  specially  to  provide  that  where  goods 
have  been  obtained  by  fraud,  or  other  wrongful  means 
not  amounting  to  larceny,  the  property  in  such  goods 
shall  not  revest  in  the  person  who  was  the  owner  of 
the  goods  by  reason  only  of  the  conviction  of  the 
offender.  This  is  a  modification  of  the  previous  law, 
for  it  had  formerly  been  held  that,  under  the  provisions 
contained  in  the  Larceny  Act,  1 86 1  (i)  (which  formerly 
entirely  governed  the  matter),  there  was  no  distinction 
between  cases  of  false  pretences  and  larceny  (/). 

Special  pro-  And  as  to  one  particular  kind  of  property,  viz.,  a 

Mieof ahorse,  horse,  it  is  expressly  provided  that  even  although 
bought  in  market  overt,  a  sale  of  it  will  confer  no 
better  title  than  the  vendor  had,  unless  it  has  been 
exposed  there  for  sale  for  an  hour  between  ten  in 
the  morning  and  sunset,  and  also  the  price,  colour, 
and  marks  of  it,  together  with  the  names,  descrip- 
tions, and  abodes  of  the  buyer  and  seller,  have 
been  taken  down  by  the  book-keeper ;  and  even  when 
these  formalities  are  complied  with,  if  the  horse  has 
been  stolen,  the  rightful  owner  may  at  any  time 
within  six  months  after  the  sale  recover  it,  on  tender- 
ing to  the  person  possessed  of  it  the  price  he  has  bond 
fide  paid  for  it  (m). 

Rights  of  a  A  person  who  has  found  a  chattel  does  not  acquire 

finder  of  goods,  ^^y  absolute  title  by  such  finding,  but  he  does  acquire 

a  qualified  title  that  will  be  good  against  all  the  world 

{%)  Oundy  V.  Lindsay,  3  App.  Gas.  459 ;  47  L.  J.  Q.  B.  481. 

{k)  24  &  25  Vict.  c.  96,  8.  100. 

{I)  BerUley  v.  Vilmont,  12  App.  Cas.  471  ;  57  L.  J.  Q.  B.  18.  The 
case  of  Moyce  v.  Nemngton,  4  Q.  B.  D.  32 ;  48  L.  J.  Q.  B.  125,  which 
was  overruled  by  BenUey  v.  VUmont,  is,  therefore,  now  good  law  under 
the  new  provision,  and  it  furnishes  an  apt  illustration  of  the  modifica- 
tion now  introduced. 

(m)  2  &  3  PhiL  &  M.  c.  7  ;  31  Eliz.  c.  12.  It  is  extraordinary  that 
the  Sale  of  Goods  Act,  1893,  should  have  left  these  old  statutes  still 
existing ;  but  it  does,  and  it  in  fact  expressly  recognizes  them  by  enact- 
ing (s.  22),  *' Nothing  in  this  section  shall  affect  the  law  relating  to 
the  sale  of  horses." 
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except  the  rightful  owner  or  his  representatives  (n), 
anless  he  has  fonnd  the  chattel  on  the  private  premises 
of  another  person,  when  the  finding  is  on  behalf  of 
such  person  (0).     Thus  in  Armory  v.  Delamirie  the  Armory  y. 
plaintiff,  a  chimney-sweeper's  boy,  had  found  a  jewel,        '""^' 
and  taken  it  to  the  shop  of  the  defendant,  a  goldsmith, 
to  know  what  it  was ;  he  there  delivered  it  to  the  de- 
fendant's apprentice,  who,  under  a  pretence  of  weigh- 
ing it,  took  out  the  stone,  and  the  master,  the  defendant, 
then  offered  the  plaintiff  three-halfpence  for  it.     On 
the  plaintiff  refusing  to  accept  this,  and  requiring  to 
have  the  jewel  back,  the  socket  was  returned  to  him 
without  the  stone,  and   this  action  was   brought  for 
damages  in  respect  of  the  wrongful  conversion.      It 
was  objected  that  the  plaintiff  had  no  title  to  enable 
him  to  sue  in  respect  of  the  wrongful  conversion,  but 
the  Court  decided  that  he  might  do  so  (p).     So  also  Bridges  v. 
where  a  person  picked  up  a  parcel  of  bank-notes  in    *^  ^'^"^ 
the  defendant's  shop,  and  temporarily  deposited  them 
with  the  defendant  to  restore  to  the  true  owner  when 
he  was  ascertained,  and  no  owner  appeared  to  claim 
them,   it   was   held    that    the   original    finder    might 
recover  them  from  the  defendant  (q).     But  where  a  South  stafford- 
labourer  was  employed  to  clean  out  a  reservoir,  and  Jp^^  y^^ 
found  two  rings  embedded  in  the  mud,  it  was  held  ^f^^'^^n, 
that  he  was  not  entitled  to  retain  them  against  the 
owners  of  the  reservoir,  they  having  control  over  that 
place  and  its  contents  (r).     It  will  be  observed  that 
in  Armory  v.  Delamirie  the  plaintiffs  claim  was  not 
against  the  owner  of  the  premises  where  the  jewel  was 
found,  whilst    in   SotUh    Staffordshire    Waterworks  v. 
Sharmxin  it  was ;  in  this  latter  case  the  finding  was 
really  on  behalf  of  the  employers,  and  their  title  was 
good  against  every  one  except  the  true  owner.     These 

(n)  Armory  v.  Ddamii've,  I  S.  L.  C.  343 ;  I  Strange,  504. 
(o)  SotUh  Staffordshire  WaUrworks  v.  Sharman  (1896),  2  Q.  B.  44  ; 
65  L.  J.  Q.  B.  460 ;  74  L.  T.  761. 
(p)  Armory  v.  Ddamirie,  supra. 
(q)  Bridges  v.  ffawkesvforth,  21  L.  J.  (Q.  B.)  75. 
(r)  South  Staffordshire  Waterworks  v.  Sha/mumf  supra. 
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cases  illustrate  the  rale  already  stated,  that  bare 
possession  is  generally  a  sufficient  title  as  against 
wrongdoers.  If  an  honest  finder  sells  to  a  person 
bond  fde  in  market  overt,  he  will  give  a  perfect  title, 
as  there  is  here  no  one  liable  to  be  prosecuted  and 
convicted. 

Treasure  Any  money,  coin,  gold,  silver  plate,  or  bullion  found 

(trouv^  in  the  earth  or  sea,  the  owner  whereof  is  un- 
known, is  called  treasure  trove.  The  property  therein, 
and  the  title  thereto,  under  different  circumstances, 
vest  either  in  the  Crown,  the  lord  of  the  manor  within 
whose  limits  it  is  found,  or  the  finder  (s),  but  the 
Crown  is  primd  fade  entitled  {t), 

A  judgment  A  person  purchasing  goods  from  one  against  whom  a 

thrtitie  to^°    judgment  has  been  signed,  gains  a  perfect  title  to  such 

good«.  goods  unless  they  are  actually  taken  in  execution,  or 

he  has,  at  the  time  of  acquiring  his  title,  notice  that  a 

writ  of  execution  is  lying  unexecuted  in  the  hands  of 

the  sheriff,  under  which  the  goods  might  be  seized  {u). 

Bankruptcy.     A  person  purchasing  goods  from  one  against  whom  a 

receiving  order  has  been  actually  made,  can  gain  no 

title  to  them,  unless  they  have  been  acquired  after  the 

bankruptcy,  and  before  the  trustee  has  intervened  to 

claim  them  (y) ;  nor  can  he  after  an  act  of  bankruptcy 

and  before  the  date  of  the  receiving  order,  unless  he 

has  bought  them  hond  fide  without  notice  of  the  act  of 

bankruptcy  {x). 

In  animals  of  such  a  nature  as  horses,  cows,  sheep, 

(«)  Brown's  Law  Diet  539. 

(0  AU.-Oeneral  v.  Moore  (1893),  I  Ch.  676 ;  62  L.  J.  Ch.  607  ;  68 
L.  T.  574. 

(w)  56  &  57  Vict.  c.  71,  8.  26. 

{v)  Cohen  v.  Mitchdl,  25  Q.  B.  D.  262  ;  59  L.  J.  Q.  B.  409 ;  63 
L.  T.  206.  It  is  the  same  with  regard  to  leaseholds  {Re  Clayton  dt 
Barday^a  Contract  (1895),  2  Oh.  212  ;  64  L.  J.  Ch.  615  ;  72  L.  T.  764), 
but  as  to  freeholds  or  copyholds,  no  title  can  be  acquired  to  them  from 
an  undischarged  bankrupt  even  though  the  trustee  has  not  intervened 
{Re  New  Latui  Development  Ataoeiatum  (1892),  2  Ch.  138  ;  61  L.  J.  Ch. 
495  ;  66  L.  T.  694). 

(x)  46  &  47  Vict,  c  52,  8.  49. 
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Ac,  a  person  may,  certainly,  have  an  absolute  property ;  Property  in 
but  in  animals  of  a  wild  nature  and  not  ordinarily  in  Jgi™* 
man's  dominion,  called  animals  ferce,  naturae,  he  can 
only  gain  a  qualified  property,  as  by  taming  them,  or 
their  being  on  his  land,  or  their  being  so  young  as  not 
to  be  able  to  get  away,  or  by  reason  of  his  being  pos- 
sessed of  a  forest,  chase,  or  rabbit-warren.  Also  in 
fish  a  person  may  gain  a  title  by  harpooning  or  hooking 
them  (y). 

Where  a  person  leases  his  lands  to  another  without  Property  in 
reserving  the  game,  it  belonged  by  the  common  law  to  Ktween  land- 
the  tenant;  but  by  the  Game  Act,  183  i  (2),  it  was  J^^^^<^ 
provided  that  in  all  cases  of  tenancies  existing  before 
the  passing  of  that  Act  (a),  the  landlord  should  have 
the  right  to  the  game,  except  such  a  right  had  been 
expressly  granted  or  allowed  to  the  tenant,  or  a  fine 
had  been  taken  upon  the  granting  or  renewal  of  the 
lease  (&).      Under  this  Act,  as  regards  the  future,  the 
occupier  for  the  time  being  of  lands  had  given  to  him 
the  sole  and  exclusive  right  of  killing  and  taking  the 
game  upon  the  land,  unless  such  right  was  reserved 
to  the  landlord  or  any  other  person ;  and  where  any 
landlord  had  reserved  to  himself  the  right  of  killing 
game  upon  any  land,  it  was  made  lawful  for  him  to 
authorize   any  other  person   or  persons,  who   should 
have   obtained   an   annual   game   certificate,  to   enter 
upon   such    land    for    the    purpose   of   pursuing  and 
killing  game  thereon   (c).       The  subject  of    ground  Ground  Q«ime 
game  is,  however,  now  governed  by  the  Ground  Game    ^  *^ 
Act,  1880  (d).     Under  this  Act  every  occupier  has,  as 
incident  to  and  inseparable  from  his  occupation,  the 
right,  either  by  himself  or  by  persons  duly  authorized 


iy)  Addison  on  Torts,  542. 

(2)  I  &  2  Wm.  4,  c.  32. 

(a)  October  5,  183 1. 

(6)  I  &  2  Wm.  4,  c.  32,  8.  7. 

(c)  Sect.  II. 

{d)  43  &  44  Vict.  c.  47. 
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by  him  in  writing  (e),  to  kill,  take,  and  sell  ground 
game,  concurrently  with  any  other  person  who  may  be 
entitled  to  kill  and  take  the  same,  and  every  condition 
or  agreement  which  purports  to  divest  the  occupier's 
right  in  this  respect  is  void  (J),  This  provision  does 
not,  however,  apply  to  cases  in  which,  at  the  time  of 
the  passing  of  the  Act  (g),  the  right  of  taking  game 
was,  for  valuable  consideration,  vested  in  some  person 
other  than  the  occupier  (h).  It  has  been  decided  that 
the  Ground  Game  Act  does  not  prevent  a  tenant 
from  absolutely  assigning  his  right  to  kill  game,  to 
a  third  person  for  value,  but  that  it  only  makes 
void  any  arrangement,  of  any  kind,  which  as  between 
the  landlord  and  the  tenant  would  bar  the  tenant's 
right  (t). 

II.  The  It  has  been  stated  that  torts  to  personal  property 

tTemTOlveB*  consist  mainly  of  trespass  or  conversion.  The  dis- 
tinction between  trespass  to  goods  (which  is  called 
trespass  de  bonis  asportatis)  and  conversion  of  goods 
has  been  well  expressed  as  follows :  "  If  a  man  who 
has  no  right  to  meddle  with  goods  at  all,  takes  them 
and  removes  them  from  one  place  to  another,  an  action 
may  be  maintained  against  him  for  a  trespass ;  but 
he  is  not  guilty  of  a  conversion  of  them  unless  he  re- 
moved the  goods  for  the  purpose  of  taking  them  away 
from  the  plaintiff,  or  of  exercising  some  dominion  or 
control  over  them  for  the  benefit  of  himself  or  of  some 
other  person  "  (A).     Numerous  instances  of  trespass  to 

(e)  The  Act  provides  that  the  oocupier  himself,  and  one  other  person 
authorized  in  writing  by  such  occupier,  shaU  be  the  only  persons 
entitled  under  its  provisions  to  kill  ground  game  with  firearms ;  and 
that  no  person  shall  be  authorized  by  the  occupier  to  kill  or  take 
ground  game  in  any  way,  except  members  of  his  household  resident  on 
the  land  in  his  occupation,  persons  in  his  ordinary  service  on  such 
land,  and  any  one  other  person  bond  fide  employed  by  him  for  reward, 
in  the  taking  and  destruction  of  ground  game  (43  k  44  Vict.  c.  47,  s.  i). 

(/)  43  &  44  Vict  c.  47,  ss.  I,  3,  4,  8 ;  Sherrard  v.  Oaseoigne  (1900), 
2  Q.  B.  279 ;  69  L.  J.  Q.  B.  720;  82  L.  T.  850. 

ig)  September  7,  1880.  (A)  43  &  44  Vict.  c.  47,  s.  5. 

(t)  Morgan  v.  Jackson  (1895),  i  Q.  B.  885 ;  64  L.  J.  Q.  B.  462; 
72  L.  T.  593 
"     "ddi 


(Jb)  Addison  on  Torts,  498. 
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goods  might  be  given ;  thus  in  the  case^  of  carriers  instances, 
of  goods,  or  innkeepers,  dealing  wrongfully  with  the 
goods  they  are  conveying  or  holding,  here  are  common 
instances  in  which  an  action  will  lie  (I),  So  also  if 
a  wrongful  distraint  is  made  on  goods,  this  is  a  tres- 
pass (m).  As  examples  of  conversion  of  goods  may  be 
mentioned  the  appropriation  of  goods  by  a  bailee,  or 
where  any  one  finding  goods,  afterwards  refuses  to  give 
the  same  up  to  the  real  owner  on  demand  made. 

But  all  acts  of  trespass  or  injury  to  goods  are  not  Duty  u  to 
of  a  direct  nature,  for  they  may  arise  in  various  ways.  thSi^a'!**"* 
Thus,  if  one  person  lends  out  to  another,  or  gives  to 
another  to   carry,  any  article  of  a  highly  dangerous 
character,  or  which,  though  not  naturally  dangerous, 
has  yet  such  defects  as  to  make  it  dangerous,  of  which 
fact  he  is  or  ought  to  be  aware,  he  is  liable  for  any 
injury  done  to  property  thereby  (n).     And  any  person  Uplands  v. 
who  brings  and  keeps  on  his  property  for  his  own  pur-  ^^^^^^^'' 
poses  animals  or  any  other  things — e,g.  water  or  sewage 
— which  may  escape  and  do  injury  to  property,  is  liable 
for  ally  injury  occasioned  thereby,  for  it  is  the  duty 
of  the  owner  to  keep  the  same  under  due  control,  so 
that  they  may  do  or  cause  no  injury  (0).      Sic  utere 
tuo  ut  aiienum  non  Icedas  (p)  is,  indeed,  an  established 
principle  governing  such  cases  as  this,  and  if  a  person 
will  bring  into  or  collect  on  his  property  things  of 
a  manifestly  dangerous  nature,  or  which  may  become 
so,  he  does  it  at  his  own  peril,  and  it  is  not  necessary, 
if  damage  occurs  by  reason  of  their  escape,  to  prove 

{I)  See  as  to  carriers,  antCf  pp.  128-138;  as  to  innkeepers,  a/nU, 
pp.  138-142. 

(m)  As  to  which  see  ante,  p.  79,  and  Semayne^s  Case,  there  referred 
U> ;  also  as  to  when  a  person  will  be  a  trespasser  ah  initio,  see  ante, 
p.  83,  and  the  Six  Carpenters^  Case,  thera  referred  to. 

(w)  Blaekmore  v.  Brittol  tL-  Exeter  Ry.  Co.,  27  L.  J.  (Q.  B.)  167. 

(0)  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  Cas.  330 ;  34  L.  J.  Ex.  177  ; 
Ander»[yi\  v.  Oppenheimer,  5  Q.  B.  D.  602 ;  49  L.  J.  Q.  B.  (App.)  708 ; 
Snoio  V.  Whitehead,  27  Cb.  D.  588 ;  53  L.  J.  Ch.  885  ;  51  L.  T.  253  ; 
33  W.  R  128  ;  Ballard  v.  Tomlinson,  29  Ch.  D.  1 1$  ;  54  L.  J.  Ch.  454 ; 
52  L.  T.  942. 

(p)  "Use  your  own  rights  so  that  you  do  not  hurt  those  of  another." 
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Nichols  V. 
Marsland. 


negligence.  Thus,  to  further  illustrate  this,  it  may  be 
mentioned  that  where  the  owner  of  land  had  thereon 
a  yew-tree,  the  branches  of  which  projected  on  to  his 
neighbour's  land,  and  the  neighbour's  horse  ate  some 
of  the  leaves  and  was  poisoned  thereby,  the  owner  of 
the  land  on  which  the  tree  was  growing  was  held 
liable  {q) ;  but  where  the  same  thing  happened,  ex- 
cept that  the  branches  of  the  yew-tree  did  not  pro- 
ject, but  the  plaintiff's  horse  trespassed  and  ate  the 
leaves,  it  was  held  the  defendant  was  not  liable  (r) 
And,  notwithstanding  what  has  been  stated,  if  the 
injury  caused  by  a  dangerous  thing  on  a  person's  land 
is  due  to  the  act  of  God — that  is,  such  an  act  as 
could  not  ordinarily  be  anticipated — the  party  is  not 
here  liable.  Thus,  where  the  defendant  had  on  his 
land  stored-up  water,  and  an  overflow  occurred  from 
an  extraordinary  storm,  it  was  held  that  the  defendant 
was  not  liable  (5). 


WhdUey  v. 
Lanctuhire 
<fc  Yorkshire 
Railway 
Company. 


Where  a  person  is  not  responsible  for  the  dangerous 
thing  that  is  on  his  land  being  there,  he  naturally  is 
not  liable  for  its  escape ;  but  he  is  not  justified  in 
actively  transferring  the  mischief  on  to  his  neigh- 
bour, and  will  be  liable  if  he  does  that.  Thus  where, 
on  account  of  excessive  rainfalls,  a  quantity  of  water 
accumulated  against  a  railway  embankment,  which  it 
threatened  to  destroy,  and  to  protect  it  the  railway  com- 
pany cut  trenches  which  caused  the  water  to  be  trans- 
ferred to  the  lower  land  of  the  plaintiff,  it  was  held 
that  the  company  was  liable  for  the  damage  done  {t). 


Injuries  by 
animals. 


With  regard  to  animals /ero?  ncUurcBy  such  as  rabbits, 
and  with  regard  also  to  pigeons,  it  seems  that  though 


{q)  Crowhurst  v.  Amersham  Burial  Boards  4  Ex.  D.  5.     See  also 

'rth  V.  Bowling  Iron  Co.^  3  C.  F 

(r)  Pouting  v.  Noakes  (1894),  2  Q.  B.  281  ;  63  L.  J.  Q.  B.  549; 


(s)  Nichda  v.  Marsland,  2  Ex.  D.  i  ;  46  L.  J.  Ex.  174 ;  25  W.  R. 

173- 

{t)  WhaUey  v.   Lancashire  d*  Yorkshire  Ry.  Co.y  13  Q.  B.  D.  131  ; 
50  L.  T.  472  ;  53  L.  J.  Q.  B.  285  ;  32  W.  R.  71 1. 
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a  person  breeds  them  on  his  land,  as  he  only  has  pro- 
perty in  them  whilst  on  his  land,  he  is  not  liable 
for  any  injury  they  may  do  if  they  escape,  the  only 
remedy  of  the  person  injured  being  to  capture  or  de- 
stroy them  (u).  Subject  to  this,  however,  in  the  case 
of  creatures  which  are  by  their  very  nature  likely  to 
do  injury,  the  person  owning,  keeping,  or  harbouring 
them  is  always  liable  for  any  damage  done  by  them  ; 
but  in  the  case  of  animals  nol  of  such  a  character,  to 
make  a  person  liable  for  injuries  to  property  done  by 
them,  a  previous  scienter  or  knowledge  of  the  creature's  sderuer. 
mischievous  propensities  must  be  proved  (v).  This  is 
shewn  more  particularly  with  regard  to  injuries  to  the 
person  (x),  but  it  has  also  application  to  injuries  to 
goods.  On  the  above  principle,  therefore,  that  the 
scienter  of  the  owner  must  be  shewn,  it  was  formerly 
held  that  if  a  man's  dog  strayed  and  trespassed  on 
another's  land,  and  by  biting,  worrying,  or  otherwise, 
injured  that  other's  sheep  or  cattle,  unless  the  owner 
could  be  proved  to  have  known  that  his  dog  had 
previously  so  acted',  he  was  not  liable,  because,  it  was 
said,  the  worrying  and  killing  of  sheep  is  not  in  ac- 
cordance with  the  ordinary  instinct  and  nature  of  the 
animal  (y).  The  contrary  is,  however,  now  the  law,  it  Dogg  Act, 
being  enacted  (z)  that  "  the  owner  of  every  dog  shall  be  ^^^' 
liable  in  damages  for  injury  done  to  any  cattle  or  sheep 
by  his  dog,  and  it  shall  not  be  necessary  for  the  party 
seeking  such  damages  to  shew  a  previous  mischievous 
propensity  in  such  dog,  or  the  owner's  knowledge  of 
such  mischievous  propensity,  or  that  the  injury  was 
attributable  to  neglect  on  the  part  of  such  owner  "  (a). 


(u)  Addiflon  on  Torts,  131. 

(v)  Saunders  v.  Teape^  51  L.  T.  263  ;  48  J.  P.  757  ;  Cox  v.  BurbiHdge, 
16  0.  B.  N.  S.  430. 

{x)  See  po8tf  p.  418. 

ly)  Addison  on  Torts,  130. 

(z)  28  &  29  Vict,  a  60,  8.  I, 

(a)  The  occupier  of  a  house  where  a  dog  is  by  his  permission,  is  to  be 
deemed  an  "owner"  (sect.  2),  so  that  an  innkeeper  has  been  held 
responsible  under  this  enactment  for  an  injury  done  by  a  guest's  dog 
{Oardner  v.  ffart,  44  W.  R.  527). 
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On  this  enactment  it  has  recently  been  decided  that 
the  owner  of  sheep  or  cattle  may  recover  for  an  injury 
done  them  by  the  defendant's  dog,  even  though  the 
animals  were  trespassing  on  the  defendant's  land  at  the 
time  (6).  Damages,  where  not  exceeding  ;f  5,  are  under 
the  provisions  of  this  Act  recoverable  summarily  before 
a  justice  or  justices  in  petty  sessions.  It  will  be 
noticed  that  the  words  used  in  the  Act  are  injuries 
to  ^'  cattle  and  sheep  "  6nly,  so  that  as  to  injuries  to 
animals  not  coming  under  those  designations,  or  to 
other  personal  property,  the  rule  as  to  the  necessity 
of  proving  the  scienter  of  the  owner  still  remains  law ; 
thus  in  the  case  of  an  injury  done  by  one  dog  to 
another,  scienter  must  still  be  proved.  It  has,  how- 
ever, been  decided  on  the  general  intention  of  the  Act, 
that  the  term  "  cattle  "  includes  horses  (c). 


What  will  As  to  what  will  amount  to  a  scienter  of  viciousness, 

JcSfnJer.  °  1*  ^^  enough  to  shew  that  the  owner  was  in  any  way 
aware  of  the  animal's  savage  disposition,  and  it  is  not 
actually  necessary  to  prove  that  the  animal  has  pre- 
viously actually  done  some  injury  (d).  If  the  owner  of 
an  animal  appoints  a  servant  to  keep  it,  the  servant's 
knowledge  of  the  animal's  disposition  is  equivalent  to 
the  knowledge  of  the  master ;  but  it  is  not  necessarily 
so  if  the  servant  is  not  so  specially  appointed,  or  has 
no  special  control  in  the  matter  («). 

The  doctrine  The  doctriue  of  Scienter  in  relation  to  injuries  to 

does  not  apply  animals  is  not  applicable  to  cases  where  there  is  an 

im^obiii^tb"  independent  obligation  by  contract  to  take  reasonable 

existing  by  care:   80  that  where  the   plaintiff  intrusted   the   de- 

contract. 

fendant  with  a  colt  to  take  care  of,  and  the  defendant 
put  it  in  a  field  near  to  where  he  kept  a  bull,  and  the 

(6)  Orange  v.  SUcock,  77  L.  T.  340 ;  61  J.  P.  709. 

(c)  Wright  v.  Pearson,  L.  R.  4  Q.  B.  582 ;  38  L.  J.  (Q.  B.)  312. 

(d)  Worth  V.  OUling,  L.  R.  2  C.  P.  685.  As  to  what  is  sufficient 
proof  of  scienter  in  the  case  of  a  dog  biting  a  person,  see  Osborne  v. 
Chocqued  (1896),  2  Q.  B.  109 ;  65  L.  J.  Q.  B.  534  ;  post,  p.  418. 

(«)  Baldwin  v.  Casella,  L.  R  7  Ex.  325 ;  StiUs  v.  Cardiff  Steam 
Navigation  Co.,  33  L.  J.  Q.  B.  31a 
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ball  gored  the  colt,  it  was  held  that  the  defendant 
was  liable  although  he  had  no  knowledge  of  the  buirs 
vicioasness,  and  in  fact  had  always  believed  it  to  be  a 
perfectly  gentle  animal  (/). 

Although  a  person  is  not  liable  as  a  trespasser  for  if  a  dog  of  a 
his  dog  straying  on  to  his  neighbour's  lands  (y),  yet  if  ^pensUy ' 
it  be  of  a  peculiarly  mischieyous  propensity,  wbich  is  f*^^"*J^e^^* 
known  to  him,  he  is  liable  for  any  injury  it  may  do  owner 'is  liable, 
to  his  neighbour's  property  (h) ;  and  if  a  dog  whose 
nature  it  is  to  destroy  game,  or  who  has  been  trained 
for  that  purpose,  strays  on  to  another's  land  and  does 
injury  in  that  way,  the  owner  is  liable  in  respect  of 
all  such  injury  (i). 

To   kill    or   injure    any   creature    the  property  of  itiaatortioua 
another  is   a  tortious  act,  for  which  the   person  so  J^j^re  another 
killing  or  injuring  will  be  liable,  even  although  the  "*^J^**°*^ 
creature  be  only  a  dog  or  a  cat.     And  it  is  also  a 
tortious  act  to  kill  the  dog  of  another,  although  it  is 
actually  known  to  be  of  a  ferocious  disposition,  and 
is  found  going  at  large ;   unless,  indeed,  it  is  actually 
attacking  a  person  at  the  time  when  it  is  killed  (k), 

A  person  is  not  justified  in  killing  his  neighbour's  straying 
dog  or  cat  which  he  finds  on  his   land,  unless   the  *^™  *' 
animal   is   in   the   act  of    doing   some   injury   which 
can  only  be  prevented  by  its  slaughter  (I),     And  it  injury  done 
has  been  held  that  if  a  person  sets  on  his  land  a  trap   ^  *™^* 
for  foxes,  and  baits  it  with  such  strong-smelling  meat 
as  to  attract  his  neighbour's  dog  or  cat  on  to  his  land 
to   the   trap,  and   such   animal  is  thereby   killed   or 
injured,  he  is  liable  for  the  act,  though  he  had  no 
intention  of  doing  it,  and  though  the  animal  ought 
not  to  have  been  there  (m). 

(/)  Smiih  V.  CooJc,  i  Q.  B.  D.  79  ;  45  L.  J.  Q.  B.  122. 

Ig)  See  ante,  p.  328. 

{h)  Addison  on  Torta,  130. 

(t)  Read  v.  Edwards,  17  C.  B.  (N.  S.)  245  ;  34  L.  J.  0.  P.  32. 

{k)  Addison  on  Torts,  508  ;  see  poit,  p.  355. 

{I)  Ibid.,  508,  509. 

(m)  Towntend  v.  Watken,  9  East,  277. 
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Gonyenion  A  person  can  be  guilty  of  an  act  of  trespass  or  con- 

M*agent'8  act,  version  by  his  agent ;  and  the  ratification  of  a  prior 
*"4*^®?^J^  act  originally  unauthorized,  will  amount  to  a  conver- 
sion by  the  person  so  ratifying  it,  provided  the  per- 
son doing  the  act  professed  at  the  time  to  be  doing 
it  as  his  agent.  Thus,  if  A.  meddles  with  the  goods  of 
B.  and  takes  them  away,  professing  to  act  in  so  doing 
for  0.,  who  gave  him  no  instructions  or  authority  to 
do  so,  but  C.  afterwards  acknowledges  and  ratifies  the 
act,  it  amounts  to  conversion  by  C.  But  for  a  ratifi- 
cation to  have  this  effect,  it  must  be  with  the  full 
knowledge  of  the  nature  of  the  act  committed,  or 
with  an  intention  to  adopt  that  act  at  all  events,  so 
that  where  a  landlord  gave  a  broker  a  warrant  to 
distrain  for  rent,  and  the  broker  took  away  and  sold 
a  fixture  and  paid  the  proceeds  to  the  landlord,  who 
received  the  money  without  inquiry,  but  yet  without 
any  knowledge  of  the  broker's  irregularity,  it  was 
held  that  no  such  authority  appeared  as  would  sustain 
an  action  against  the  landlord  (n). 

Conversion  by       If  a  persou  in  any  way  unlawfully  meddles  with 
and'uking*"^  and  cxerciscs  an  act  of  ownership  over  the  goods  of 
awaygooda.      another,  an  act  of  conversion  is  at  once  committed, 
and  an  action  for  such  conversion  may  be  maintained 
immediately    against    him.       Thus,    in    the    case    of 
Cochrane  "7.  Rymill  (o),  the  plaintiff  advanced  money 
Conversion  by  to  oue  Poggs  on  a  bill  of  Sale  of  his  effects.     The 
defendant,  an  auctioneer,  without  notice  of  the  plain- 
tiff's rights,  by  the  direction  of  Peggs,  sold  the  effects, 
and  after  deducting  money  he  had  advanced  Peggs  on 
account,  paid  the  whole  balance  to  him.     The  plaintiff 
sought  to  recover  the  value  of  the  goods  on  the  ground 
of  their  conversion  by  the  defendant,  and  it  was  held 
that   the    plaintiff  was    entitled    to  recover,   for    the 

(n)  Freeman  v.  Rother,  13  Q.  B.  780. 

(0)  40  L.  T.  744 ;  27  W.  R.  776.  This  case  is  perfectly  distinguisb- 
able  from  a  subsequent  case  of  NcUional  Mercantile  Bank  v.  RymUl, 
44  L.  T.  767. 


auctioneers. 
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dealing  with  the  property  and  sale  by  the  defendant 
amounted  to  a  conversion.  But  if  in  this  case  the 
goods  had  been  sent  to  the  defendant  in  the  ordinary 
and  usual  course  of  the  business  of  the  person  sending 
them  (/?),  the  decision  would  have  been  different  (q). 
It  may  be  noticed  that  the  protection  afforded  to  a 
purchaser  of  goods  in  market  overt  (r)  does  not  ex- 
tend to  an  auctioneer  selling  in  market  overt,  so  as 
to  save  him  from  the  consequences  of  an  inadvertent 
conversion  (s). 

If  goods  come  to  a  person's  hands  lawfully  in  the  When  demand 
first  instance,  and  he  then  detains  them,  to  enable  the  beforrsuing 
owner  to  maintain  an  action  for  conversion,  he  must  ^^^  conversion, 
first  make  a  demand  for    such  goods,  and  then,  on 
refusal  to  deliver  them,   he  may  sue  for  their    con- 
version  (t).     This  demand   for,   and   refusal   of,   the 
goods,  furnishes  evidence  of  a  conversion  of  them  either 
then  or  at  some  time  previously  (u). 

There  are,  however,  some  cases  in  which  a  person  is  when  a 
justified  in  refusing  to  deliver  up  goods  in  his  posses-  Furtmed^in 
sion  thouffh  he  is  not  the  owner  of  them,  and  in  which  refusing  to 

deliver  goods 

his  refusal  will  not  render  him  guilty  of  a  conversion,  to  the  owner. 
Thus  if  goods  are  deposited  in  a  person's  hands  for 
another,  but  subject  to  a  certain  charge  in  some  third 
person's  favour,  here  the  depositee  is  justified  in  refus- 
ing to  deliver  the  goods  over  to  the  owner  of  them 
unless  he  has  ascertained  whether  such  charge  does  or 
does  not  exist.      And,  with  still  greater  force,  if  the 


(/))  It  matters  not  that  the  auctioneer  was  acting  in  the  way  of  bis 
ordinary  business ;  that  will  not  protect  him.  The  case  of  Turner  v. 
Hockey  (56  L.  J.  Q.  B.  301),  in  so  far  as  it  decides  anything  to  the 
contrary,  cannot  be  maintained.  See  Barker  v.  Furlong  (1891),  2  Ch. 
172  ;  64  L.  T.  411  ;  Consolidated  Co.  v.  Curtis  (1892),  i  Q.  B.  495  ; 
61  L.  J.  Q.  B.  325  ;  40  W.  R.  426. 

iq)  National  Mercantile  Bank  v.  ffampson,  5  Q.  B.  D.  177  ;  28  W.  R. 
424  ;  Taylor  v.  M'Keand,  5  C.  P.  D.  358  ;  49  L.  J.  O.  P.  D.  563 ;  28 
W.  R.  528. 

(r)  See  ante,  p.  341. 

(«)  Ddaney  v.  Wallis,  14  Ir.  Reps.  Ch.  31. 

{t)  Thorogood  v.  Robinson,  6  Q.  B.  772. 

(w)  WiUon  V.  Oirdlestone,  5  B.  &  Aid.  847. 
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depositee  has  himself  some  claim  in  the  nature  of  a 
lien,  he  is  justified  in  retaining  the  goods  until  such 
lien  is  satisfied.  If,  however,  the  lien  is  disputed, 
and  the  owner  brings  an  action  to  recover  the  goods, 
he  can  at  once  obtain  possession  of  them  on  paying 
into  court  the  amount  of  the  lien  to  abide  the  result  of 
the  action  (v).  And  if  a  person  has  goods  of  another 
and  leaves  them  with  his  servant,  and  demand  of  them 
from  the  servant  is  made  by  the  owner,  here  the  ser- 
vant is  justified  in  refusing  to  deliver  them  up  until 
he  has  had  an  opportunity  of  receiving  his  master's  in- 
structions upon  the  subject ;  and  such  a  refusal  is  a 
qualified,  reasonable,  and  justifiable  refdsal,  and  no 
evidence  of  a  conversion  in  an  action  brought  by  the 
owner  against  the  master  (x). 


Right  of  owner 
to  foUow 
proceeds  of 
goods  wrong- 
fuUy 
converted. 


The  owner  of  goods  which  have  been  wrongfully 
converted  may  follow  the  proceeds  thereof  so  long  as 
he  can  mark  or  distinguish  them,  and  provided  there 
is  no  countervailing  and  superior  title,  such  as  a  pur- 
chase in  market  overt.  Thus,  where  a  person  wrong- 
fully obtained  goods  and  sold  them,  and  the  proceeds 
of  sale  were  paid  into  a  colonial  bank  for  the  purpose 
of  transmission  to  its  London  branch,  it  was  held  that 
the  owners  of  the  goods  were  entitled  to  follow  the 
proceeds  into  the  hands  of  the  bank  (y). 


Interpleader, 
what  it  IB,  &c. 


Where  a  person  is  in  doabt  which  of  two  or  more 
persons  demanding  goods  of  him  is  the  true  owner  to 
whom  he  ought  to  deliver  them,  the  course  open  to  him 
is  to  interplead,  that  is,  take  certain  steps  to  have  it 
decided  between  those  parties  which  of  them  is  the 
one  entitled.  There  was  always  a  process  of  inter- 
pleader in  equity,  but  this  necessitated  the  person  in 
doubt  filing  a  bill  there,  so  that  if  an  action  was  brought 

(v)  Order  L.  rule  8  ;  Oebrutler  Naf  v.  Ploton,  2$  Q.  B.  D.  13 ;  63 
L.  T.  328. 

(x)  Addison  on  Torts,  505. 

iy)  ComiU  des  Aasureurs  MarUvmes  v.  Standard  Bank  of  South  Africay 
I  C.  &  E.  87. 
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against  him  by  one  of  the  parties,  and  he  did  not  know 
whether  that  person  or  the  other  was  entitled,  his  only 
course  to  obtain  relief  was  to  file  a  bill  of  interpleader. 
This  process  of  interpleader  in  equity  has,  however, 
long  been  obsolete,  there  being  full  provisions  as  to 
interpleader  at  common  law  («). 

There  may  be  many  cases  in  which  the  commission  ill.  Juatifica- 
of  a  trespass  to  goods  is  justifiable,  as  has  incidentally  **°'** 
appeared  in  some  of  the  foregoing  remarks.      **  If  a  iiuitan«jeB  of 
man's  goods  and  chattels  obstruct  me  in  the  exercise  ^"*  ^  °*  *^°* 
of  my  right  of  way,  I  have  a  right  to  remove  them. 
If  he  places  a  horse  and  cart  in  the  way  of  the  access 
to  my  house,  or  before  the  door  so  that  I  cannot  drive 
up  to  it,  I  have  a  right  to  lay  hold  of  the  horse  and 
lead  him  away,  and,  if  necessary,  to  whip  him  to  make 
him  move  on.      So,  if  a  person's  goods  are  placed  on 
my  ground,  I  may  lawfully  remove  them  ;  and  if  his 
cattle  or  sheep  come  upon  my  land,  I  may  chase  them 
and  drive  them  out "  (a).      All  these  form  instances  of 
justification. 

It  is  perfectly  justifiable  to  kill  a  naturally  ferocious  When  juatifi- 
animal  which  is  found  at  large,  e,g,  a  lion  or  a  tiger,  ^other'a* 
but  this  does  not  extend  to  justify  a  person  killing  »n»»n»l- 
a  ferocious  dog  simply  found  at  large  (6).      But  it  is 
perfectly  justifiable  for  a  person  who  is  attacked  by  a 
dog  to  kill  it  in  self-defence,  or  to  kill  it  when  it  is 
chasing  sheep  or  cattle,  and  they  cannot  be  otherwise 
preserved  (c).     It  is  also  justifiable  for  the  police  to 
detain  any  dogs  found  at  large  without  an  owner,  and 
if  any  dog   is  of  an   actually  dangerous  disposition, 
application  may  be  made  to  justices,  who  may  order  it 
to  be  destroyed  {d). 


(2)  See  Indermaur's  Manual  of  Practice,  153-157. 

(a)  Addison  on  Torts,  497,  498. 

(6)  Ante,  p.  351. 

(c)  Ibid. 

{d)  34  &  35  Vict.  c.  56. 
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Acts  nofc  renily  Gases  in  whlch  a  person  is  justified  in  refusing  to 
trespasB  or  *^  K^^®  "P  g^o^^,  though  belonging  to  the  person  making 
conversion.  the  application  for  delivery  to  him,  have  already  been 
mentioned  (e).  These  cases  cannot  be  called  the  justi- 
fication of  a  conversion,  but  rather  cases  in  which  acts, 
though  apparently  constituting  a  conversion,  do  not 
actually  amount  to  it.  So  also  with  regard  to  the 
justification  of  a  trespass,  perhaps  these  cases  would 
be  more  correctly  described  as  cases  in  which  acts, 
though  apparently  constituting  a  trespass,  do  not 
actually  amount  to  it. 


An  act  done 
accidentally 
may  be  ex- 
cusable. 


IV.  Miscella- 
neoua  point. 


Although  a  person  does  what  is  apparently  an  un- 
justifiable injury  to  another's  property,  he  may  find 
an  excuse  for  it  by  shewing  that  it  was  the  result  of 
unavoidable  accident ;  as  if  a  man  is  riding  along  the 
streets,  and  accidentally,  and  without  any  fault  on  his 
part,  his  horse  runs  away  and  does  injury,  he  is  not 
liable.  So  again,  on  the  same  principle,  if  a  person 
is  walking  along  the  street,  and  accidentally  slips,  and 
falls  against  and  breaks  a  window,  he  is  not  liable  for 
the  damage  done.  But  if,  in  either  of  these  cases, 
at  the  time  of  the  accident  the  person  was  doing  an 
unlawful  act,  e.g.  committing  an  assault,  he  would 
be  liable  (/). 

Self-defence  is  a  natural  act  open  to  every  man, 
and  if  a  person  has  actual  possession  of  goods  or  other 
personal  property,  and  another  wrongfully  attempts 
to  take  the  same  from  him  against  his  will,  he  is 
perfectly  justified  in  using  all  force  necessary  for  the 
purpose  of  defending  his  own  possession  and  preventing 
the  act  of  trespass  or  conversion ;  he  must,  however, 
use  no  more  force  than  is,  under  the  circumstances  of 
the  case,  necessary  (g). 

{e)  Ante,  pp.  353,  354. 

(/)  Hammock  v.  WhUe,  5  L.  T.  Rep.  (N.  S.)  676  ;  and  nee  Vaugkan 
V.  Taff  VaU  Ry.  Co.,  5  H.  &  N.  679 ;  Mamoni  v.  Doufflas,  6  Q.  B.  D. 
145  ;  50  L.  J.  Q.  B.  289 ;  29  W.  R  425. 

(g)  Broom's  Coins.  205  ;  judgment  in  case  of  JReg,  v.  Wilton,  3  A.  & 
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And  even  if  a  person  is  wrongfally  dispossessed  of  Beoapfcion. 
his  goods,  he  has  the  right  of  recaption.      Recaption 
may  be  defined  as  a  remedy  by  the  act  of  the  party, 
consisting  in  the  right  of  the  true  owner  of  goods  to 
follow  them  into  the  hands  of  another,  and  actually 
retake  them  from  that  other  and  repossess  himself 
thereof  (A).     And  a  person  to  exercise  this  right  of  How  a  person 
recaption,  if  the  taker  has  removed  the  goods  on  to  erfStinga'** 
his  own  land,  may  enter  thereon  and  take  them,  and  "^cap^ion- 
will  commit  no  trespass  in  so  doing ;  but  in  exercising 
this  right  he  must  be  careful  not  to  do  any  act  that 
may  render  him  in  his  turn  an  aggressor — he  must 
not  use  any  undue  force,  must  not  effect  the  retaking 
in  a  riotous  manner,  and  must  not  commit  a  breach  of 
the  peace. 

When  trespass  to  goods  is  committed,  or  a  conversion  Who  can  sue 
of  them  takes  place,  the  person  possessed  of  them  at  oonveraronf  ^^ 
the  time  of  the  committing  of  the  wrongful  act  is 
generally  the  person  entitled  to  maintain  an  action 
in  respect  of  it.  But  in  the  case  of  a  bailment  of  BaiimenU. 
goods,  there  being  an  interest  in  both  the  bailor  and 
the  bailee,  the  rule  as  regards  many  tortious  acts 
is,  that  either  or  both  of  them  may  maintain  an 
action  in  respect  thereof  (i).  Thus,  if  goods  are  let 
out  by  A.  to  B.,  and  a  trespass  is  committed  in  respect 
of  them  by  a  third  person,  0.,  whereby  they  are  de- 
stroyed, or  permanently  and  materially  damaged,  B. 
may  sue  in  respect  of  the  direct  loss  to  him,  and  the 
bailor  A.,  who  is  entitled  after  the  determination  of 
the  bailment,  may  sue  for  the  ultimate  injury  done 
to  him.  To  entitle  the  bailor,  however,  in  such  a 
case  to  sue,  the  injury  done  must  be  of  a  permanent 
nature  (k).  But  where  a  conversion  takes  place  in 
respect  of  goods  the  subject  of  a  bailment,  and  the 

{h)  Brown's  Law  Diet.  444. 

(t)  Per  Parke,  B.,  Meg.  v.  Vincent,  21  L.  J.  (N.  C.)  109;  -Bee  also 
ante,  pp.  142,  143. 

(k)  Hall  V.  Pickard,  3  Camp.  187  ;  Mears  v.  London  <fc  Soutk- 
WesUm  Ry,  Cb.,  11  C.  B.  (N.  S.)85o. 
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bailee  has  a  right  to  them  for  some  fixed  and  specific 
period  yet  unexpired,  here  the  bailor  cannot  sue  in 
respect  of  the  conversion,  but  the  action  must  be  by 
the  bailee ;  unless,  indeed,  the  very  conversion  occurs 
by  a  tortious  act  of  the  bailee  which  determines  the 
bailment  (I), 


Remedy  for 
pass  to 


The  legal  remedy  for  a  trespass  was  originally 
either  by  action  of  trespass  for  damages  for  any  direct 
injury  done,  or  an  action  of  trespass  on  the  case  for 
any  injury  not  direct,  but  consequential,  and  this  was, 
in  fact,  the  only  difierence  in  the  two  forms  of  action. 
The  present  system  of  pleading  under  the  Judicature 
practice,  however,  now  entirely  does  away  with  all 
such  distinctions  (and,  indeed,  this  distinction  of 
forms  of  action  had  ceased  long  before),  and  in  re- 
spect of  a  trespass  committed  to  goods,  the  proper 
remedy  is  by  an  action  to  recover  damages  for  the 
tortious  act. 


Remedy  for  With  regard,  however,  to  cases  in  which  the  tor- 

vera?OTi!*  ^^^  tious  act  amounts  not  merely  to  trespass,  but  to 
a  conversion  of  goods,  that  is,  to  the  actual  taking 
away  and  wrongful  appropriation  of  them,  or  where 
goods  are  wrongfully  detained  by  a  person  from  the 
true  owner,  though  all  distinctions  in  the  forms  of 
action  are  now  quite  done  away  with,  yet  it  will  be 
useful  to  note  the  former  remedies  and  the  present 
Former  action  position.  In  cases  of  couversiou,  the  action  brought  was 
an  action  of  trover — so  called  because  founded  on  the 
supposition,  generally  a  mere  fiction,  that  the  defendant 
had  found  the  goods  in  question  (m), — and  the  claim  of 
the  plaintiff  was  not  for  the  return  of  the  goods,  but  to 
recover  the  value  of  them.  In  the  case  of  wrongful 
conversion  now,  though  there  is  no  such  thing  as  an 
action  of  trover,  yet  the  remedy  may  still  well  be  called 


of  trover. 


(/)  Fenn  v.  BitOetUm,  7  Ex.  159. 
(m)  Wharton's  Law  Lexicon,  748. 
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an  action  in  the  nature  of  an  action  of  trover,  being  to 
recover  the  value  of  them  aa  formerly. 

But  when  goods  were  wrongfully  detained  from  a  Former  actiou 
person,  there  was  another  action  that  he  might  bring,  ^  ®  ***"®' 
called  an  action  of  detinue,  being  to  recover  the  goods, 
or  on  failure  thereof  the  value,  and  also  damages  for 
their  detention  (n).  It  was  in  the  option  of  the  de- 
fendant, on  a  verdict  against  him,  either  to  return  tbe 
goods  or  pay  their  value ;  but  by  the  Common  Law 
Procedure  Act,  1854  (0),  it  was  enacted  that  the  plaintiff 
might  apply  to  the  Court  or  a  judge  to  order  exe- 
cution to  issue  for  the  return  of  the  particular  goods 
without  giving  the  defendant  the  option  of  retaining 
them  on  paying  their  value,  and  the  Court  or  a  judge 
might  at  discretion  so  order  (p).  And  although  this 
enactment  was  repealed  by  the  Statute  Law  Revision 
Act,  1883  (q),  the  same  provision  is  substantially  con- 
tained in  the  Rules  of  Court  (r).  So  now,  therefore, 
though,  under  the  Judicature  practice,  all  distinctions 
in  forms  of  actions  are  done  away  with,  yet  an  action 
may  still  be  brought  for  the  return  of  the  goods 
detained,  which  may  well  be  styled  an  action  in  the 
nature  of  an  action  of  detinue. 

Where  an  injury  has  been  committed  to  the  goods 
and  chattels  of  a  person  who  then  dies,  the  right  of 
action  survives  to  his  executors  or  administrators,  this 
forming  an  exception  to  the  maxim,  Actio  personalis  Exception  to 
mo7*itur  cum  persond  (s).  Thus,  where  the  plaintiff  ^^*'"a^'*^c. 
sued  in  respect  of  the  infringement  of  his  trade-mark, 
and  died   pending   the  action,  it  was   held  that  the 


(n)  Wharton's  Law  Lexicon,  235. 

(o)  17  &  18  Vict,  a  125. 

(p)  Sect.  78  ;  see  sABopost,  Part  iii.  chap.  i. 

(2)  46  &  47  Vict.  c.  49. 

(r)  Order  xlviii.  r.  1. 

(«)  4  Edward  3,  c.  7  ;  25  Edward  3,  at.  5,  c.  5.  See  other  exceptions 
to  the  maxim,  ante^  p.  327,  and  post^  pp.  422,  427,  431.  See  also  as  to 
the  maxim,  ante^  pp.  6,  7. 
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cause  of  action  involved  damage  to  the  plaintiff's 
property,  and  consequently  his  personal  representa- 
tives ooQld  continue  the  action  (t).  So  also,  as  has 
been  previously  noticed,  there  is  a  further  exception 
to  the  maxim  in  the  case  of  injuries  committed  by 
a  deceased  person  to  any  property,  whether  real  or 
personal  (u). 


(0  Oakey  v.  DalUm,  35  Oh.  D.  700 ;  56  L.  J.  Ch.  823  ;  57  L.  T.  18. 
(u)  3  &  4  Wm.  4,  c.  42,  8.  2,  ante,  p.  327. 


Digitized  by 


Google 


OF  TORTS   AFFECTING  THE  PERSON.  36 1 


CHAPTER    IV. 

OF  TORTS  AFFECTING  THE  PERSON  (a). 

We  have  in  the  two  preceding  chapters    considered  Tort«  to  the 
the  subject  of  Torts  to  Property ;  in  this  and  the  next  more^mport- 
chapter    we  proceed  to  the  subject   of   Torts  to  the  ^^^^^^ 
Person,  which  may  be  said  to  be  still  more  important  property, 
than  torts  aflfecting  property,  because  every  one  does 
not   possess  property  for   a  tort  to  be  committed  in 
respect  of,  but  these  torts  aflfecting  the  person  may 
equally  be  committed  on  any  one.     The  different  torts 
aflfecting  the  person  are  numerous,  and  those  which 
may  most  usefully  be  considered  appear  to  be  the 
following : — 

1 .  Assault  and  battery. 

2.  False  imprisonment  and  malicious  arrest. 

3.  Malicious  prosecution. 

4.  Libel  and  slander ;  and 

5.  Seduction  and  loss  of  services. 

Assault    and  battery  are  always    classed   together  i.  Assault 
because  they  are  acts  closely  connected,  and,  in  fact,  *"**  *»tt«>T- 
depending  on  each  other ;  for  though  an  act  may  be 
an   assault    without   amounting  to   a  battery,   yet  a 
battery  must  comprise  an  assault,  and  so  it  is  most 
usual  to  find    an  assault    and   battery    taking    place 
simultaneously.     An  assault   may  be  defined  as  the  Definition  of 
unlawful  laying  of  hands  on  another  person,  or  an  "*  *«**'^*- 

(a)  Some  of  the  Torts  ranged  under  this  head  in  the  present  chapter, 
and  the  one  next  following,  are  sometimes  styled  Torts  affecting  the 
Reputation  ;  but  it  does  not  appear  necessary  to  introduce  this  further 
division  in  a  work  like  the  present,  as  torts  particularly  affecting  the 
reputation  necessarily  more  or  less  affect  the  person,  for  the  reputation 
appertains  to  the  person. 
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attempt  or  offer  to  do  a  .corporal  hart  to  another, 
coupled  with  a  present  ability  and  intention  to  do 
Definition  of  the  act  (&).  A  battery  may  be  defined  as  the  actual 
*  ^'  striking  of  another  person,  or  touching  him  in  a  rude, 
angry,  revengeful,  or  insolent  manner  (c).  We  will 
now  proceed  to  notice  the  essentials  to  constitute  an 
assault,  and  some  instances  of  assaults ;  and  then  the 
essentials  to  constitute  a  battery,  and  the  distinction 
between  the  two  torts,  and  their  combination. 

What  acta  will  To  constitute  an  assault  by  a  mere  attempting  or 
to  constitute  offering  to  do  an  act,  it  is  stated  in  the  definition  that 
an  aaaauit.  there  must  be  a  present  ability  and  intention  to  do  the 
act  attempted  or  offered  to  be  done.  This  means  that 
it  is  not  BuflScient  for  a  person  to  offer  to  do  the  act, 
unless  he  apparently  is  both  able  to  and  intends  to  do 
it.  Thus,  "  holding  up  a  fist  in  a  threatening  attitude 
sufficiently  near  to  be  able  to  strike;  presenting  a 
gun  or  pistol,  whether  loaded  or  unloaded,  in  a  hostile 
and  threatening  manner,  within  gun-shot  or  pistol-shot 
range,  and  near  enough  to  create  terror  and  alarm ; 
riding  after  a  man  with  a  whip,  threatening  to  beat 
him,  or  shaking  a  fist  in  a  man's  face,"  are  all  acts  of 
assault  {d)y  for  the  person  in  all  these  cases  has  the 
apparent  power  of  doing  the  act  he  threatens  to  do, 
and  the  intention  of  doing  it.  But  if,  in  the  foregoing 
instances,  though  the  person  threatens  the  act,  yet  he 
has  not  the  then  present  apparent  ability  to  perform 
what  he  threatens,  e.g,  if,  holding  up  his  fist,  he  is  yet 
not  near  enough  to  strike,  or  presenting  a  gun  or  pistol, 
is  out  of  gun-shot  or  pistol-shot  range,  here  no  assault 
is  committed.  Again,  in  any  of  these  instances,  even 
although  the  person  has  the  ability  to  do  the  act  he 
threatens  to  do,  yet,  if  he  shews  from  his  words  or 
conduct  that  he  does  not  mean  to  do  it,  e.g.  if  he  says 


(6)  See  Brown's  Law  Diet.  48 ;  Read  v.  Coker,  13  C.  B.  86a 

(c)  Ibid.,  49. 

{d)  Addison  on  Torts,  137. 
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were  it  not  for  some  event  he  would  strike  or  would 
shoot,  here  no  assault  is  committed  (e). 

The   definition   of  assault   also   shews  that  a  tort  An  assault 
may  be  committed  by  a  mere  touching  or  laying  on  mHted  by'a 
of  hands,  and  this  is  so  however  slight  may  be  the  21>wtw*^^^°^' 
touching,  for  "  the  law  cannot  draw  the  line  between  slight 
different   degrees   of   violence,   and    therefore  totally 
prohibits  the  lowest  stage  of  it,  every  man's  person 
being  sacred,  and  no  other  having  the  right  to  meddle 
with  it  in  any,  even  the  slightest  manner  "  (/).     There  Except  in  a 
are,  however,  some  few  acts,  consisting  in  the  touching  ®^  ^^^^' 
of  another  person,  which  from  their  very  nature  are 
not  assaults,  e,g,  if  one  has  to  push  through  a  crowd, 
he  has  of  necessity  to  touch  others;    but  unless  he 
does  it  with  roughness  or  violence,  this  is  no  tort,  but 
an  act  which  he  is  justified  in  doing  (g). 

In  the  foregoing  remarks  some  instances  of  assanlt  instanoes  of 
have   already  been   given.     The  following  acts  have  be  assaults^ 
also   been   held   to  be  assaults,  and   famish  apt  in- 
stances : — 

The  riding  after  a  person  and  obliging  him  to  run 
away  into  a  garden  to  avoid  being  beaten  (A). 

The  forcing  a  person  to  leave  premises  by  threats  of 
violence  if  he  did  not  do  so  (i). 

Where  two  persons  were  fighting,  and  one  of  them 
accidentally  struck  a  third  person  (k). 

The  cutting  off  of  the  hair  of  a  pauper  in  the  work- 
house by  force  and  against  his  will  (l). 

The  unlawful  restraining  the  liberty  of  a  person  (m). 


{e)  Addison  on  Torts,  137,  138. 
(/)  2  Bl.  Com.  120. 
Ig)  Addison  on  Torts,  138. 
(A)  Martin  v.  Skoppee,  3  C.  &  P.  373. 
(i)  Read  v.  Coker,  22  L.  J.  (C.  P.)  201. 
(k)  James  v.  Campbdlf  $  C.  &  P.  372  ;  and  see  ante,  p.  356. 
(l)  Forte  V.  Skiwner^  4  0.  &  P.  239. 

(m)  HuwUr  v.  Joh-Mon,  13  Q.  B.  D.  225  ;  53  L.  J.  M.  C.  182  ;  51  L. 
T.  791 ;  32  W.  R  857  J  Bird  v.  Jonea,  7  Q.  B.  742 ;  15  L.  J.  Q.  B.  82. 
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An  aaaaalt 
cannot  be 
committed 
by  a  merely 
passiye  act,  or 
m  some  cues 
where  con- 
sented to. 


A  person  cannot  be  guilty  of  an  assaalt  by  acting  in 
a  merely  passive  manner ;  so  that  where  a  policeman 
obstructed  persons  from  entering  a  room,  it  was  held 
that  this  was  no  assault  by  him  (n).  A  person  also  is 
in  some  cases  precluded  from  complaining  of  an  assault 
where  he  has  consented  to  the  act  complained  of  (0). 


Distinction 
between  an 
assault  and 
a  battery. 


The  distinction  between  the  two  acts  of  assault  and 
battery  may  be  said  to  be,  that  the  assault  is  a  less 
offence  than  the  other,  and  that  there  may  be  an  assault 
without  a  battery  by  simply  touching  the  person  of 
another  without  any  violence,  or  by  a  threatening 
without  the  carrying  out  of  the  threat;  but  that  in 
every  battery  there  must  have  been  an  assault  preced- 
ing it,  and  therefore  in  cases  of  battery  there  is  a 
combination  of  the  two  torts,  which  are  rightly  de- 
scribed together  as  assault  and  battery. 


Definition  of 
mayhem,  and 
what  will 
and  will  not 
amount  to  it. 


Assault  and  battery  may  sometimes  be  of  such  an 
aggravated  kind  as  to  amount  to  an  actual  wounding 
of  the  person,  or  to  constitute  the  offence  called  may- 
hem. Mayhem  (or  maihem)  has  been  described  as  "  the 
violently  depriving  another  of  the  use  of  such  of  his 
members  as  may  render  him  the  less  able  in  fighting 
to  defend  himself,  or  to  annoy  his  adversary,  e,g.  the 
cutting  off,  or  disabling,  or  weakening  a  man's  hand  or 
finger,  striking  out  his  eye  or  fore-tooth,  or  depriving 
him  of  those  parts  the  loss  of  which  in  all  animals 
abates  their  courage  "  ( j?). 


An  action  may  Notwithstanding  that  an  assault  or  battery  may 
here7or^an  hav©  been  Committed  abroad,  yet  the  party  injured  has 
miUed  abroad  ^^^  remedy  here  if  the  assaulter  comes  to  this  country  (y). 

(n)  JwiM  V.  Wylie,  i  G.  &  K.  257. 

(0)  LaJUer  v.  BraddtU,  50  L.  J.  Q.  B.  448  ;  29  W.  R.  366  ;  44  L.  T. 

369. 

(p)  Brown*B  Law  Diet.  327. 

{q)  Mogtyn  v.  Fabru/as,  1  S.  L.  C.  572  ;  Cowp.  161  ;  Order  xi.  rule  i. 
An  action  cannot  be  maintained  here  in  renpect  of  trespass  to  land 
abroad.  See  ante,  p.  325,  and  the  case  of  Britith  South  Africa  Co.  v. 
Companhia  di  MoqaiMque^  there  quoted. 


Digitized  by 


Google 


OF  TORTS  AFFECTING  THE  PERSON.  365 

Thus,    in    the    case    of    Mostyn    v.    Fdbrigas    (r),    it  Mostynv. 

was  held  that  an  action  might  be  maintained  against 

the  Governor  of  Minorca  for  an  injury  to  the  person 

of  the  plaintiff  committed  there.     But  to  enable  an  Phillips  v. 

action   to  be  maintained  here  in  respect  of  an   act 

done  abroad,  such  act  must  be  one  recognized  as  a 

wrong  in  the  foreign  country  in  respect  of  which  either 

criminal  or  civil  proceedings  could  be  taken  there,  and 

it  must  be  actionable  also  in  this  country  (s).     Where, 

however,  it  appeared  that  a  tort  committed  abroad  could 

not  be  sued  upon  there  until  certain  penal  proceedings 

had  been  taken  in  respect  of  it,  it  was  held  that  as 

that  only  went  to  matter  of  procedure  it  did  not  affect 

the  remedy  here  (f). 

There  are,  however,  many  cases  in  which,  though  Assault  and 
an  assault  and  battery  may  have  been  committed,  yet  gometimea  be 
such  acts  may,  under  the  circumstances,  be  justifiable,  J"®**^*^^®- 
and  such  cases  of  justification  may  chiefly  be  ranged 
under  two  heads,  viz. :  ( i )  Where  done  in  defence  of 
person  or  property ;  and  (2)  Where  allowed  by  reason 
of  the  defendant's  peculiar  position. 

Defence  is  a  justification  of  a  very  extended  nature,  Justifiable  in 
for  not  only  is  a  person  justified  in  striking  another  in  p^rsonf** 
his  own  defence,  but  also  in  defence  of  husband,  wife, 
child,  relative,  or  even  neighbour  or  friend  (w) ;  and  as 
these  last  terms  are  very  wide,  it  seems  almost,  if  not 
entirely,  correct  to  say  that  a  person  is  justified  in  as- 
saulting another  in  defence  either  of  himself  or  others. 
But  the  nature  of  the  assault  and  battery  done    in  But  the 
defence  must  be  carefully  observed,  for  some  extreme  not  be  more 
act  of  defence,  being  more  than  was  necessary  from  J™  ^aeMjhe 
the  nature  of  the  assault  it  was  done  in  defence  of,  circumfltances. 

(r)  I  S.  L.  C.  572;  Cowp.  161. 

(«)  Phillips  V.  Eyre,  L.  R.  6  Q.  B.  21  ;  40  L.  J.  Q.  B.  28 ;  22  L.  T. 
869;  Machado  v.  Pontes  (1897),  2  Q.  B.  231  ;  66  L.  J.  Q.  B.  542; 
76  L.  T.  588. 

{t)  Scott  V.  Lord  Seymour,  i  H.  &  C.  219. 

{u)  Addison  on  Torts,  143. 
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is  not  jastifiable,  e,g.  if  one  attempts  to  hit  another, 
that  other  is  perfectly  justified  in  warding  off  the 
blow,  or  in  striking  a  blow  of  the  same  nature  in 
defence,  but  he  is  not  justified  in  using  some  offensive 
weapon,  and  materially  injuring  the  person,  as  by 
striking  with  a  sword  or  knife  (v).  In  every  case  in 
which  justification  on  this  ground  is  set  up  as  a 
defence,  the  original  act  to  prevent  which  it  was 
necessary  to  resort  to  defence  must  be  looked  to,  for 
a  person  is  not  justified  in  going  beyond  mere  defence, 
and  avenging  himself,  as  by  not  being  content  with 
warding  off  a  blow,  but  following  it  up  by  fresh  and 
Son  assault  unnecessary  blows.  Where  a  justification  for  an 
assault  and  battery  is  set  up  on  the  ground  of  defence 
to  the  person,  such  defence  is  called  a  plea  of  son 
assault  demesne  (x). 

Justifiable  also  Assault  and  battery,  also,  in  defence  of  one's  property, 
proi^rtyr  ^  whether  real  or  personal,  is  perfectly  justifiable  (y) ; 
for  if  a  person  attempts  to  dispossess  another  of  his 
goods,  that  other  is  fully  justified  in  using  means  to 
prevent  him  doing  so,  and  laying  hands  on  him  for 
that  purpose.  And  so,  also,  if  the  attempt  is  to  dis- 
possess another  of  his  land,  that  other  is  justified 
in  committing  an  assault  and  battery  for  preventing 
the  attainment  of  that  object.  If,  however,  a  person 
peaceably  enters  on  another's  land,  the  owner  is  not 
justified  in  forthwith  assaulting  him  for  the  pur- 
pose of  ejecting  him  therefrom,  but  he  must  first 
request  him  to  go,  and  then,  if  he  will  not  do  so, 
proceed  to  eject  him,  using  only  as  much  force  as  is 
necessary  (z). 

And  here,  again,  must  be  noticed — as  in  cases  of 


(v)  See  Cockcroft  v.  Smithy  1 1  Mod.  43,  quoted  in  Addison  on  Toits, 
140. 

{x)  Brown's  Law  Diet.  496. 

(y)  3  Bl.  Com.  120;  Addison  on  Torts,  140,  141. 

(2)  PoUcinkoni  v.  WrtgJU,  8  Q.  B.  197 ;  Per  Parke,  B.,  in  JIarvey  v. 
Brydges^  14  M.  &  W.  442. 
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defence  of  the  person — that  the  act  in  defence  of  one's  But  here 
property  must  not  be  of  an  excessive  character,  for  if  not^bTgreater 
it  is  more  than  is  necessary  under  the  circumstances,  thanneoeaeary. 
then  it  is  not  justifiable,  nor  is  it  justifiable  to  do  an 
act  in  defence  of  property  which  may  manifestly  tend 
to  injure  the  other  party  (a).     And  particularly  it  is  Setting  man- 
provided  by  statute  (6)  that  any  person  causing  to  be  ^^^'^    ^' 
set,  or  knowingly  sufiering  to  be  set,  upon  his  land, 
any  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  life,  with  the  intent  of  destroying  or  doing 
grievous  bodily  harm  to  trespassers,  shall  be  guilty  of 
a  misdemeanour. 

Now,  as  to  the  assault    and  battery  being  justi-  Justifiable  on 
fiable  by  reason  of  a  person's  peculiar  position.     There  S^won's  pecu- 
are  many  cases  in  which  the  law  gives  a  direct  power  "•^  position, 
of  laying  hands  on  the  person  of  another  and  assaulting 
him,  and  a  primary  instance  of  this  may  be  seen  in 
the  chastisement  sometimes  awarded  to  ofienders  by 
flogging.     And,  irrespective  of  any  sentence  of  the 
law,  a  person,  by  the  relationship  in  which  he  stands 
towards  another,  may  have  a  justification  for  assault 
and  battery  committed  on  that  person,  e.g,  a  father  E.g.  a  father 
has  a  right  to  reasonably  chastise  his  children,  and  tohis^hfw. 
so  also  has  a  master  his  apprentices,  and  a  school- 
master his   scholars,  but   the  chastisement  must  not 
be  excessive  (c).     A  master  or  captain  of  a  ship  has 
also  a  right,  by  virtue  of  his  position,  to  imprison  or 
reasonably  chastise  any  of  the  sailors  who  behave  in 
a  mutinous  or  disorderly  manner,  or  refuse  or  neglect 
to  obey  his  lawful  and  proper  orders,  but  any  chastise- 
ment must   be  reasonable   (d);    and   a  constable,    a 
churchwarden,  a  beadle,  or  other  person  employed  in 
that  capacity  in  a  place   of  worship,   is  justified   in 

(a)  CoUvivs  V.  Renison^  Say.  138. 

(6)  24  &  25  Vict.  c.  100,  8.  31,  re-enacting  7  &  8  Greo.  4,  c.  18. 

(c)  See  hereon  WirUerbum  v.  Brooks^  2  C.  &  K.  16 ;  CUary  v.  Booth 
(1893),  I  Q.  B.  565 ;  62  L.  J.  M.  C.  87  ;  68  L.  T.  349. 

(rf)  Broughton  v.  Jacksorit  21  L.  J.  (Q.  B.)  265  ;  Noden  v.  Johnso^i, 
20  L.  J.  (Q.  B.)  95. 


Digitized  by 


Google 


368 


OF  TORTS  AFFECTING  THE  PEKSON. 


laying  hands  on,  and  forcibly  removing  from  that 
place,  any  person  who  by  his  conduct  is  disturbing 
the  congregation  («). 


Malice  is  not 
an  essential 
in  assault  and 
battery. 


It  necessarily  appears  that  in  actions  for  assault  and 
battery  it  is  not  at  all  essential  that  malice  should 
exist.  Malice  may,  of  course,  be  shewn,  and  may 
operate  to  increase  the  amount  of  the  damages ;  but 
a  wanton,  or  thoughtless,  or  negligent  act,  without 
the  slightest  malicious  intent,  may  equally  constitute 
an  assault  and  battery. 


ScoU  y. 
Shepherd, 


An  assault  and  Assault  and  battery  may  also  be  committed  indirectly 
be  oomi^tted  as  well  as  directly ;  thus,  where  the  defendant  threw 
indirectly.  ^  lighted  squib  which  fell  on  a  stall  in  the  street,  and 
the  keeper  of  the  stall  for  his  own  protection  threw  it 
off,  and  it  then  exploded  and  injured  the  plaintiff,  it 
was  held  that  the  defendant,  the  original  thrower,  was 
liable,  for  a  person  is  responsible  for  the  natural  and 
probable  consequences  of  his  own  act  (/).  A  person 
is  liable  for  an  assault  committed  by  his  agent  or 
servant  by  his  authority,  express  or  implied,  for  gut 
facit  per  cUium  facit  jier  se ;  but  he  is  not  liable  if  he 
has  not  authorized  the  act,  and  it  was  outside  the 
scope  of  the  servant's  dutiea  Thus,  where  a  person 
employed  to  levy  a  distress  committed  an  assault  in 
doing  so,  it  was  held  that  the  employer  was  not  liable, 
the  assault  not  being  directed  or  authorized,  and  it  not 
being  within  the  scope  of  the  main  authority  to  commit 
an  assault  {g). 


Remedies  in 
respect  of 
assault  and 
battery. 


A  person  may  proceed  either  civilly  or  criminally 
in  respect  of  an  assault,  and  the  period  of  limitation 
for  bringing  any  action  in  respect  of  such  a  tort  is 


(e)  Burton  v.  Ifenson,  lO  M.  &  W.  105  ;  WiUioms  v.  Olenister,  2  B. 
&  G.  699. 

(/)  ScoU  V.  Shepherd,  i  S.  L.  C.  438  ;  2  Blackstone,  892. 

(7)  Richards  v.  Wcf^t  Middlesex  Waterworks  Co,,  15  Q.  B.  D.  660 ; 
54L.  J.Q.  B.  551;  33W.R.902. 
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four  years  (A).  It  has  already  been  noticed,  however, 
in  considering  the  subject  of  torts  generally,  that 
sentence  will  not  be  passed  in  a  prosecution  for  an 
assault,  if  an  action  for  the  same  assault  is  also 
pending;  that  if  a  conviction  on  summary  proceed- 
ings takes  place,  that  bars  further  civil  proceedings ; 
and  that  if  a  magistrate  dismisses  a  charge  of  assault, 
his  certificate  of  dismissal  will  operate  to  bar  any 
further  proceedings,  civil  or  criminal,  in  respect  of 
it  (i). 

If  a  man  assaults  his  wife,  she   has  no  right  of  A  wife  can  uot 
action  against  him  (k),  her  remedy  being  to  prosecute  band  in  respect 
him,  or  to  apply  for  him  to  be  bound  over  to  keep  ^itted^to^her 
the  peace ;  or  the  assault  and  battery  may  constitute  during  cover- 
cruelty  sufficient  to  enable  her  to  obtain  a  separation 
order  from  a  Court  of  Summary  Jurisdiction  (I),  or  to 
found  proceedings  for  judicial  separation.     It  has  been 
decided  that  no  action  is  maintainable  by  a  divorced 
wife  against  her  former  husband  for  an  assault  and 
battery  committed  during  the  coverture  (m).     What  is  | 

stated  in  this  paragraph  applies  not  only  to  assault 
and  battery,  but  to  any  tort  under  such  circum- 
stances (n). 

False  imprisonment   may  be  defined   as  some  un- 


(A)  21  Jac  I,  0.  16,  8.  3. 

(i)  Ante,  pp.  317,  318. 

(it)  The  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
though  giving  all  rights  in  respect  of  property,  specially  provides  (s.  12) 
that,  further  than  that,  no  husband  or  wife  shall  be  entitled  to  sue  the 
other  in  respect  of  a  tort. 

(1)  See  58  &  59  Vict.  c.  39  (Summary  Juriddiction — Married  Women's 
Act,  1895).  This  statute,  as  from  January  i,  1 896,  repeals  sect.  4 
of  41  Vict.  c.  19  (Matrimonial  Causes  Act,  1878),  but  re-enacts  it 
with  variations  and  additions. 

(m)  Phillips  V,  BameU,  1  Q.  B.  D.  436  ;  45  L.  J.  {Q.  B.)  277. 

(n)  But  where  a  husband  was  a  lunatic,  though  not  so  found  by 
inquisition,  and  his  wife  during  his  lifetime  wrongfully  took  possession  of 
and  sold  certain  of  his  chattels,  and  applied  the  proceeds  to  her  use,  it 
was  held  that  an  action  might  be  maintained  by  the  husband's  repre- 
sentatives against  the  wife's  representatives  to  recover  the  amount 
from  her  estate  in  her  executor's  hands  {Be  Williafiu,  WiUiamt  v. 
Stretton,  50  L.  J.  Ch.  495  ;  44  L.  T.  600). 

2  A 
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II.  False  lawful  detention  of  the  person,  either  actually  or  con- 
imprieoument.  gtructively  ((?).  The  difference  between  an  actual  and 
DistiQction  Constructive  detention  of  the  person  is  this,  that  while 
an  actual  detention  is  a  detention  by  forcible  means, 
the  constructive  is  not,  but  may  consist  in  a  mere 
show  of  authority  or  force,  e,g.  if  an  oflScer  informs  a 
man  that  he  has  a  legal  process  against  him,  and  that 
he  must  accompany  him,  and  accordingly,  although 
no  hand  is  laid  on  him,  he  goes  with  the  officer,  this 
amounts  to  an  imprisonment  {p). 


between  an 
actual  and  a 
constructive 
detention. 


impriaonnaent        It  being,  therefore,  understood  what  will  constitute 

fiabie,^'" '        a   false   imprisonment,   we   will   proceed   to   consider 

particular  cases  in  which  imprisonment  is  allowed  by 

the  law,  so  that  it  will  not  be  a  false,  but  a  justifiable 

and  proper  imprisonment. 


Detention  by  a  Firstly,  it  uiay  be  noticed  that  there  are  various 
of  hSTpoaition!  persons  who  are,  from  their  positions,  naturally  justified 
in  detaining  certain  persons  to  whom  they  stand  in 
a  peculiar  relation,  e,g,  a  father  his  child,  or  a  com- 
manding officer  his  inferior.  A  husband  has  no  right 
to  detain  the  person  of  his  wife,  except  under  very 
extreme  circumstances,  e.g.  to  prevent  her  committing 
adultery  (jj). 


Reg.  V. 
Jaok9on, 


Detention  for 
a  criminal 
offence. 


Secondly,  for  criminal  offences  persons  are  liable 
to  be  arrested  and  imprisoned,  in  some  cases  only  by 
a  warrant  from  competent  authority  for  that  purpose, 
and  in  some  cases  by  any  one  without  any  warrant 
at  all. 


Definition  of  A  warrant  is  a  precept,  under  hand  and  seal,  to  an 

a  warrant,  and     ^^  .«.%  iii-i 

mode  of  acting  omcer  to  arrest  an  onender  to  be  dealt  with  according 
thereunder.      ^^  g^^  course  of  law  (r).      It  is  obtained  on  applica- 
tion to  a  magistrate  or  justice,  and  is  then  delivered 


(o)  See  Broom's  Corns.  823,  824. 

(p)  Orainger  v.  HUl,  4  B.  &  C.  212  ;   Wood  v.  Zatie,  6  C.  &  P.  774. 
{q)  Beg.  v.  Jackson  (1891),  i  Q.  B.  (0.  A.)  671  ;  60  L.  J.  Q.  B.  346 ; 
64  L.  T.  679.  (r)  Brown's  Law  Diet.  567. 
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to  a  constable,  who  makes  the  arrest,  having  it  with 
him  at  the  time  to  produce  if  required,  as  if  he  has 
not  so  got  it  with  him  he  stands  in  the  same  position 
as  if  there  were  no  warrant  (s). 

If  a  justice  does  an  act  within  his  jurisdiction,  e,g.  As  to  the 
granting  a  warrant  to  arrest  an  offender  in  respect  of  jugtioe*.  ° 
an  act  for  which,  had  he  been  guilty,  the  justice  would 
have  had  full  power  to  grant  it,  he  is  not  liable  to  any 
action  in  respect  of  it,  unless  the  act  was  done  mali- 
cioasly,  and  without  reasonable  and  probable  cause  {t) ; 
but  if  he  does  an  act  without  jurisdiction,  e,g,  sending 
an  offender  to  prison,  where  he  has,  even  although 
the  offender  were  guilty,  no  power  to  imprison,  he 
is  liable  quite  irrespective  of  malice ;  but  no  action 
can  be  brought  against  him  in  respect  of  it  until 
after  the  conviction  has  been  quashed  (u)»  Formerly 
no  action  could  be  brought  against  a  justice  for  any- 
thing done  by  him  in  the  execution  of  his  office  until 
one  calendar  month's  notice  in  writing  was  given  to 
him,  with  particulars  of  the  intended  action  (ic),  bat 
this  provision  was  repealed  by  the  Public  Authorities 
Protection  Act,  1893  (y)«  With  regard  also  to  any  Public  Autho- 
proceeding  against  any  person  for  any  act  done  in  Son  Act,**i^^3. 
pursuance  or  execution  of  any  Act  of  Parliament, 
or  of  any  public  duty  or  authority,  this  Act  contains 
the  following  provisions: — (i.)  The  action  must  be 
commenced  within  six  months  (2;).  (2.)  If  judgment 
is  obtained  by  the  defendant,  it  shall  carry  solicitor  and 
client  costs  (a).     (3.)  Tender  of  amends  before  action 


(«)  OaUiard  v.  Laxton,  31  L.  J.  (M.  C.)  123. 

(0  1 1  &  12  Vict.  c.  44,  8.  I. 

(w)  Sect.  2.  (x)  Sect.  9. 

(y)  56  &  57  Vict.  c.  61,  8.  2. 

(z)  See  Markcy  v.  Tdworth  Diatrict  Board  (1900),  2  Q.  B.  454 ;  69 
L.  J.  Q.  B.  738  ;  83  L.  T.  28. 

(a)  This  dooH  not  deprive  the  judge  of  his  discretion  to  deprive  a 
successful  defendant  of. any  costs  at  all,  for  good  cawe  shewn  [Boaiock 
V.  Ramsay  Urban  Council  {iqQo\  2  Q.  B.  616 ;  69  L.  J.  Q.  B.  945 ;  83 
L.  T.  358).  The  provision  does  not  apply  to  costs  on  interlocutory 
motions,  or  to  costs  on  appeals.  See  Annual  Practice  ( 1901 ),  904,  notes 
to  Order  65,  r.  i. 
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commenced  may  be  pleaded  in  lieu  of,  or  in  addition 
to  any  other  plea ;  and  if  the  action  was  commenced 
aflber  the  tender,  or  is  proceeded  with  after  payment 
into  court  of  any  money  in  satisfaction  of  the  plaintiff's 
claim,  and  the  plaintiff  does  not  recover  more  than  the 
sum  tendered  or  paid,  he  shall  not  recover  any  costs 
incurred  after  the  tender  or  payment,  and  the  defendant 
shall  be  entitled  to  solicitor  and  client  costs  incurred 
after  the  tender  or  payment.  (4.)  If  the  Court  thinks 
the  plaintiff  has  not  given  the  defendant  a  sufficient 
opportunity  of  tendering  amends  before  commence- 
ment of  the  action,  the  Court  may  award  the  defendant 
solicitor  and  client  costs  (6). 

As  to  the  A  constable  doing  an  act  in  pursuance  of  a  legal 

constabieL       Warrant  is  not  liable  to  an  action  for  false  imprison- 
ment, but  if  the  warrant  were  granted  without  juris- 
diction, then  the  law  was,  formerly,  that  he,  in  the 
same  way  as  the  justice  granting  it,  and  indeed  all 
persons  concerned  in  its  execution,  was  liable  to  an 
Special  pro-      action  for  false  imprisonment.      A  constable  is,  how- 
protectron*^*"  cvor,  in  such  a  case  now  protected,  it  being  provided 
when  acting     that  no  action  shall   be  brought   a<?ainst  him  before 

under  a  war-  .  ,  00 

rant.  makiug  a  six  days'  demand  for  a  copy  of  the  warrant 

under  which  he  acted,  and  that  if  that  is  given,  then, 
although  the  person  aggrieved  may  bring  his  action 
against  the  constable  and  the  justice  granting  the 
warrant,  the  production  of  such  warrant  shall  entitle 
the  constable  to  a  verdict  (c). 

Theperaon  A  person  who  lays  a  complaint  before  justices,  and 

w^rewt  w*not  thereupon  obtains  a  warrant,  is  not  liable  to  an  action 
liable  for  faUe  for  false  imprisonment,  though  it  turns  out  that  the 

impriBonment,  t   »    .  7i  .      .    ,.     . 

but  may  be      Complaint  was  erroneous,  or  there  was  no  jurisdiction 
prowcutfon!'    ^^^  *^®  granting  of  the  warrant.      He  may,  however, 
sometimes  be  liable  for  malicious  prosecution  (d), 

(6)  56  &  57  Vict  c.  61,  8,  1. 

(c)  24  Geo.  2,  c.  44,  8.  6. 

(d)  As  to  which  see  posif  p.  379. 
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A  constable  may  not  generally  arrest  another  with-  Cases  in  which 
out  a  warrant  for  that  purpose,  but  there  are  many  m^'^a^est 
special  cases  in  which  he  may.  Particularly  he  may  without  wur- 
do  so  when  he  sees  a  felony  committed,  or  has  reason- 
able ground  for  suspecting  that  a  felony  has  been 
committed,  and  also  reasonable  ground  to  suspect  that 
the  person  he  arrests  is  the  committer  of  the  felony ; 
but  the  suspicion  must  be  a  reasonable  one,  or  the 
constable  will  be  liable  (e).  If  a  person  makes  a 
reasonable  charge  of  felony  against  another,  a  con- 
stable is  justified  in  arresting  such  alleged  culprit,  and 
is  not  liable  to  any  action  for  false  imprisonment  for 
so  doing,  though  the  person  making  the  complaint  and 
requiring  the  arrest  may  be  so  liable  (/).  The  follow- 
ing are  also  specific  cases  in  which  a  constable  is 
justified  in  arresting  without  warrant: — Where  an 
assault  is  committed  in  his  presence ;  where  it  is 
necessary  for  the  purpose  of  preventing  a  breach  of 
the  peace  (g);  where  a  person  is  found  committing 
malicious  injury  to  property  (A) ;  where  a  person  is 
found  committing  an  indictable  ofience  in  the  night 
between  the  hours  of  9  p.m.  and  6  a.m.  (i);  where  a 
person  is  found  collecting  a  crowd  round  another  s 
house,  or  continually  ringing  another's  bell,  because 
such  acts  are  likely  to  lead  to  a  breach  of  the  peace  (k). 

A  private  person  may  also  in  some  few  cases  arrest  a  private 
another,  and  not  be  liable  to  any  action  for  false  im-  j*u^^°d'*in 
prisonment.     Particularly  he  may  do  so  if  he  sees  a  arresting 

«,  .        T  •/         P  1  1  1  ^^     another  in 

felony   committed,  or  if  a   telony  has   been   actually  some  few  cases, 
committed,  and  he  has  just  and  reasonable  cause  for 
suspecting  the  person  he  arrests  to  be  guilty  of  it. 
There   is,  however,  a   great    distinction    between    an 
arrest  without  warrant,  in  respect  of  a  felony,  by  a 

(e)  Hogg  v.  Ward,  27  L.  J.  Ex.  443. 

(/)  Broom's  Corns.  826. 

(g)  Ibid.,  828. 

{k)  24  &  25  Vict.  c.  97,  8.  61. 

(i)  14  &  15  Vict.  c.  19. 

{k)  Addison  on  Torts,  154. 
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constable  and  by  a  private  individual,  for  "  in  order 
to  justify  the  private  individual  in  causing  the  im- 
prisonment, he  must  not  only  make  out  a  reasonable 
ground  for  suspicion,  but  he  must  prove  thaf^  a  felony 
has  adualli/  been  committed  by  some  one,  and  that  the 
circumstances  were  such  that  any  reasonable  person, 
acting  without  passion  or  prejudice,  would  have  fairly 
suspected  that  the  plaintiff  had  committed  it,  or  was 
implicated  in  it;  whereas  a  constable,  having  rea- 
sonable grounds  to  suspect  that  a  felony  has  been 
committed,  althoiigh  in  fact  none  has  been,  is  autho- 
rized to  detain  the  person  suspected  until  he  can  be 
brought  before  a  justice  of  the  peace  to  have  his  con- 
duct investigated  (I), 


Special  powers 
of  pawn- 
brokers as  to 
arrest. 


A  private  person  may  also  arrest  another  actually 
fighting  in  the  streets,  to  prevent  the  continuance  of 
a  breach  of  the  peace  (m).  And  if  a  pawnbroker  to 
whom  any  property  is  offered  has  reasonable  ground 
for  believing  that  an  offence  has  been  committed  in 
respect  of  it,  he  is  justified  in  arresting  the  person 
offering  such  property,  and  taking  him  and  the  pro- 
perty before  a  justice  of  the  peace  (n). 


Detention  in 
civil  oases. 


Thirdly,  in  civil  cases  persons  are  sometimes  liable 
to  be  arrested  and  imprisoned. 


Contempt  of  Imprisonment  by  reason  of  contempt  of  Court  may 
be  placed  under  this  head.  Contempt  of  Court  con- 
sists in  any  refusal  to  obey  an  order  or  process  of  a 
Court  of  competent  jurisdiction,  or  in  offending  against 
particular  statutes  which  render  such  offending  a  con- 
tempt of  Court,  or  in  interfering  with,  or  violating, estab- 
lished rules  of  Court,  or  in  behaving  in  a  disrespectful 
or  improper  manner  towards  the  Court,  or  any  judge 


{I)  Addison  on  Torts,  1 54. 

(w)Ibid.,  153. 

(n)  24  &  25  Vict.  c.  96,  B.  103  ;  35  &  36  Vict.  c.  93,  s.  34. 
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or  officer  thereof  (0),  Instances  of  contempt  are  easy  to 
find,  e,g.  non-obedience  to  an  injunction  granted  by  the 
High  Court  of  Justice ;  or  the  interfering,  by  marrying 
or  otherwise,  with  a  ward  of  Court ;  or  threatening  a 
witness,  so  as  to  prevent  him  giving,  or  to  intimidate 
him  in  giving,  his  evidence ;  or  disrespectful  behaviour 
to  the  Court ;  or  commenting  in  a  newspaper  article 
on  a  case  then  pending.  In  one  case  a  co-respondent 
in  a  divorce  suit,  immediately  after  the  service  of  the 
citation,  caused  advertisements  to  be  published  deny- 
ing the  charges  made  in  the  petition,  and  offering  a 
reward  for  information  which  would  lead  to  the  dis- 
covery and  conviction  of  the  authors  of  them,  and  it 
was  held  that  these  advertisements  constituted  a  con- 
tempt of  Court  (p). 

Imprisonment  for  debt  is  said  to  be  abolished  (q),  impriBonment 
but  nevertheless  it  may  occur  in  various  cases.      The  .tfn  occu™*^ 
enactment  upon   this    subject    is    the    Debtors    Act,  ^^^    *  x 
1869    (r),  which  provides   that,  with  the  exceptions  1869. 
thereinafter  mentioned,  no  person  shall  after  the  com- 
mencement of  the  Act  (s)  be  imprisoned  for  making 
default  in  payment  of  a  sum  of  money  (^).     The  ex- 
ceptions are  as  follows : — 

1 .  Default  in  payment  of  a  penalty,  or  sum  in  the  Six  cases  of 
nature  of  a  penalty,  other  than  a  penalty  in  respect  of  tions. 
any  contract. 

2.  Default  in  payment  of  any  sum  recoverable  sum- 
marily before  a  justice  or  justices  of  the  peace. 

3.  Default    by    a   trustee    or   person    acting    in  a 
fiduciary    capacity    (u),  and    ordered    by    the    Court 


(0)  Brown's  Law  Diet.  120.  See  also  Beg.  v.  CaMro,  L.  R.  9  Q.  B. 
219. 

(p)  Brodrihb  v.  Brodribb,  II  P.  D.  66 ;  55  L.  J.  P.  47  ;  34  W.  R. 
580. 

iq)  See  the  title  of  32  &  33  Vict.  c.  62,  '*  An  Act  for  the  Abolition 
of  Imprisonment  for  Debt,"  ic. 

(r)  32  &  33  Vict.  c.  62.  (9)  ist  January  1870. 

(«)  32  &  33  Vict.  c.  62,  8.  4. 

(u)  As  to  who  is  a  trustee  or  a  person  acting  in  a  fiduciary  capacity, 
see  Marris  v.  Inyramt  13  Ch.  D.  338  ;  49  L.  J.  Ch.  123  ;  28  W.  R.  434  ; 
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to    pay    any    sum    in    his    possession    or    under    his 
control  (a). 

4.  Default  by  a  solicitor  in  payment  of  costs  when 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  pay- 
ment of  a  sum  of  money  when  ordered  to  pay  the 
same  in  his  character  of  an  officer  of  the  Court  making 
the  order  (6). 

5.  Default  in  payment  for  the  benefit  of  creditors 
of  any  portion  of  a  salary  or  other  income,  in  respect 
of  the  payment  of  which  any  Court  having  jurisdiction 
in  bankruptcy  is  authorized  to  make  an  order. 

6.  Default  in  payment  of  sums  in  respect  of  the 
payment  of  which  orders  are  in  this  Act  authorized  to 
be  made  (c). 


The  impriBon- 
ment  not  to 
exceed 
one  year. 


It  is  provided,  however,  that  in  all  or  any  of  these 
excepted  cases  no  person  shall  be  imprisoned  for 
a  longer  time  than  one  year,  and  nothing  in  the 
section  is  to  alter  the  effect  of  any  judgment  or 
order  of  any  Court  for  payment  of  money,  except  as 
regards  the  arrest  and  imprisonment  of  the  person 
making  default  in  paying  such  money. 


Debtors  Act, 
1878. 


With  regard,  however,  to  the  exceptions  numbered 
3  and  4,  it  is  now  provided  by  the  Debtors  Act,  1878, 
that  the  Court  or  judge  may  inquire  into  the  circum- 
stances of  the  case,  and  is  to  have  a  discretionary 
power  as  to  imprisoning  (d).  It  has  been  held  that 
under  this  provision  the  Court  will  not  necessarily 
refuse  to  grant  an  application  for  a  writ  of  attachment 


He  Diamond  Fud  Co.,  Mctcalfs  Case,  13  Ch.  D.  815 ;  49  L.  J.  Ch. 
347  ;  28  W.  R.  485  ;  Crowther  v.  Elgond,  34  Ch.  D.  691  ;  56  L.  J.  Oh. 
416  ;  56  L.  T.  415  ;  35  W.  R.  369,  in  which  case  an  auctioneer  neglect- 
ing to  pay  over  the  proceeds  of  a  sale  was  held  to  be  in  such  a  capacity 
and  liable  to  imprisonment. 

(a)  See  Re  Walker,  Walker  v.  Walker,  59  L.  J,  Ch.  386 ;  2  L.  T. 
449. 

(6)  See  hereon  Re  Strong,  32  Ch.  D.  342  ;  55  L.  J.  Ch.  553  ;  34  W. 
R.  614 ;  55  L.  T.  3. 

(c)  32  &  33  Vict.  c.  62,  8.  4. 

{d)  41  &  42  Vict.  c.  54. 
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against  a  defaalting  trastee,  where,  owing  to  the  de- 
faulter being  wholly  without  means,  no  useful  object 
would  be  gained  thereby,  for  the  imprisonment  is 
to  a  certain  extent  meant  as  a  penalty,  and  to  deter 
others  («).  But  where  a  trustee,  though  he  has  been 
guilty  of  negligence,  has  not  been  guilty  of  any 
criminal  or  fraudulent  act,  nor  of  any  contumacious 
refusal  to  comply  with  the  Court's  order,  the  Court 
will  not  attach  him  (/). 

The  Debtors  Act,  1869,  also  provides  that  any  Also  power  to 
person  {g)  making  default  in  payment  of  any  debt,  or  prfgoi  for  six 
instalment  of  any  debt,  due  from  him  in  pursuance  of  ^/"^^^JJ  ^^^^ 
any  order  or  judgment,  may  be  committed  to  prison 
for  a  term  not  exceeding  six  weeks,  on  its  being 
proved  that  he  has,  or  has  had  since  the  date  of  the 
order  or  judgment,  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  re- 
fused or  neglected,  or  refuses  or  neglects,  to  pay  the 
same  (A).  The  application  to  commit  to  prison  under 
this  provision  is  made  by  a  summons  called  a 
Judgment  Summons  (i).  It  is  provided  by  the 
Bankruptcy  Act,  1883  (A;),  that  on  application  made 
under  a  judgment  summons  to  a  Court  having  bank- 
ruptcy jurisdiction,  the  Court  may,  if  it  thinks  fit, 
decline  to  commit,  and  in  lieu  thereof,  with  the  con- 
sent of  the  judgment  creditor,  on  payment  of  the 
prescribed  fee,  at  once  make  a  receiving  order  against 
the  debtor  (/);  and  if  the  Court  has  not  got  bankruptcy 


(c)  Marris  v.  Ingram,  13  Oh.  D.  338  ;  49  L.  J.  Ch.  123 ;  28  W.  R. 
434  ;  Re  Qcnt,  Gent-Davit  v.  Harris,  40  Ch.  D.  190  ;  58  L.  J.  Ch.  162  ; 
60  L.  T.  355 ;  Re  Knovflea,  Doodton  v.  Turner^  52  L.  J.  Ch.  685  ; 
48  L.  T.  76a 

(/)  Earl  ofAyUnford  v.  Earl  Pouleit  (1892),  2  Ch.  60  ;  61  L.  J.  Ch. 
406  ;  66  L.  T.  484. 

{g)  This  does  not  apply  to  a  married  woman  against  whom  judgment 
has  been  signed  for  a  debt  contracted  during  coverture  {Scott  v.  Morley, 
28  Q.  B.  D.  120 ;  57  L.  J.  Q.  B.  43  ;  57  L.  T.  919  ;  36  W.  R.  67). 

(A)  32  &  33  Vict.  c.  62,  8.  5. 

(t)  As  to  which  see  Indermaur's  Manual  of  Practice,  191,  192. 

(k)  46  &  47  Vict   c.  52. 

{I)  Sect.  103. 
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jurisdiction,  it  may  transfer  the  matter  to  the  proper 
Court  having  bankruptcy  jurisdiction  as  regards  the 
particular  debtor  (m). 

whenadefen-  The  Debtors  Act,  1869,  also  contains  an  enactment 
RoUon"inay  be  ^^  ^  ^^^  arrost  of  a  defendant  in  the  course  of  an 
arrested.  action,  it  being  provided  (n)  that  where  the  plaintiff 

in  an  action  in  the  High  Court  of  Justice  proves  at 
any  time  before  final  judgment  by  evidence  on  oath 
to  the  satisfaction  of  a  judge,  that  (l)  the  plaintiff  has 
good  cause  of  action  against  the  defendant  to  the 
amount  of  £$0  or  upwards;  (2)  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to 
quit  England  unless  he  is  apprehended ;  and  (3)  the 
absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action  (0), 
the  judge  may  order  such  defendant  to  be  arrested 
and  imprisoned  for  a  period  not  exceeding  six  months, 
unless  and  until  he  has  sooner  given  the  prescribed 
security,  not  exceeding  the  amount  claimed  in  the 
action,  that  he  will  not  go  out  of  England  without  the 
leave  of  the  Court.  Where  the  action  is  for  a  penalty, 
or  sum  in  the  natare  of  a  penalty,  other  than  a  penalty 
in  respect  of  any  contract,  it  is  not,  however,  necessary 
to  prove  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action,  and  the  security  given  (in- 
stead of  being  that  the  defendant  will  not  go  out  of 
England)  is  to  be  to  the  effect  that  any  sum  recovered 
against  the  defendant  in  the  action  shall  be  paid, 
or  that  the  defendant  shall  be  rendered  to  prison. 
Under  the  above  provision,  although  a  debtor  may  be 
committed  to  prison  for  a  fixed  period,  he  cannot  be 
detained  in  prison  after  final  judgment  has  been 
signed  (p). 


(m)  Bankruptcy  Rules,  355-362.  (n)  32  k  33  Vict.  c.  62,  s.  6. 

(o)  This  being  a  matter  very  difficult  to  pntve,  orders  for  the  arreAt 
nf  a  defendant  under  this  ncction  are  not  at  all  frequently  granted. 
{p)  Hume  V.  Druyff,  L.  R.  8  Ex.  214  ;  42  L.  J.  Ex.  145. 
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If  a  person  obtains  an  order  for  arrest  under  the  Malicious 
foregoing  provision  by  any  false  statement  or  wrongful 
suppression  of  facts,  he  may,  in  addition  to  the  false 
imprisonment,  be  liable  to  an  action  for  malicious 
arrest.  Malicious  arrest  may  be  described  or  defined 
as  a  tortious  act  consisting  in  the  malicious  {q)  arrest 
of  another  without  reasonable  or  probable  cause. 

It  will  be  noticed  that  the  provision  as  to  the  arrest  Distinction 
of  a  defendant  is  quite  distinct  and  difiTerent  from  the  ancUmprison- 
foregoing  provisions  as  to  imprisonment  for  debt ;  in  "®"*- 
the  latter,  there  is  a  judgment  or  order  for  payment, 
and  the  object  of  the  imprisonment  is  to  get  satis- 
faction of  it;  in  the  former,  there  is  no  debt  as  yet 
adjudged  by  the  Court  to  be  due,  and  the  object  is  to 
prevent  the  defendant  from  leaving  the  country.      The 
student  should  carefully  remember  this  distinction,  as 
it  is  important. 


act  cons 


Malicious  prosecution  may  be  defined  as  a  tortious  iii.  Malicious 

J  consisting  in  the  unjust  and  malicious  prosecution  of  p'"'*"®**"^*"'*- 

one  for  a  crime,  or  the  unjust  and  malicious  presenta- 
tion of  a  bankruptcy  petition,  without  any  reasonable 
or  probable  cause  (?•). 

There  are  three   essentials  necessary  to  entitle   a  Three  essen- 
person  to  maintain  an  action  for  malicious  prosecution,  i!S;ion"fo? 
viz. :  (i.)  That  the  prosecution  was  determined  in  the  malicious 

.      :    /  ^  J^  .  .  1  ,        «  prosecution. 

plaintiffs  favour,  if  from  its  nature  it  was  capable  of 
being  so  determined  (s).  (2.)  The  absence  of  any  rea- 
sonable and  probable  cause  for  the  prosecution  (t), 
(3.)  Malice  on  the  part  of  the  defendant. 


{q)  Using  the  word  "malicious"  in  the  sense  ascribed  to  malice  in 
law,  poUy  p.  381. 

(r)  Quartz  Bill  Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  D.  674  ;  52  L.  J. 
Q.  B.  488.  It  seems  doubtful,  however,  whether  an  action  for  mali- 
ciously presenting  a  bankruptcy  petition  will  lie  without  an  averment 
of  special  damage  ( WyaM  v.  Palmer  (1 899),  2  Q.  B.  106  ;  68  L.  J.  Q.  B. 
709  ;  80  L.  T.  639). 

(«)  Barber  v.  LessUer,  7  C.  B.  (N.  S.)  186 ;  Baseb^  v.  Matthews,  L.  R. 
2  C.  P.  684.     See  Clerk  and  Lindsell'a  Law  of  Torts,  508. 

{t)  See  as  to  these  two  essentials,  per  Williams,  J.,  in  Barber  v. 
LessUer,  7  C.  B.  (N.  S.)  186. 
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A  person 
cannot  sue 
for  malicioQB 
proseoution  if 
there  is  a 
conviction  on 
it  standiog 
against  him. 


The  first  essential,  viz.,  that  the  prosecution  was 
determined  in  the  plaintiflfs  favour  if  it  was  capable 
of  being  so  determined,  scarcely  calls  for  any  com- 
ment. From  it  will  be  seen  that  if  a  person  has  been 
actually  convicted,  or  has  been  actually  adjudicated  a 
bankrupt,  he  cannot  maintain  this  action  whilst  the 
conviction  or  adjudication  stands  against  him,  for  that 
furnishes  at  once  irrebuttable  evidence  of  reasonable 
and  probable  cause.  To  entitle  a  person,  therefore,  in 
such  a  case,  to  maintain  his  action,  he  must  shew  that 
the  conviction  or  adjudication  has  been  reversed  or 
superseded  (u). 


As  to  reason-         The  second  essential,  viz.,  the  absence  of  any  reason- 
probable  ^^^^  or  probable  cause,  is  important;  and  what  is  reason- 
cause,  able  and  probable  cause  is  a  question  to  be  determined 
by  the  judge  on  the  circumstances  of  every  particular 
case  (x)y  for  there  may  be  many  cases  in  which,  though 
a  person  fails  to  sustain  his  accusation,  yet  there  may 
have  been  very  good  grounds  for  the  institution  of 
the  prosecution;  thus,  he  may  have  been  compelled 
to   withdraw   from   it  by  reason  of   inability  to  find 
his  witnesses,  or  the  death  of  a  material  witness,  or, 
though  the  accused  has  been  acquitted,  yet  the  circum- 
stances raised  a  strong  suspicion  against  him  (y).     It 
Functions  of     is  important  to  here  clearly  appreciate  the  different 
]u  gean  jury.  f^^^j^iQjjg    ^f   ^j^^   judge    and   the   jury    respectively 
in   such   cases.      It   is   for  the  jury  to   decide   upon 
the  facts  which  the  defendant  alleges  as  constituting 
reasonable  and  probable  cause,  and  then  it  is  for  the 


(u)  Metropolitan  Bank  Limited  v.  Pooley,  lo  App.  Cas.  210;  54 
L.  J.  Q.  H.  449 ;  53  L-  T.  163. 

(«)  Watson  V.  Wkitmore,  14  L.  J.  Ex.  41  ;  Low  v.  CoUum,  Ir.  Reps. 
2  Q.  B.  D.  15.  In  Bicks  v.  Faulkner  (8  Q.  B.  D.  167  ;  51  L.  J.  Q. 
B.  268)  Mr.  Justice  Hawkins  said :  ''I  should  define  reasonable  and 
prc»bable  cause  to  be  an  honest  belief  in  the  gndt  of  the  accused,  based 
upon  a  full  conviction,  founded  upon  reasonable  grounds,  of  the  existence 
of  a  state  of  circumstances  which,  assuming  them  to  be  true,  w^ould 
reasonably  lead  any  ordinarily  prudent  and  cautious  man,  placed  in  the 
position  of  the  accuser,  to  the  conclusion  that  the  person  charged  was 
probably  guilty  of  the  crime  imputed." 

(y)  Willans  v.  Taylor,  6  Bing.  186. 
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judge  to  determine  whether  the  facts  as  found  by  the 
jury  do  or  do  not  amount  to  reasonable  and  pro- 
bable cause  (z).  It  should  also  be  noticed  that  the 
onus  is  not  on  the  defendant  to  prove  reasonable  and 
probable  cause,  but  on  the  plaintiff  to  prove  the  absence 
of  any  reasonable  and  probable  cause  (a). 

Care  must  be  taken,  with  regard  to  what  is  stated  in  Distinction 
the  last  paragraph,  not  to  confuse  an  action  for  malicious  ^  ^twn^ 
prosecution  with  one  for  false  imprisonment,  for  there  ^^^  ^*^"® 

^  ^  impriBonment. 

is  this  recognized  distinction  between  the  two  actions, 
that  in  false  imprisonment  the  onus  lies  upon  the  de- 
fendant to  plead  and  prove  affirmatively  the  existence 
of  reasonable  cause  as  his  justification,  whereas  in  an 
action  for  malicious  prosecution  the  plaintiff  must,  as 
stated  above,  allege  and  prove  affirmatively  its  non- 
existence (6). 

Although  a  prosecution  at  the  outset  may  not  be  A  pposecution 
malicious,  yet  it  may  afterwards  become  so  by  reason  get  malidous 
of  the  continuance  of  it  after  positive  knowledge  of  the  ™*y  become 
innocence  of  the  accused  (c). 

The  third  essential,  namely,  malice,  requires  careful  Malice  in  fact 
comparison  with  the  second,  and  it  will  be  well  first 
to  properly  understand  the  meaning  of  the  word. 
Malice  is  said  to  be  of  two  kinds,  viz.,  malice  in  law, 
and  malice  in  fact  (d).  The  latter  means  what  we 
ordinarily  understand  by  the  term,  and  consists  of 
some  act  of  spite,  either  against  some  particular  indi- 
vidual or  the  public  at  large ;  but  the  former  does  not 
simply  mean  ill-will  against  a  person  or  the  public  at 
large,  but.  signifies  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse,  e,g,  the  unwarrantable 

(2)  Broom's  Corns.  842,  843. 

(a)  Abraih  v.  Norih-Enstem  Ry.  Co,,  11  App.  Gas.  247  ;  55  L.  J.  Q. 
B.  457  ;  55  ^  T.  63. 

(6)  Per  Hawkins,  J.,  in  Iliehs  v.  Faulhier,  51  L.  J.  Q.  B.  at  p.  270. 

(c)  Per  Cockburn,  C.J.,  in  Fitz-John  v.  MackincUr,  30  L.  J.  (C.  P.) 
264. 

(d)  Per  Bayley,  J.,  in  Bromage  ▼.  Prouer^  4  B.  &  G.  255. 
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striking  of  a  blow  likely  to  produce  death,  for  in  such 
cases  there  is  no  necessity  to  prove  any  particular 
spite  or  ill-will,  the  act  speaking  for  itself  (e). 

!■  malice  in  It  would  Ordinarily  seem,  and  it  is  generally  true, 

or  mimt  there  that  if  a  prosecution  is  shewn  to  have  been  without 
facfc?"***^*  *"  reasonable  and  probable  cause,  malice  in  a  sense  must 
be  existent,  and  it  has  therefore  been  sometimes  stated 
that  malice  in  law  is  all  that  is  necessary  in  an  action 
for  malicious  prosecution  (/).  But  such  a  statement  is 
not  always  accurate,  and  it  has  indeed  been  expressly 
laid  down  that  malice  in  fact  must  be  shewn,  that 
there  must  actually  be  the  two  essentials  existent,  of 
absence  of  reasonable  and  probable  cause,  and  actual 
malice  {jg).  This  apparent  confusion  arises  thus : — 
The  question  of  absence  of  reasonable  and  probable 
cause  is  one  for  the  judge,  the  question  of  malice  is 
for  the  jury.  The  jury  may,  if  they  think  fit,  infer 
malice  from  the  very  circumstances  which  have  led 
the  judge  to  the  conclusion  that  there  was  no  reason- 
able and  probable  cause,  or  they  may  come  to  the 
conclusion  that  the  defendant  acted  honestly  and 
without  ill-will,  and  with  a  desire  to  do  right  (A). 
On  the  whole,  it  seems  correct  to  say  that  malice  in 
fact  is  necessary,  but  that  if  the  judge  rules  that  there 
was  no  reasonable  and  probable  cause  for  the  prose- 
cution, the  jury  are  justified  in  finding,  but  are  not 
.  bound  to  find,  that  there  was  malice  (i). 

Corporation  jt  has  been  decided  that  an   action  for  malicious 

or  company  .  .n    i«  •  •  ,.     .      , 

litkbiefor  prosecution  Will  lie  against  a  corporation  or  limited 

malioioun  z  7  \ 

prosecution.      Company  (A;). 


(e)  Brown's  Law  Diet.  328. 

(/)  Per  Park*%  J.,  in  Mitchell  v.  Jenkhu,  5  B.  &  A.  588. 

Ig)  See  per  Hawkiua,  J.,  in  Bicki  v.  Faulkner,  8  Q.  B.  D.  167  ;  51 
L.  J.  Q.  B.  268 ;  30  W.  R.  545. 

(A)  Hicks  V.  Pautkiier,  supra  ;  Brown  v.  JIawkes  (1891),  2  Q.  B.  718  ; 
65  L.  T.  108. 

(i)  See  further  hereon  Ringwood's  Torts,  51,  52. 

{k)  Edwards  v.  Midlund  Ry,  Co.,  6  Q.  B.  D.  287  ;  50  L.  J.  Q.  B.  281  ; 
43  L.  T.  694  ;  29  W.  R.  609  ;  Cornford  v.  CarlUm  Bank  (1899),  I  Q.  B. 
392 ;  68  L.  J.  Q.  B.  196 ;  80  L.  T.  121. 
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The  malicious  prosecution  of  a  civil  action,  though  No  action  lies 
without  any  reasonable  or   probable   cause,  does  not  pro™ution  of 
have  the  same  effect  as  a  malicious  criminal  prose-  *  ^^^^^  actiou, 
cution,   or    the    malicious    taking   of   proceedings   in 
bankruptcy,  and  no  action  will  lie  in  respect  of  it. 
No  action,  also,  for  malicious  prosecution,  will  lie  by  nor  for  oourt- 
a    subordinate    against    his    commanding    officer    for  ^dinga^'^^ 
bringing  him  to  court-martial  (l). 

An  action  will,  however,  lie  for  falsely,  maliciously,  otherwise, 
and  without  reasonable  and  probable  cause  presenting  m^aUcioun^**^ 
a  petition  to  wind  up  a  company,  such  an  act  being  preientation 
necessarily  injurious  to  the  credit  of  the  company  (m).  up  petition. 

(l)  Addison  on  Torts,  31. 

(m)  Quartz  Bill  QM  Mining  Co.  v.  Eyre,  ii  Q.  B.  D.  674 ;  52  L.  J. 
Q.  B.  488 ;  49  L.  T.  249 ;  31  W.  R.  668. 
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CHAPTER    V. 

OF   TORTS    AFFECTING    THE    PERSON {continued), 

IV.  Libel  and  In  the  Same  way  that  the  torts  of  assaalt  and  battery 
**"  **■•  are   usually  classed   together,  so   also  frequently   are 

those  of  libel  and  slander;  but  there  are  many  and 
material  distinctions  between  the  two  torts,  and  it  will 
be  advisable  to  consider  the  subject  in  the  following 
manner : — 

1.  The  law  particularly  as  to  libel. 

2.  The  law  particularly  as  to  slander. 

3.  The  differences  between  libel  and  slander. 

DefiDttionof  Libel  may  be  defined  as  a  tortious  act,  consisting 
in  the  malicious  defamation  of  another,  made  public 
by  writing,  printing,  pictures,  or  eflSgy,  in  such  a 
manner  as  to  expose  him  to  public  hatred,  contempt, 
ridicule,  reproach,  or  ignominy  (a).  As  an  assistance 
to  this  definition,  and  as  tending  to  shew  what  acts 
will  be  libellous,  it  may  be  stated  that  everything  in 
writing  or  printing,  or  any  picture  or  eflSgy,  which 
tends  to  imply  reproach  to  any  person,  or  to  in  any 
way  derogate  from  his  character  by  imputing  to  him 
any  bad  actions  or  vicious  principles,  or  to  abridge 
his  comforts  or  respectability,  will  amount  to  a  libel, 
even  although  practically  and  substantially  the  libel 
complained  of  may  not  have  caused  the  plaintiff  any 
special  or  peculiar  damage,  or  indeed  any  real  damage 
at  all  (h) ;  by  which  is  meant  that,  even  without  proof 
of  special  damage,  the  plaintiff  may  be  entitled  to  a 

(a)  See  varioue  deBiiitionB  from  which  this  is  compiled  given  in 
Fulkard  on  Slander  and  Libel,  3,  4. 

(6)  Fulkard  on  Slander  and  Libfl,  165-191. 
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verdict  and  nominal  damages,  though  in  every  case 
proof  of  special  injury  done  to  him  by  the  libel  will 
naturally  tend  to  increase  the  amount  of  the  damages 
that  will  be  awarded  by  the  jury. 

A  municipal  corporation  cannot  maintain  an  action  Municipal 
for  libel  unless  injury  to  the  corporate  property  can  ^^oTsue^for 
be  shewn  (c) ;  but  a  trading  corporation  or  company  li^^- 
may  maintain  such  an  action  in  respect  of  a  statement 
reflecting  on  its  character  in  the  conduct  of  its  busi- 
ness, without  proof  of  special  damage  (d). 

Very  many  instances  of  words  held  to  be  libellous  instances  of 
might  be  enumerated,  and  a  few  may  usefully  be  given.  to**be'ubeUoua. 
In  one  case  it  was  held  that  to  write  or  print  of  a 
person  that  he  was  a  swindler  was  a  libel  (e) ;  in 
another,  that  to  write  of  a  person  that  he  was  a  black 
sheep  or  a  blackleg  was  a  libel  (/) ;  in  another,  that 
to  write  of  a  person  that  he  had  been  blackballed  on 
an  election  for  members  of  a  club  was  libellous  (g) ; 
and  in  another,  that  to  write  of  a  person  that  he  had 
no  experience  in  work  he  was  employed  to  do  was 
libellous  (h).  Mere  words  of  suspicion  will  not,  how- 
ever, be  sufficient  to  constitute  libel  (i).  There  may  be 
many  cases  in  which  the  words  used  by  the  defendant, 
and  complained  of  by  the  plaintiff  as  libellous,  though 
not  apparently  on  their  face  so,  yet,  by  the  special 
and  peculiar  sense  in  which  they  may  be  taken  in 
any  particular  case,  may  be  actually  libellous;  thus, 
in  one  case  the  plaintiff  complained  that  the  defendant 
had  libelled  him  by  calling  him  a  truck-master,  and 
the  Court  held  that  this  might  possibly  constitute  a 


(c)  Mayor  of  Manchester  v.  Williams  (1891),  i  Q.  B.  94;  60  L.  J. 
Q.'B.  23;  63L.T.  805. 

{d)  South  Helton  Coal  Co.  v.  North-Eastern  News  Association  (1894), 
I  Q.  B.  133  ;  63  L.  J.  Q.  B.  293 ;  69  L.  T.  844. 

(c)  P Anson  v.  StuaH,  I  T.  R.  748. 

(/)  Macgregor  v.  Gregory,  1 1  M.  &  W.  287. 

Ig)  O'Brien  v.  Clement^  16  M.  &  W.  159. 

(/i)  BotteriU  v.  Whitehead,  41  L.  T.  588. 

(t)  Simmons  v.  Mitchell^  6  App.  Cas.   1 56 ;  50  L.  J.  P.  C.  1 1  ;  43 
L.  T.  710;  29  W.  R.  401. 

2  B 
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Person  may 
be  libelled 
though  not 
named. 


libel,  and  that  it  must  be  for  the  jury  to  decide 
whether  or  not,  under  the  circumstances,  the  word 
complained  of  was  used  in  a  defamatory  sense  (k). 
There  may  also  be  many  cases  in  which  a  person 
may  be  libelled,  although  he  is  not  actually  named, 
if  it  clearly  appears  that  he  is  the  person  against 
whom  the  defamatory  matter  was  aimed  (I) ;  as,  for 
instance,  by  describing  the  plaintiff  or  his  place  of 
residence  or  business,  or  giving  other  particulars  which 
would  lead  persons  to  apply  the  libel  to  him  ;  and  it 
is  not  necessary  to  prove  that  the  whole  world  would 
take  the  matter  as  applying  to  the  plaintiff,  but  it  is 
quite  sufficient  to  shew  that  some  would  (m). 


Words  not 
libellous. 


Mulligan  v. 
Cole. 


If,  however,  the  words  used  are  words  that  no 
ordinary  reader  would  put  a  libellous  construction  on, 
the  plaintiff  cannot,  by  alleging  that  they  have  a  par- 
ticular intent,  make  them  libellous.  Thus,  in  one 
case  the  libel  complained  of  consisted  of  an  advertise- 
ment stating  that  the  plaintiff  was  not  any  longer 
authorized  to  receive  subscriptions  for  a  certain  in- 
stitute, and  the  plaintiff  brought  this  action,  alleg- 
ing that  the  meaning  of  the  advertisement  was  that 
he  had  falsely  pretended  to  be  authorized  to  receive 
subscriptions  on  behalf  of  such  institute.  The  Court 
held  that  no  action  was  maintainable  here,  as  the 
words  made  use  of  would  not  bear  any  libellous  in- 
terpretation (w).  In  some  cases,  however,  although 
words  may  not  be  libellous  in  their  primary  sense, 
yet  evidence  may  be  given  of  facts  which,  under  the 
particular  circumstances,  make  them  defamatory,  but 
there  must  be  some  evidence  of  this  nature  to  make 
such    words   as   these    actionable   (o)\    and   where    a 


(ifc)  Homer  v.  Taunton,  29  L.  J.  (Ex.)  318. 

{I)  See  r Anson  v.  JStwtrt,  I  T.  R.  748. 

(m)  Bourhe  v.  Warren,  2  C.  &.  P.  307. 

(n)  Mulligan  v.  Cole,  L.  R,  10  Q.  B.  549 ;  44  L.  J.  Q.  B.  153. 

(o)  Capital  and  C(mntiC8  Bank  v.  Hcniy,  7  App.  Cas.  74 1  ;  52  L.  J. 
Q.  B.  2;!  ;  47  L.  T.  662  ;  31  W.  R.  157  ;  linel  v.  Tatndl,  29  W.  R 
172 ;  43  L.  T.  507  ;   WiUiamt  v.  HmUh,  22  Q.  B.  D.  134 ;  58  L.  J.  Q. 
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plaintiff  in  his  statement  of  claim  annexes  a  meaning 
or  inmieTido  to  words  complained  of,  and  fails  by  his  Innuendo, 
evidence  to  sustain  such  meaning,  he  cannot  discard 
that  and  adopt  another  (p).      As  regards  the  innuendo^ 
it  is  the  duty  of  the  judge  to  say  whether  a  publication 
is  capable  of  the  meaning  ascribed  to  it ;  but  if  he  is 
.satisfied  that  it  is  capable  of  it,  it  must  then  be  left  to 
the  jury  to  say  whether  in  fact  it  has  such  meaning  (q). 
» 
To  entitle  a  person    to  succeed  in  an    action  for  The  pubiicA- 
libel,  he  must  prove  the  publication  of  it,  and  indeed  muat*always 
this  proof  must  be  given  before  any  evidence  can  be  *>«  Proved, 
adduced  of  the  contents  of  the  libel  (r) ;  for  it  is  not 
sufficient  to  render  a  person  liable  to  an  action  for 
libel  that  he  wrote  the  defamatory  matter,  for  if  he 
has  kept   it  in   his  possession,  and  not  in  any  way 
shewn   it  to  a  third  person,  he  has  done  no  harm. 
For  instance,  to  write  a  letter  to  a  person  containing 
defamatory  matter  concerning  him,  is  not  actionable 
if  it  reaches  his  hands  without  being  seen  by  any 
third  person  ;  so  that  even  where  such  a  letter,  simply 
folded  and  not  sealed,  was  delivered  to  a  third  person 
to  carry  to  the  other,  and  might  have  been  opened  and 
read  by  him,  but  was  not,  it  was  held  that  no  action 
was  maintainable  (s).      The  publication  of  a  libel  may  What  will 
occur  in  many   different  ways,  as   by  the   defendant  pXTcation* 
actually  with  his  own   hand  giving  the  libel  to  an- 
other, by  inserting  a  libellous  advertisement  in  a  news- 
paper (t),  by  telegraphing,  or  writing  on  a  postcard, 
even  to   the  plaintiff  himself  (u),   and  d  fortiori  by 
writing  and  sending  a  letter  to  a  third  person  (x),  even 

B.  21  ;  59  L.  T.  757  ;  37  W.  R.  93 ;  Nevill  v.  Fine  ArU  and  General 
Insurance  Co.  (1897),  A.  C.  68 ;  66  L.  J.  Q.  B.  195  ;  75  L.  T.  606. 

ip)  Rud'  V.  Tatnell,  29  W.  R.  172  ;  43  L.  T.  507. 

(7)  See  Lord  Selborne's  remarks  in  Capital  and  Counties  Bank  v. 
I/enty,  7  App.  Cas.,  at  p.  786. 

(r)  Folkard  on  Slander  and  Libel,  439. 

(s)  duiterbuck  v.  Chaffers,  2  Stark.  471. 

{t)  Brown  v.  CroomCy  2  Stark.  297. 

(w)  WiUiamson  v.  Freer,  L.  R.  9  C.  P.  393 ;  43  L.  J.  C.  P.  161  ;  22 
W.  R.  878. 

(as)  Phillips  V.  Jansen,  2  Esp.  624. 
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Wenman  v. 
Ath. 


thongh  SQch  third  person  is  the  wife  or  husband  of 
the  person  libelled  (y).  But  the  delivery  of  a  libellous 
paper  by  a  husband  to  his  wife,  or  by  a  wife  to  her 
husband,  is  not  per  se  a  publication  (z). 


A  person  Where  a  porter,  in  the  course  of  his  business  and 

unwittingly"  employment,  delivered  parcels  containing  libellous  hand- 
bills, it  was  held  that,  although  he  was  the  actual 
publisher  of  the  libel,  yet  he  was  not  liable  to  an 
action  in  respect  of  it,  he  being  ignorant  of  the  con- 
tents of  the  parcel  (a).  Upon  the  same  principle, 
though  the  seller  of  a  newspaper  is  primd  facie  liable 
for  a  libel  contained  in  it,  yet  he  is  not  liable  if  he 
can  prove  that  he  did  not  know  it  contained  a  libel, 
that  his  ignorance  was  not  due  to  any  negligence  on 
his  part,  and  that  he  did  not  know,  and  had  no  ground 
for  supposing,  that  the  newspaper  was  likely  to  contain 
libellous  matter  (b). 


Ubel  is  not 
liable  to  an 
action. 


JSmmtns  v, 
Pottle. 


Malice  in  law 
is  an  essential 
to  constitute 
a  libel. 


But  it  is 
inferred,  and 
need  not  be 
proved. 


Our  definition  of  libel  states  it  to  be  the  malicious 
defamation  of  another  (c).  Malice,  therefore,  is  an 
essential  to  constitute  a  libel,  but  by  the  word  malice 
used  here  is  not  meant  malice  in  its  ordinary  sense  of 
spite  or  ill-will,  but  malice  in  law  as  before  described 
in  treating  of  malicious  prosecution  (e^),  viz.,  the  in- 
tentional doing  of  a  wrongful  act  without  just  cause 
or  excuse.  Malice,  therefore,  is  properly  said  to  be  an 
essential  of  libel,  but  it  is  inferred,  and  need  not  be 
proved,  for  "  where  words  have  been  uttered  or  a  libel 
published  of  the  plaintiff,  by  which  actual  or  pre- 
sumptive damage  has  been  occasioned,  the  malice  of 
the  defendant  is  a  mere  inference  of  the  law  from  the 


[y)  Weiiman  v.  Ash,  22  L.  J.  C.  P.  190. 

(z)  Wenhak  v.  Moivj/an,  20  Q.  B.  D.  635  ;  57  L.  J.  Q.  B.  241  ;  59  L. 
T.  28  ;  see  generally  an  tt>  publication,  Folkard  on  Slander  and  Libel, 
chap.  19. 

(a)  Day  v.  Bream,  2  M.  &  Rob.  54. 

(6)  Emmens  v.  Pottle,  16  Q.  B.  D.  354 ;  55  L.  J.  Q.  B.  51  ;  34  W.  R. 
116;  53L.  T.  808. 

(c)  AiUe,  p.  384. 

id)  Ante,  p.  381. 
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very  act ;  for  the  defendant  must  be  presumed  to  have 
intended  that  which  is  the  natural  consequence  of  his 
act"  (e). 

There  may,  however,  be  cases  in  which  special  circum-  Circumatances 
stances  rebut  the  presumption  of  malice  that  would  J^but  maHoe^*^' 
otherwise  exist :  and  when  there  are  such  special  cir-  *°^  ™*K®  * 
cumstances   they   prevent  the   matter   complained   of  tion  pnvi- 
being  a  libel,  although  had  they  not  existed  it  would  ®^^  ' 
have  been,  and  in  such  cases  the  matter  is  said  to  be, 
a  privileged  communication. 

A  privileged  communication  may  therefore  be  defined  Deamtion  of 
as  a  communication  which  on  its  face  would  be  de-  comrnun^Ba- 
famatory  and  actionable,  but  is  prevented  from  being  **^'*- 
so  by  reason  of  circumstances  rebutting  the  existence 
of  malice  (/).  It  exists  where  any  person  having  an 
interest  to  protect,  or  a  legal,  moral,  or  social  duty  to 
perform,  makes  a  communication  in  protection  of  his 
interest  or  in  performance  of  his  duty,  to  another  person 
having  a  corresponding  interest  or  duty  to  receive  the 
same  (g).  Here,  although  the  communication  may  con- 
tain matter  that  would  ordinarily  be  actionable,  yet  it 
is  not  actionable  if  the  communication  is  fairly  and 
honestly  made  in  bond  Jlde  belief  of  its  truth,  and  with- 
out any  gross  exaggeration  (A).  And  where  privilege 
attaches  to  a  defamatory  oral  statement  made,  in  pur- 
suance of  some  duty,  to  persons  interested  in  the  subject- 
matter  of  such  statement,  that  privilege  is  not  taken 
away  by  reason  of  that  statement  being  made  in  the 
presence  of  other  persons  not  so  interested,  if  the 
speaker  has  not  the  power  to  prevent  the  presence  of 
such  other  persons  (i).      A  good  instance  of  a  communi- 

{e)  Folkard  on  Slander  and  Libel,  473. 

(/)  Wrvjkt  V.  Woodgate,  2  C.  M.  &  R.  573. 

(.(/)  Hehditch  v.  Macliwaine  (1894),  2  Q.  B.  54 ;  63  L.  J.  Q.  B.  587  ; 
70  L.  T.  826. 

(/i)  Harrison  v.  Bash^  25  L.  J.  Q.  B.  25  ;  WhUdey  v.  Adams,  33 
L.  J.  C.  P.  89 ;  Allbutt  V.  Medical  Council,  23  Q.  B.  D.  400 ;  58  L.  J. 
Q.  B.  606 ;  61  L.  T.  585  ;  Stuart  v.  BeU,  64  L.  T.  633 ;  Hunt  v.  Oreat 
Northern  Ry.  Co.,  60  L.  J.  Q.  B.  498  ;  64  L.  T.  418. 

{%)  Pittard  v.  Oliver,  60  L.  J.  Q.  B.  219 ;  64  L.  T.  758. 
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An  inatance  cation  privileged  by  reason  of  being  made  in  discharge 

coramunYcii?*  of  a  duty  occurs  in  the  case   of  a  master   giving  a 

tViTcasrof  a'*  character  to  his  servant      It  is  quite  true  that  a  ser- 

iruMter  giving  yant  cannot  compel  his  master  to  give  him  a  charac- 

ft  ciiArsict&r  to 

iiis  servant.  ter  (k),  but,  although  this  is  so,  it  is  clearly  the  master's 
moral,  or  social,  though  certainly  not  his  legal,  duty  to 
give  a  character,  if  he  is  asked  for  one ;  and  if  he, 
therefore,  on  being  applied  to,  gives  a  character  which 
he  bortd  fide  believes  to  be  true,  he  is  protected,  and 
though  it  is  in  reality  false,  it  is  a  privileged  communi- 
cation (I),  Thus,  A.  has  had  a  servant,  B.,  who,  on 
applying  for  a  new  situation,  refers  his  intended  new 
master  to  A,,  who,  believing  that  B.  has,  during  his 
service  with  him,  stolen  certain  articles,  replies  to  his 
intended  new  master's  inquiries  to  that  effect;  here,  if  A. 
bond  fide  believed  this  statement  to  be  true,  and  made 
it  without  any  exaggeration,  although  B.  can  prove 
himself    totally    innocent,    yet    he    has    no    right    or 

Position  if        action   against  A.       And   even   if  a  master,  without 

vofuntarily.^*'*  being  applied  to  for  a  character,  honestly  makes  such 
a  statement  because  he  considers  it  his  duty  to  do  so, 
this  may  also  be  privileged  ;  but  when  a  master  volun- 
teers to  give  the  character,  stronger  evidence  will  be 
required  that  he  acted  boTid  fide  than  in  the  case  where 
he  has  given  the  character  after  being  requested  to  do 

statement  by  so  (m).  As  another  instance  of  privilege  by  reason 
of  discharge  of  duty  may  be  mentioned  the  case  of  a 
solicitor  writing  a  letter  in  protection  of  his  client's 
interests,  for  if  in  such  letter  he  merely  states  what  he 
honestly  believes  to  be  true,  and  in  the  interest  of  his 
client  to  state,  he  can  be  under  no  liability  in'respect  of 
the  publication  to  the  person  to  whom  he  writes  it,  or  to 
his  clerks  through  whose  hands  it  necessarily  passes  (n), 

(k)  Carol  v.  Bird,  3  Esp.  201  ;  Smith  on  the  Law  of  Master  and 
Servant,  347.     See  antCj  p.  233. 

{I)  Weatherstone  v.  Hawkins^  I  T.  R.  1 10  ;  Fountain  v.  Boodle,  3 
Q.  B.  5  ;  Jones  v.  ThomaSy  34  W.  R.  104  ;  53  L.  T.  678. 

(m)  Per  Littledale,  J.,  in  PattUon  v.  Jones,  8  B.  &  C.  at  p.  586. 

(n)  Baker  v.  Carrick  (1894),  I  Q.  B.  8^8 ;  63  L.  J.  Q.  B.  399  ;  70 
L.  T.  366;  Boxins  v.  Goblet  (1894),  i  Q.  B.  842  ;  63  L.  J.  Q.  B.  401 ; 
70  L.  T.  368. 
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With  regard  to  fair  comments  on  public  proceedings,  Comments  and 
or  the  conduct  of  public  men,  and  fair   and  honest  <^"*^®""^^- 
criticisms  and  reviews,  these  are  not  privileged.     They 
may  therefore  be  the  subject  of  an  action  of  libel  with- 
out there  being  any  indirect   or  evil   motive,  which 
would  not  be  the  case  if  they  were  privileged,  for  there 
would  in  such  a  case  be  the  necessity  of  proving  spite, 
ill-will,  or  the  like.     Such  criticisms  or  comments,  in 
order  to  be  libellous,  must  in  the  opinion  of  the  jury 
be  something  more  than  the  expression  of  the  strong 
opinions  and  prejudices  of  a  fair  man.      If  the  matter  MerrivaUv. 
goes  beyond  what  any  fair  man  would  say  in  making  ^*''***'*- 
comments  or  criticisms,  then  it  is  libellous  and  action- 
able.     This  is  a  question  of  fact  for  the  jury  in  each 
particular  case  (0). 

Statements  made  by  members  of  Parliament  in  the  Members  of 
House  are  privileged,  but  such  members  may  be  liable    *^  lament, 
if  they  subsequently   print   and   publish   such   state- 
ments (p)  ;  unless,  indeed,  it  is  simply  a  publication  of 
a  speech  by  a  member  bond  Jide  for  the  information  of 
his  constituents  {q\ 

Fair  reports  of  proceedings  in  Parliament,  or  in  courts  Reports  of  pro- 
of justice — even  ex  parte  proceedings  (r) — are  privi-  i^u-ilame"}., 
leged,  unless  the  proceedings  are  of  an  absolutely  scanda-  n»«eti"g«.  Me- 
lons, blasphemous,  or  indecent  nature  (s) ;  and  it  has 
been  held  that  a  fair  and  accurate  report  of  the  judg- 
ment in  an  action,  published  hond  fide  and  without 
malice,  is  privileged,  although  not  accompanied  by  any 


(o)  MerHwdc  v.  C(iTi(m,  20  Q.  B.  D.  275  ;  58  L.  T.  331  ;  36  W.  R. 

231. 

(/»)  See  Folkard  on  Slander  and  Libel,  234  et  seq, 

Iq)  See  Wason  v.  Walter,  L.  R.  4  Q.  B.  at  p.  95. 

(r)  Kimbtr  v.  Pras  Association  (1893),  I  Q.  B.  65  ;  67  L.  T.  515. 

(«)  See  Folkard  on  Slander  and  Libel,  236-253.  But  it  has  been 
held  that  a  true  report  of  proceedings  in  a  court  of  justice,  sent  to  a 
newspaper  by  a  person  who  is  not  a  reporter  on  the  staff  of  the  news- 
paper, is  not  abisolutely  privileged,  and  if  it  be  sent  from  a  malicious 
motive  an  action  will  lie  {Stevens  v.  Sampson,  L.  R.  Ex.  53;  49  L.  J. 
Ex.  120;  41  L.  T.  782). 
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report  of  the  evidence  given  at  the  trial  (<).  It  was 
formerly  held  that  a  report  of  proceedings  at  a  meeting 
of  poor-law  guardians,  affecting  an  individual,  could  not 
be  considered  to  be  privileged  (u) ;  but  with  regard  to 
this  and  certain  other  reports,  it  has  now  been  provided 
Libel  Act,  by  the  Libel  Act,  1888  (x),  that  a  fair  and  accurate 
report  published  in  any  newspaper  of  the  proceedings 
of  a  public  meeting  (y),  or  (except  where  neither  the 
public  nor  any  newspaper  reporter  is  admitted)  of  any 
meeting  of  a  vestry,  town  council,  school  board,  board 
of  guardians,  board  of  local  authority,  and  some  other 
bodies  mentioned  in  the  Act,  and  the  publication  at 
the  request  of  a  Government  office  or  department, 
officer  of  state,  commissioner  of  police,  or  chief  con- 
stable, of  any  notice  or  report  issued  by  them  for 
information  of  the  public,  shall  be  privileged,  unless 
published  or  made  maliciously.  But  this  enactment 
is  not  to  protect  a  person  who  has  refused  or 
neglected  to  insert,  on  request,  in  the  newspaper  in 
which  the  report  or  other  publication  appeared,  a 
reasonable  letter,  or  statement,  explaining  the  same; 
and  it  is  not  to  protect  the  publication  of  any  matter 
not  of  public  concern,  and  the  publication  of  which  is 
not  for  the  public  benefit  (z). 

Judges,  magistrates,  and  others  acting  in  a  judicial 


(0  Macdougal  v.  Knight,  17  Q.  B.  D.  636;  55  L.  J.  Q.  B.  464;  34 
W.  R.  727  ;  55  L.  T.  274.  This  case  afterwards  went  to  the  Hi)use  of 
Lords  (14  App.  Cas.  194 ;  58  L.  J.  Q.  B.  537  ;  60  L.  T.  762),  and  was 
affirmed,  but  on  different  grounds,  and  Lord  Halsbury  certainly  ex- 
pressed his  view  to  be  different  from  that  of  the  Court  of  Appeal.  The 
matter  was,  however,  in  1890  further  considered  by  tlie  Court  of  Appeal 
in  a  second  case  of  Macdougal  v.  Knight  (25  Q.  B.  D.  I  ;  59  L.  J.  Q.  B. 
517  ;  63  L.  T.  43),  and  they  again  distinctly  laid  down  the  law  to  be  as 
stated  in  the  text  above. 

(w)  Pureell  v.  SowUvy  2  C.  P.  D.  215  ;  46  L.  J.  C.  P.  308. 

(x)  51  &  52  Vict.  c.  64,  8.  4.  The  previous  provision  contained  in 
44  A:  45  Vict  c.  60,  s.  2,  is  repealed  by  this  Act  (s.  2).  ^ 

{y)  The  Act  defines  a  public  meeting  to  mean  any  meeting  bond  fdt 
and  lawfully  held  for  a  lawful  purpose,  and  for  the  furtherance  or  dis- 
cussion of  any  matter  of  public  concern,  whether  the  admission  be 
general  or  restricted  (s.  4). 

(2)  See  Kelly  v.  O'MalUy,  6  Times  L.  R.   62. 
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capacity  (a)  are  not  liable  for  defamatory  publications  statements 
made  by  them  in  the  exercise  of  their  judicial  func-  advocates,*  Ac 
tions,  even  though  they  may  have  acted  maliciously 
and   contrary  to  good  faith  and   honesty  (b).      Any 
statement  made  by  an  advocate  in  the  course  of  his 
advocacy  is  also  absolutely  privileged,  and  this  although  Munsier  ▼. 
uttered  by  the  advocate  maliciously,  and  not  with  tbe 
object  of  supporting  the  case  of  his  client,  and  even 
though   uttered  without   any  justification   or   excuse, 
and  from  personal  ill-will  or  anger  towards  the  person 
defamed,  arising  out  of  a  previously  existing  cause,  and 
even  although  irrelevant  to  every  issue  of  fact  which 
is  contested  before  the  tribunal  (c). 

The  statements  of  a  witness  in  a  court  of  justice,  statements  by 
or  before  a  select  committee  of  the  House  of  Lords  or  ^**°®"®*- 
House  of  Commons,  are  absolutely  privileged  (d^  and 
this  even  although  the  witness  goes  somewhat  beyond 
what  he  was  asked  (e).     And  with  regard  to  what  will 
be  a  court  so  as  to  render  a  witness  not  liable  for  his  Dawking  v. 
statements,  it  may  be  noticed  that  it  has  been  decided  ^^  ^^^y- 
that  a  court  of  inquiry  instituted  by  the  Commander- 
in-chief  of  the  army,  under  the  Articles  of  War,  to 
inquire  into  a  complaint  made  by  an  officer  of   the 
army,  is  such  a  court,  and  therefore  that  statements, 
whether  oral  or  written,  made  by  an  officer  summoned 
to  attend  before  such  court,  are  absolutely  privileged  (/). 

In  many  cases  of  what  are  alleged  to  be  privileged 
communications  on  the  ground  of  moral  or  social  duty, 

(a)  As  to  what  is  and  is  not  a  judicial  capacity  see  Royal  Aquarium. 
V.  Parkinson  (1892),  I  Q.  B.  431  ;  61  L.  J.  Q.  B.  409 ;  66  L.  T.  513 ; 
Hodtvn  V.  Pare  (1899),  I  Q.  B.  455  ;  68  L.  J.  Q.  B.  309 ;  80  L.  T.  13. 

(6)  Andersofi  v.  Oorrie  (1895),  ^  Q-  B-  ^68 ;  71  L.  T.  382. 

(c)  Munster  v.  Lamb,  11  Q.  B.  D.  588;  52  L.  J.  Q.  B.  726;  32 
W.  R  248. 

{(l)  Goffin  V.  Donelly,  6  Q.  B.  D.  307  ;  50  L.  J.  Q,  B.  303  ;  29  W.  R 
440. 

(e)  Seaman  v.  Netherdiff,  2  C.  P.  D.  53  ;  46  L.  J.  O.  P.  128. 

(/)  Dawkint  v.  Ijord  Rokehy,  L,  R.  7  H.  K  744 ;  42  L.  J.  Q.  B.  8. 
It  has  also  been  held  that  reports  made  by  a  military  officer  for  the  in- 
formation of  the  Commander-in-chief  are  absolutely  privileged  {Dawkins 
V.  Loi-d  PauUtt  L.  R  5  Q.  B.  94  ;  39  L.  J.  Q.  B.  53). 
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The  judge 
decides 
whether  a 
particular 
matter  is 
privileged. 


Many  cases 
that  would 
prima  fdcie 
appear  to  be 
privileged 
may  yet  on 
particular 
facts  not  be. 


Distinction 
between 
qualified  and 
absolute 
privilege. 


it  is  often  a  difficult  matter  to  decide  whether  or  not 
there  is  shewn  to  have  existed  such  a  duty  as  to  render 
the  communication  privileged  ;  in  all  such  cases  it  is 
for  the  judge  to  decide  whether  the  principle  can  be 
applied  to  the  particular  case  (g). 

In  many  cases  of  alleged  privileged  communica- 
tions, however,  it  is  open  to  the  plaintiff  to  shew 
that,  notwithstanding  the  communication  would  ordi- 
narily be  privileged,  yet  the  defendant  has  been  guilty 
of  actual  malice,  i,e,  malice  in  fact  (A).  Thus,  it 
has  been  pointed  out  {i)  that  a  master  is  privileged 
in  giving  a  character  to  his  servant;  but  if  he 
knowingly  gives  a  false  character,  here  there  is  actual 
malice,  and  there  cannot  possibly  be  any  privilege. 
Cases  of  this  character  are  designated  as  cases  of 
qualified  privilege,  as  opposed  to  cases  in  which  no 
such  evidence  can  be  given,  which  are  styled  cases 
of  absolute  privilege,  e,g,  statements  by  judges  and 
advocates  in  the  course  of  their  duties. 


The  truth  of  a 
libel  affords 
a  complete 
answer  in  a 
civil  action. 


The  truth  of  a  libellous  imputation  aflfords  a  com- 
plete answer  to  any  action  for  damages,  because  the 
action  is  brought  by  the  plaintiff  to  free  his  character 
from  such  imputation,  which  he  cannot  be  entitled  to 
do  if  the  imputation  is  actually  true  (k)  ;  and  where  the 
truth  of  the  imputation  is  not  thoroughly  and  strictly 
proved,  but  it  is  proved  substantially,  or  to  a  great 
extent,  this,  though  not  sufficient  to  form  a  defence, 
may  go  in  mitigation  of  damages  (Z).  Libel  is,  how- 
ever, punishable,  not  only  civilly,  but  also  criminally 
by  indictment,  and  in  some  special  cases,  where  the 
persons  libelled  are  in  some  public  office  or  position, 


(7)  Per  Erie,  C.J.,  in  Whittle}/  v.  Adams,  15  C.  B.  (X.  S.)  418; 
Waller  v.  Lock,  7  Q.  B.  D.  619  ;  30  \V.  R.  18  ;  45  L.  T.  242  ;  Harrison 
V.  Fraser,  29  W.  R.  652. 

(A)  Wi'iffht  V.  Woodgatc,  2  C.  M.  &  R.  573.  As  to  malice  in  fact,  see 
ante,  p.  381. 

(i)  AfUe,  p.  390. 

{k)  Folkard  on  Slander  and  Libel,  21,  22. 

{I)  Chalmers  v.  Shackell,  6  C.  &  P.  475. 
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by  criminal  information  (m).     In  any  criminal  prose-  Effect  of  the 
cution  the  truth  of  the  libel  was  formerly  no  defence,  iJbeHnV^ 
for  the  object  of  the  proceeding  is  to  a  jrreat  extent  criminal 

1  .  «        1  1.  -,  IT  1  .  -.    prosecution. 

the  preservation  of  public  peace  and  good  order,  which 
cannot  be  maintained  if  one  man  is  allowed  to  publish 
of  another  everything  that  may  chance  to  be  true  of 
that  person,  so  that,  whether  true  or  false,  the  imputa- 
tion may  have  equally  mischievous  results,  and  con- 
sequently be  equally  a  public  wrong  (n).  This  state  Libel  Act, 
of  the  law  is,  however,  now  to  a  considerable  extent  ^  '*^' 
altered,  it  having  been  provided  that  the  truth  of  a 
libel  shall  form  a  defence  to  a  criminal  prosecution 
if  it  is  also  for  the  public  benefit  that  the  matters  com- 
plained of  should  be  published  (0). 

With  regard  to  criminal  proceedings  in  respect  of  a  Order  of  judge 
libel,  it  is  provided  by  the  Libel  Act,    1888  (p),  that  before^pro- 
no  criminal  prosecution  shall  be  commenced  against  Jf^eHn^^^*^ 
any  proprietor,  publisher,  editor,  or  any  person  respon-  newspaper, 
sible  for  the  publication  of  a  newspaper,  for  any  libel 
published   therein,  without  the  order  of  a  judge  at 
chambers  first  being  obtained,  on  notice  to  the  person 
accused,  who  shall  have  an  opportunity  of  being  heard 
against  it.     This  provision,  however,  does  not  apply  to 
a  proceeding  by  way  of  criminal  information  (q). 

The  Libel  Act,  1843  (r),  also  contains  two  impor-  Provision  of 
tant  provisions  on  the  subject   of   libel,  besides  the  J'gJ^^  ^l^ 
one   already   mentioned    as   to   the   truth   of    a   libel  ap«i«gy  gene- 
being  set  up  in  criminal  proceedings   in   respect   of 

(m)  See  Beg.  v.  Labouckcre,  12  Q.  B.  D.  320;  53  L.  J.  Q.  B.  362  ; 
SO  L.  T.  177  ;  32  W.  R.  861. 

(n)  See  Folkard  on  Slander  and  Libel,  21,  22. 

(o)  6  &  7  Vict.  c.  96,  B.  6.  See  hereon  Reg.  v.  LaboucherCf  14  Cox, 
C.  C.  419. 

(/))  51  A:  52  Vict.  c.  64,  s.  8,  which  repeals  the  previous  provision  of 
44  &  45  Vict.  c.  60,  8.  3,  which  required  the  fiat  of  the  director  of 
public  prosecutions. 

iq)  Reg.  v.  Yates,  14  Q.  B.  D.  648 ;  54  L.  J.  Q.  B.  258 ;  33  W.  R. 
482  ;  52  L.  T.  305.  This  was  a  decision  under  44  &  45  Vict.  c.  60, 
8.  3,  but  it  no  doubt  still  holds  good  as  regards  the  provision  of  51  & 
52  Vict.  c.  64,  8.  8» 

(r)  6  &  7  Vict.  c.  96. 
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Provision  of 
Libel  Act, 
1843,  aa  to 
libel  in  a 
public  news- 
paper, &c. 


it.  The  first  of  such  provisions  is,  that  in  any  action 
for  defamation  it  shall  be  lawful  for  the  defendant 
(after  notice  in  writing  of  his  intention  so  to  do  duly 
given  to  the  plaintiff  at  the  time  of  filing  or  delivering 
the  defence  in  such  action)  to  give  in  evidence,  in 
mitigation  of  damages,  that  he  made  or  offered  an 
apology  to  the  plaintiff  for  such  defamation  before  the 
commencement  of  the  action,  or  so  soon  afterwards  as 
he  had  an  opportunity  of  doing  so,  in  case  the  action 
shall  have  been  commenced  before  there  was  an  oppor- 
tunity of  making  or  offering  such  apology  (s). 

The  other  of  such  provisions  is,  that  in  an  action 
for  libel  contained  in  any  public  newspaper,  or  other 
periodical  publication,  it  shall  be  competent  for  the 
defendant  to  plead  that  such  libel  was  inserted  therein 
without  actual  malice  and  without  gross  negligence, 
and  that  before  the  commencement  of  the  action,  or  at 
the  earliest  opportunity  afterwards,  he  has  inserted  in 
such  newspaper,  or  other  periodicial  publication,  a  full 
apology  for  the  said  libel,  or,  if  such  newspaper,  or 
other  periodical  publication,  shall  be  ordinarily  pub- 
lished at  intervals  exceeding  one  week,  that  he  has 
offered  to  publish  the  said  apology  in  any  newspaper, 
or  other  periodical  publication,  to  be  selected  by  the 
plaintiff  in  such  action ;  and  that  every  such  defend- 
ant shall,  together  with  such  plea,  be  at  liberty  to  pay 
into  court  a  sum  of  money  by  way  of  amends  for  the 
injury  sustained  by  the  publication  of  such  libel  (t). 
This  latter  provision  is  not,  however,  now  of  the 
importance  it  formerly  was,  as,  under  the  Judicature 


(s)  6  &  7  Vict.  c.  96,  8.  I.  The  statement  above,  and  the  notice  re- 
quired, must  not  be  confused  with  the  seven  days'  notice  that  is  required 
to  be  given  under  Order  xxxvi.  Rule  37,  to  entitle  a  defendant  who  does 
not  set  up  the  truth  of  the  libel  or  slander  to  give  in  evidence  at  the 
trial  the  circumstances  under  which  the  libel  or  slander  was  published, 
or  evidence  as  to  the  character  of  the  plaintiff.  See  Indermaur's 
Manual  of  Practice,  180. 

(0  6  &  7  Vict.  c.  96,  s.  2.  By  8  &  9  Vict.  c.  75,  s.  2,  it  is  provided 
that  it  shall  not  be  competent  for  a  defendant  to  plead  all  a^^ology  as 
stated  in  the  text,  without  at  the  same  time  uiuking  a  payment  of 
money  into  court. 
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practice,  money  may,  now   be    paid  into  court   in  all 
actions  (u). 

With  regard  to  actions  brought  in  respect  of  libels  Provision  of 
contained  in  newspapers,  a  further  provision  has  been  jsss,  m^o 
made  by  the  Libel  Act,   1888   (.c),  it  being  ©i^acted  ^j^^K^*^®^^^* 
that,  in  an  action  for  any  such   libel,  the  defendant  libel  in 
may  prove,  in  mitigation  of  damages,  that  the  plain-  "®^"P*p®"- 
tiff  has    ah'eady   recovered,   or    brought    actions    for, 
damages,  or  has  received  or  agreed  to  receive  compensa- 
tion in  respect  of  a  libel,  or  libels,  to  the  same  purport 
or  effect  as  the  libel  for  which  such  action  has  been 
brought. 

An  action  of  libel   may  be  brought  at  any  time  An  action  for 
within  six  years  of  the  publication  thereof  (y).  broughtwithin 

six  years. 

If  a  person,  to  whom  a  libel  is  published,  in  his  LiabiUtyfor 
turn  publishes  it  again,  he  is  liable  in  respect  of  it,  as  ^[0*  oFiibeL* 
well  as  the  original  libeller,  even  though  he  believed 
it  to  be  true  (z). 

Slander  may  be  defined  as  the  malicious  defamation  Deanition  of 
of  another  person,  not  in  writing,  but  simply  by  word  "  *"  ^^' 
of  mouth.      For  ordinary   slander,   the  only    remedy 
of   the   person    slandered  is   to  bring   an   action   for 
damages,  for  the  injury  done  to  him  is  not  so  great  as 
by  libel,  which,  being  in  writing  or  the  like,  is  more 
lasting  and   permanent   in  its    nature,  while  slander, 
being  but  by  word  of  mouth,  is  from  its  very  nature 
fleeting ;  but  in  some  exceptional  cases  of  slander,  e.g.  Cases  in  which 
where  the  words  used  are  seditious,  grossly  immoral,  or  prosecStfon 
blasphemous,  or  addressed  to  a  magistrate  with  refer-  will  lie  for 
ence  to  his  duties,  or  whilst  he  is  performing  his  duties, 
or  uttered  as  a  challenge  to  fight  a  duel,  or  to  provoke 
such  a  challenge,  a  criminal  prosecution  will  lie  (a). 

{«)  Order  xxii.  Rule  i. 
(ic)  51  &  52  Vict.  c.  64,  8.  6. 
(y)  21  Jac.  I,  c.  16,  8.  3. 

(z)  M^Pherson  v.  Daniels,  10  B.  &  C.  273  ;  Tidman  v.  Avndie,  10  Ex. 
63  ;  BotUrill  v.  Whitehead,  41  L.  T.  588. 
(a)  See  Folkard  on  Slander  and  Libel,  794. 
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Instances  of 
slander. 


Facts  to  be 
proved  in  an 
action  for 
slander. 


What  words 
will  be  defa- 
matory. 


As  to  what  words  will  be  suflScient  to  enable  a 
person  to  maintain  an  action  of  slander,  may  be 
instanced  words  imputing  a  crime  to  any  one,  as 
that  he  is  a  thief,  or  that  he  has  committed  a 
certain  wrongful  act  (b);  but  it  is  not  necessary 
that  the  words  used  should  be  so  extreme  as  that, 
and,  generally  speaking,  any  defamatory  words  causing 
damage  will  give  rise  to  the  action.  On  the  other 
hand,  there  are  many  cases  of  words  merely  spoken 
which  confer  no  right  of  action,  although  had  they 
been  written  they  would  have  done  so  (c).  Words 
made  use  of  expressing  simply  a  suspicion  {d\  or 
charging  another  with  having  evil  desires  and  inclina- 
tions, but  not  stating  that  they  have  been  brought 
into  action,  are  not  actionable  (e) ;  but  if  they  go 
beyond  that,  and  charge  another  with  actually  having 
evil  principles,  then  it  seems  they  are  (/). 

The  facts  to  be  proved  in  an  action  for  slander  are 
generally  three,  viz. :  ( i )  The  uttering  of  the  slan- 
derous words;  (2)  The  malice  of  the  defendant;  (3) 
The  damage  caused  to  the  plaintiff. 

The  first  point  involves  the  question  of  whether  or 
not  the  words  are  really  defamatory;  and  to  render 
them  so  they  must  be  such  that,  if  not  the  whole 
world,  at  any  rate  some  persons,  would  have  taken 
them  in  a  defamatory  sense  (^).  The  question  as  to 
the  meaning  of  the  words  used  is — In  what  sense  did 
the  person  uttering  them  mean  them  to  be  under- 
stood? (h).  But  although  words,  if  they  stood  by 
themselves,  might  be  defamatory  and  actionable,  yet 


(6)  It  is  slanderous  to  call  a  person  a  felon  who  has  undergone  his 
sentence  and  been  discharged,  for  he  is  then  no  longer  a  felon  in  law 
(Lci/man  v.  Latimer,  3  Ex.  I).  352  ;  47  L.  J.  Ex.  470;  26  W.  R.  305). 

(c)  r Anson  v.  Stuart,  1  T.  R.  748. 

{d)  Simmons  v.  Mitchell^  6  App.  Cas.  156;  50  L.  J.  P.  C.  II  ;  29 
W.  K.  401. 

(c)  Uarrison  v.  StrattoUy  4  Esp.  218. 

(/)  Prince  v.  Hoioe,  l  Bro.  P.  C.  64. 

{g)  See  ante,  p.  386. 

(A)  Read  v.  Ambridgc,  6  C.  &  P.  308. 
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it  is  quite  possible  that  they  may  be  controlled  by 
other  words  made  use  of  at  the  same  time,  so  as  to 
prevent  them  having  the  ordinary  usual  and  primary 
meaning  that  they  otherwise  would  have  had  (i). 


The  malice  that  is  required  is  only  malice  in  a  The  malice 
legal  sense,  which  is  implied  if  the  uttering  of  the  on?y  malice 
defamatory  words  is  proved  (k).  ^'^^• 


It  has  been  already  stated  that  the  third  essential  Speciaidamuge 
of  proof  in  all  actions  for  slander  is  the  damage  caused  "n".in  acfiou^^ 
by  the  defamatory  words.      Generally  speaking,  unless  ^^^  slangier, 
the  slander  has  been  productive  of  damage,  no  action 
lies,  in  which  respect  slander  differs  from  libel,  for  in 
the  latter,  as  has  been  pointed  out,  the  plaintiff  will 
at  any  rate  be  entitled  to  a  nominal  verdict,  although 
he  may  not  give  one  atom  of  evidence  that  the  libel 
has  caused  him  any  injury  (I).     In  some  few  cases  Except  in  four 
this  is  also  so  in  slander,  though  even  in  these  cases  *^"*®*' 
proof  of  special  damage  is,  when  possible,  always  given, 
for   the   purpose    of   increasing    the    amount    of    the 
damages.     The  cases  in  which  slanderous  words  are 
actionable  per  se  are  as  follows  : — 

I .  Where  a  criminal  offence  (m),  or  actual  conviction  i.  imputing 
thereof,  is  imputed ;  and  it  is  not  necessary  that  the  offence"* 
crime  should  be  technically  described,  for  any  words 
by  which  it  would  ordinarily  be  understood  are  suffi- 
cient {n) ;  nor  is  it  necessary  to  particularly  specify  any 
crime,  and  it  is  even  sufficient  if  a  person  says  he  has 
a  right  to  have  another  punished  (0).  General  terms 
of  abuse,  such  as  rogue,  rascal,  scoundrel,  &c.,  are  not 
words  actionable  in  themselves,  for  they  do  not  im- 


(t)  Shipley  v.  Todhuntcr,  7  C.  &  P.  680. 
{h)  As  to  malice  in  fact  and  malice  in  law,  see  antej  p.  381. 
(/)  Ante,  pp.  384,  385. 

(ni)  It  need  not  be  an  indictable  offence  (  Webb  v.  Bevan,  1 1  Q.  B.  D. 
609 ;  52  L.  J.  Q.  B.  544;  49  L.  T.  201). 
(n)  Coleman  v.  Oodvyin,  3  Doiijj.  9a 
(o)  Francis  v.  Jioose,  3  M.  &  W.  191. 
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2.  Imputing 
an  infectious 
disorder. 


3.  Imputing 
incompetence 
in  a  trade, 
profession,  or 
employment. 


pute  any  precise  and  definite  offence  punishable  in  the 
courts  of  justice  (p). 

2.  Where  the  words  used  impate  to  the  plaintiff 
a  contagious  or  infectious  disorder,  which  may  have 
the  effect  of  excluding  him  from  society  (q),  e,g.  the 
leprosy,  or  the  itch.  It  is  not,  however,  sufficient  to 
say  that  a  person  has  at  some  past  time  had  such  a 
disorder  (r). 

3.  Where  the  words  used  impute  to  the  plaintiff 
some  incompetence  or  misconduct  in  his  oflSce,  trade, 
profession,  or  calling,  or  tend  to  injure  or  prejudicially 
affect  him  therein.  Thus,  words  imputing  to  a  solicitor 
that  he  is  a  knave  (s),  or  that  he  deserves  to  be  struck 
off  the  rolls  (t),  come  within  this  category.  So,  also 
to  say  of  a  doctor  that  none  of  the  other  medical 
men  in  the   town  will  meet  him  is  in  itself  iaction- 

.  able  (w),  and  so  are  words  imputing  indigent  circum- 
stances to  a  banker  (x).  To.  render  words  actionable 
in  themselves  as  coming  within  this  class,  it  matters 
not  how  humble  the  calling  or  employment  of  the 
plaintiff  may  be ;  thus,  menial  servants  have  been 
held  entitled  to  maintain  an  action  for  words  spoken 
against  them  in  their  employment,  without  any  proof 
of  special  damage  (y).  The  great  criterion  to  as- 
certain whether  or  not  words  do  come  within  this 
heading  is — Do  they  directly  touch  or  affect  the  plaintiff 
in  his  oflSce,  trade,  profession,  or  calling  ?  If  they  do, 
then  they  are  actionable  per  se  (z).  It  has  been  held 
that  words  imputing  want  of  integrity,  malversation,  or 
dishonesty  to  a  person  holding  an  oflSce  of  confidence  or 

ip)  Folkard  on  Slander  and  Libel,  139. 
(q)  Folkard,  108,  109  ;  Bloodworih  v.  Gray,  7  M.  &  Gr.  334. 
(r)  Caralakc  v.  MapUdoram,  2  T.  R.  473. 
(»)  Day  V.  BvUar,  3  Wils.  59. 

{i)  Per  Kenyon,  C.J.,  Philips  v.  Jansen,  2  Esp.  624. 
(uySoulhee  v.  Benny,  i  Ex.  196. 
{x)  Jtobinwm  v.  MarcharU,  7  Q-  B.  918. 
iy)  Connor  v.  Justice^  13  Ir.  C.  L.  R.  451. 

(z)  Folkard  on  Slander  and  Libel,  126 ;  see  Black  v.  Hunt,  Ir.  Reps. 
2  Q.  B.  D.  104. 
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trust,  whether  an  office  of  profit  or  not,  are  actionable 
without  proof  of  special  damage ;  but  that  words  im- 
puting unsuitableness  for  an  office,  or  want  of  ability, 
are  not  actionable  without  proof  of  special  damage  if 
the  office  is  merely  an  honorary  one  (a). 

4.  Where  words  are  spoken  or  published  of  a  woman  4.  imputing 
imputing  unchastity  or  adultery  to  her.     This  is  a  pro-  "  womai!^  ^ 
vision  contained  in  the  Slander  of  Women  Act,  1 89 1  (6). 
Formerly  it  was   otherwise  (c),  and  the  Act  is   not 
retrospective,  but  only  applies  to  words  uttered  after 
its  passing  {d).     The  Act  also  provides  that  for  words  Costs, 
spoken  and  made  actionable  by  reason  of  its  provisions, 
a  plaintiff  shall  not  recover  more  costs  than  damages, 
unless  the  judge  shall  certify  that  there  was  reasonable 
ground  for  bringing  the  action  (e). 

The  truth  of  slanderous  matter  will  form  a  perfect  The  truth  of 
defence   to  any  action    in  respect  of  it,  on  the  like  answer  to  an 
principle  that,  as  has   been  stated  (/),  the  truth  of  ^^^^^^^ '°''  i*- 
a  libel   may   be    set   up   as   a   defence   to  an   action 
for.  damages.       "It    is    essential    to    the    claim    for 
damages  that  the   imputation  should   be   false ;    for, 
as   in   point   of    natural    justice   and   equity,  no   one 
can    possibly    have    any    claim    or    title    to    a    false 
character,  so  also  would  it  be  contrary  to  the  prin- 
ciples  of   public   policy   and   convenience,  to   permit 
a  man  to  make  gain  of  the  loss  of  that  reputation 
which  he  had  forfeited  by  his  misconduct.     I7i  fon^o 
conscieTdicOf  it  is  no  excuse  that  the  slander  is  true ; 

(a)  Booth  V.  Arnold  (1895),  i  Q.  B.  571  ;  64  L.  J.  Q.  B.  443;  72 
L.  T.  310  ;  Alexander  v.  Jenkins  (1892),  1  Q.  B.  797  ;  61  L.  J.  Oh. 
634  ;  66  L.  T.  391. 

(6)  54&55  Vict.  c.  51. 

(c)  It  may,  however,  be  mentioned  that  calling  a  woman  a  whore,  or 
otherwise  imputing  unchastity  to  her,  was  even  formerly  actionable  by 
itself  in  the  City  of  London  courts  ;  and  so  calling  a  woman  a  strumpet 
in  the  city  of  Briatol  was  even  formerly  actionable  there  by  the  custom 
of  that  place.     See  Fisher's  C.  L.  Digest  (tit.  **  Defamation  **) 

id)  August  5,  1 89 1. 

(«)  54  &  55  Vict.  c.  51,  8.  1. 

(/)  AiUe,  p.  394. 

2C 


Digitized  by 


Google 


402 


OF   TORTS   AFFKCTING   THE   PEKSON. 


but  in  compassion  to  men's  infirmities,  and  because  if 
the  words  spoken  are  true,  the  individual  of  whom 
they  are  spoken  cannot  justly  complain  of  any  injury, 
the  law  allows  the  truth  of  the  words  to  be  a  justifi- 
cation in  an  action  for  slander  "  {g). 

Privileged  The  remarks  that  have  been  made  under  the  head 

tS)™s"^"**^*       of  libel  on  the  subject  of  privileged  communications, 
apply  equally  to  cases  of  slander  {h). 


Scandalum 
maffnatum. 


A  special  and  peculiar  kind  of  defamation  occurs 
in  what  is  called  scandalum  magmitum,  of  which  it  is 
sufficient  to  say,  that  it  consists  in  the  spreading  of 
false  reports  against  peers  and  certain  high  officers  of 
the  realm,  and  that  it  is  subjected  to  peculiar  punish- 
ments by  various  ancient  statutes  (i). 


Limitation  for        An  action  for  slander  may  be  brought  at  any  time 
8la«dm\  within  two  years  after  the  uttering  of  it,  if  the  words 

are  actionable  per  se  ;  and  if  not,  from  the  time  of  the 

special  damage  occurring  {k). 


Repetition  of 
slander. 


A  person  repeating  a  slander  uttered  by  another, 
renders  himself  liable  in  respect  of  it,  and  ciinnot 
discharge  himself  by  giving  up  the  name  of  the 
author  or  first  utterer  of  it,  for  both  are  liable  (/). 
In  an  action,  however,  against  the  original  utterer  of 
the  slander,  proof  of  the  unauthorized  repetition  of 
it  is  not  admissible  as  proof  of  special  damage,  unless 
such  repetition  was  the  natural  and  probable  result  of 
the  original  uttering  (m). 

Differences  The  differences  between  libel  and  slander  have  ap- 

ftndilandor.      peared  in  discussing   respectively  each  of  those  torts, 

{g)  Folkard  on  Slander  and  Libel,  79,  80. 

(h)  See  ante,  pp.  389-394. 

(i)  See  Brown's  Law  Diet.  475. 

{k)  21  Jac.  I,  c  16,  8.  3.     See  ante,  p.  274. 

{l)  M^Pherson  v.  Daniels^  10  B.  &  C.  273  ;  Tidmun  v.  A  indie,  10  Ex. 
63  ;  BotteriU  v.  Whitehead,  41  L.  T.  588. 

(?«)  Ward  V.  WeekSj  7  Bing.  211  ;  i^eight  v.  Oosnay,  Co  L.  J.  Q.  B. 
231  ;  55  J.  P.  501. 
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and  all  that  is  therefore  necessary  under  this  third 
heading  is  to  summarize  those  differences.  They  are 
as  follows : — 

1 .  There  is  the  difiFerence  in  the  very  nature  of  the 
two  torts  which  appears  from  their  respective  defini- 
tions (ri). 

2.  Libel,  from  its  nature,  is  of  a  more  lasting,  and 
slander  of  a  more  fleeting  character,  so  that  libel  is  a 
tort  of  a  more  serious  nature  than  slander  (0). 

3.  It  is  not  essential  to  prove  special  damage  in  an 
action  of  libel  (p),  but  it  is  in  slander,  except  in  the 
four  cases  already  given  (q). 

4.  Libel  is  punishable  both  civilly  and  criminally, 
but  slander,  generally  speaking,  only  civilly  (r). 

5 .  Libel  is  statute  barred  after  six,  but  slander  after 
two  years  {$). 

Another,  though  somewhat  out-of-the-way,  differ-  Libel  or 
ence  may  perhaps  be  usefully  referred  to,  viz.,  as  re-  tbe"dead. 
gards  a  libel  published,  or  slander  uttered,  concerning  a 
dead  person.  No  one  could  here  sue  in  a  civil  action 
for  damages,  and  therefore  there  would  be  no  remedy 
as  regards  the  slander.  Nor  generally  would  there 
be  any  remedy  as  regards  the  libel ;  but  if  it  were 
shewn  that  the  design  and  effect  of  the  libel  was  to 
bring  contempt  on  the  family  of  the  dead,  and  to  stir 
up  the  public  against  them,  then,  and  then  only,  it 
might  be  prosecuted  for  (t). 


"  An  action  of  seduction  is  in  our  law  founded  upon  v.  Seduction 
a  fiction — the  basis  of  this  action,  when  brought  even  aervices.** 
by  a  father,  to  recover  damages  for  the  seduction  of 


(n)  Ante,  pp.  384,  397. 

(0)  Ante,  p.  397. 

ip)  Ante,  pp.  384,  385. 

iq)  AntCy  pp.  399-401. 

(r)  ArUe,  pp.  394,  397.  An  injunction  way  also  be  granted  in  some 
cases  (and  even  on  an  interlocutory  application)  to  restrain  the  publica- 
tion of  a  libel.     See  Indermaur's  Manual  of  Equity,  416,  417. 

is)  Ante,  pp.  397,  402. 

{t)  Rex  V.  Topham,  4  East,  126  ;  and  see  Mr.  Justice  Stephen's 
remarks  in  Reg,  v.  Ensor,  82  L.  T.  Newspaper,  287. 
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his  daughter,  having  been  from  the  earliest  times  uni- 
formly placed,  not  upon  the  seduction  itself,  which  is 
the  wrongful  act  of  the  defendant,  but  upon  the  loss 
of  service  of  the  daughter,  in  which  service  the  parent 
is  supposed  to  have  a  legal  right  or  interest.  It  has, 
accordingly,  always  been  held  that  in  an  action  for 
seduction  loss  of  service  must  be  alleged,  and  must  be 
proved  at  the  trial,  or  the  plaintiff  will  fail,  notwith- 
standing the  production  of  evidence  conclusive  as  re- 
gards the  guilt  of  the  defendant ;  for  the  wrong  done 
by  his  act  the  law  does  not  esteem  'per  ^  as  an  injuria^ 
using  that  word  in  its  strict  sense,  but  merely  as 
damnum  sine  injuria,  for  which,  consequently,  an  action 
will  not  lie  "  (u). 

TheaotioQof  The  foregoing  quotation  shews  lucidly  enough  the 
not'for^he'*  nature  of  the  action  commonly  called  an  action  of  seduc- 
seduction,  but  tion.      From  it  the  student  will  carefully  observe,  that 

for  the  loss  of  ,  ,  "^  , 

service.  although  the  action  is  said  to  be  "  for  seduction,"  yet 

this  is  not  strictly  correct ;  it  is  really  brought  for  the 
loss  of  service  that  ensues  -from  the  antecedent  act  of 
seduction,  and  is  therefore  so  called,  but  a  parent  or 
other  person  has  no  remedy  simply  because  his  daugh- 
ter or  other  relative  has  been  seduced  (x).  This  may 
have  injured  him  substantially  in  his  position  or  in  his 
feelings,  yet  it  is  not  what  the  law  considers  as  a  legal 
injury,  but  constitutes  an  instance  of  the  rule  already 
explained  (y),  that  damnum  sine  injuria  will  not  be 
sufficient  to  enable  a  person  to  maintain  an  action. 

Volenti  no n  fit       Again,  a  woman  cannot  herself  maintain  any  action 

tfijuna.  j^  respect  of  her  own  seduction,  for  she  has  been  a 

consenting  party,  and  the  maxim  of  our  law   Volenti 

non  fit  injuria,  deprives  her  of  any  remedy  she  might 

but  for  its  existence  have  had  (z). 


(u)  Broom's  Corns.  75.     As  to  damnum  sine  injuria^  see  ante,  pp. 

4,5. 

(«)  Saiherwaite  v.  Duerst,  5  East,  47  n. 

iy)  Ante,  pp.  4,  5. 

(z)  See  Broom's  Legal  Maxims,  2iy  et  aeq. 
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Did  the  law  stop  here,  there  would,  therefore,  be  no  The  fiction 
remedy  for  the  tortious  act  of  seduction  ;  but,  as  stated  I^Son^^**^^  *" 
in  commencin&c  to  deal  with  the  subject,  this  action  eduction  w 

,-  /..i-i.,         maintftiDRDle. 

18,  in  our  law,  founded  upon  a  fiction,  which  is  that, 
although  the  person  seduced  cannot  maintain  any 
action,  nor  can  a  parent  simply  in  his  character  of 
parent,  yet  any  person,  whether  parent  or  not,  between 
whom  and  the  seduced  party  the  relationship  of  master 
and  servant  exists,  may  sue  for  the  loss  of  service  that 
ensues  from  the  pregnancy  and  illness  consequent  on 
the  seduction,  whereby  the  person  is  deprived  of  the 
services  that  should  have  been  rendered  to  him,  and  to 
which  he  was  entitled. 

This  action,  therefore,  can  be  maintained  by  a  person  The  usual  cases 

1       •  1  J     •        1  J.         i_    J.  ^i_  •   "^  •  J.  xi       of  seduction  in 

who  IS  purely  and  simply  a  master;  but  this  is  not  the  our  courts  are 
usual  class  of  case  that  occurs,  for  in  such,  practically,  ^^^ena  parent 
the  damages  the  master  would  recover  would  be  but 
small.      The  actions  of  seduction  usually  occurring  in 
our  courts  are  where  a  parent,  or  other  person,  sues 
for  the  seduction  and  subsequent  loss  of  service  to  him 
of  his  daughter  or  other  relative  ;  and  here,  though 
he  has  to  make  out  a  state  of  service  as  existing  be- 
tween himself  and  the  person  seduced,  yet  this  being 
made  out  technically,  substantial  damages  may  be  given 
to  the  plaintiff  very  far  beyond  any  real  injury  done 
by  the  loss  of  service,  as  a  solat-mm  to  his  feelings, 
and    increased   in   amount  according  to   the   conduct 
of  the  seducer.     The  jury  also,  undoubtedly,  in  most  The  jury  in 
cases   of   seduction,  look  to   the   fact   that,   although  ged^c*tion^ 
the  action  is  nominally  for  loss  of   service,  yet,  sub-  generally  look 

111..         1  .    n       n         1        /        /,     to  the  substan- 

stantially,   or  probably,  it  is   chiefly  for  the   benefit  tiai  object  of 
of  the  seduced  herself,  it  being,  at  any  rate,  the  only     ®  *^  ^^' 
means   she    has  of    obtaining  any  redress    from   the 
seducer  (a). 


(a)  Except  indeed,  a  bastardy  RummonH  for  the  maintenance  of  the 
child,  as  to  which  see  35  &  36  Vict.  c.  65.  Also,  in  an  action  for 
breach  of  promise  of  marriage,  if  there  has  been  seduction,  that  may 
go  to  increase  the  damages. 
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Points  to  be 
proved  in  an 
action  of 
seduction. 


What  will 
constitute  the 
position  of 
master  and 
servant  to 
enable  a 
person  to  sue 
in  this  action. 


In  every  action  of  seduction  the  points  to  be  proved 
are  three,  viz. : — 

1.  The  fact  of  the  seduction,  and  consequent  illness 
and  loss  of  service. 

2.  That  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  the  party  seduced ;  and 

3.  The  damages  sustained. 

With  reference  to  the  first  and  third  points,  it 
has  already  been  pointed  out  that  it  is  not  the  act 
of  seduction  which  really  gives  rise  to  the  action,  but 
the  illness  and  loss  of  service,  and  that  the  jury  have 
a  very  wide  discretion  in  awarding  damages.  The 
second  point  remains,  as  to  what  will  be  sufficient 
proof  of  the  relationship  of  master  and  servant,  and 
as — as  has  also  been  pointed  out — it  is  not  in  simple 
cases  of  ordinary  service  that  the  action  is  usually 
brought,  but  in  other  cases,  in  which  it  is  necessary  to 
establish  a  technical  service,  it  is  sometimes  not  easy 
of  determination  whether  or  not  that  relationship  can 
be  said  to  exist. 


It  is  not  neces-  It  is  not  neccssary  to  shew  that  the  seduced  was 
that  the* '**^  actually  employed  in  a  regular  routine  of  duty  (b), 
seduced  was  in  {qj,   y^yy   gliffht   evidence   of   actual   service,  such   as 

anv  rttffulHr  wo 

routine  of  milking  cows,  making  tea,  nursing  children,  will  suffice 
to  prove  the  fact  of  actual  service.  And  where  a 
daughter  is  shewn  to  have  been  living  with  her  father 
at  the  time  of  the  seduction,  forming  part  of  his  family, 
and  liable  to  his  control  and  direction,  service  will  be 
presumed,  and  proof  of  acts  of  actual  service  will  be 
unnecessary  (c).  Where  the  plaintiff's  daughter  was 
seduced  in  his  house  and  service  in  Ireland,  and  the 
day  after  left  the  country,  pursuant  to  prior  arrange- 
ments, for  America,  and  whilst  in  service  there,  finding 


(6)  See  Griffiths  Y?Tcet/;en,  15  C.  B.  344  ;  Torrenee  v.  Gibhitis,  5  Q.  B. 
297  ;  BUt  V.  Faux,  32  L.  J.  Q.  B.  386. 

(r)  Addison  on  Torts,  587,  5S8 ;  and  as  to  the  latter  statement  in 
the  text,  see  Maunder  v.  Venn,  M.  k  M.  323  ;  Jones  v.  Browm,  i  Esp, 
217  ;  Fores  v.  Wilson,  l  Peake,  77. 
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herself  pregnant,  returned  to  Ireland  to  the  house  of 
her  sister,  where  she  was  confined,  and  after  her  con- 
finement she  returned  to  the  house  of  the  plaintiff,  it 
was  held  that  there  was  evidence  to  go  to  the  jury 
of  loss  of  service  sufficient  to  sustain  the  plaintiff's 
action  {d). 

The  relation  of  master  and  servant  must  be  shewn  The  relation- 
to   have  existed  not  only  at  the  time  of  the  illness  ancf  Mrv"nt  ^* 
and  loss  of  service,  but  also  at  the  time  of  the  seduc-  ^^^^  ^*^xV 

*         ^      ^  ^  existed  nt  the 

tion  (e),  upon  the  principle  that  a  master  taking  a  time  of  the 
servant  who  has  already  been  seduced,  takes  her  with 
the    injury  already  done ;    it   is  not   an   injury  com- 
mitted during  the  time  of  his  rights  over  her. 

The   fact   of  the   seduced    party    being   a    married  An  action  may 

1  J.  i.ii_  .•  f  '131       be  maintained 

woman  does  not  prevent  the  action  ;  tor,  provided  she  for  the  seduc- 
is  separated  from  her  husband  and  living  with  and  ^^^ed* 
serving  her  parent,  or  other  person  who  brings  the  woman, 
action,  without  any  interference  on  the  part  of  the 
husband,  the  plaintiff's  rights  are  just  the  same  as  if 
she  were  not  married  (/).  But  if  a  daughter  is  in  a 
house  of  her  own,  the  fact  of  her  father  being  there, 
with  her  consent,  cannot  place  her  in  a  subordinate 
position  so  as  to  confer  on  him  any  right  of  action  (g) ; 
and  if  she  is  away  in  actual  service  to  some  third 
person,  and  does  not  come  home  regularly,  but  only 
occasionally,  although  she  then  renders  services,  this 
cannot  give  the  parent  any  right  to  bring  the  action  (h). 
If,  however,  she  is  generally  at  home,  and  simply  away 
making  a  temporary  visit  when  the  seduction  or  the 
illness  occurs,  here  the  parent  has  his  right  of  action, 
because  he  has  a  right  to  call  for  her  services  (?'). 

If  the  woman  is  actually  and  substantially  in  the 


(d)  Long  v.  Keighley,  1 1  Ir  Reps.  0.  L.  221. 
(<?)  Davifs  V.  Williamx,  10  Q.  B.  729. 
(/)  Harper  v.  Luffkins,  7  B.  &  0.  387. 
ig)  Manlcy  ▼.  Field,  29  L.  J.  C.  P.  79. 
(A)  Tkotnpson  v.  Ro8»y  29  L.  J.  Ex.  1. 
({)  Griffiths  v.  Teetgen,  15  C.  B.  344. 
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Effect  of  a  Service  of  her  seducer  when  the  seduction  takes  place, 
in**Sbe*geivrce  ^o  one  wUl  have  any  right  to  maintain  the  action, 
of  her  seducer,  unless,  indeed,  she  has  been  fraudulently  lured  away 
from  her  home  and  taken  into  service  with  the  view 
of  seduction,  in  which  case  the  parent  or  person 
standing  in  loco  parentis  will  still  have  his  remedy, 
because  such  a  fraudulently  arranged  service  does  not 
put  an  end  to  the  relationship  of  master  and  servant 
that  before  existed.  In  such  cases  it  will  always  be 
a  question  for  the  jury  whether  there  was  a  bond  Jide 
service  between  the  woman  and  the  defendant  (if 
there  was  a  bond  fide  service  the  verdict  must  be  for 
the  defendant),  or  whether  the  service  was  arranged 
simply  and  expressly  for  the  purposes  of  and  with  a 
view  to  the  accomplishment  of  the  seduction — if  it  was 
so  arranged,  the  plaintiif  will  still  be  entitled  to  a 
verdict,  notwithstanding  such  service  (k). 

If  the  plaintiff  It  wiU  always  be  a  good  defence  to  an  action  of 
coiJduct**  ^^^^  ^^^^  *^*^  ^^^  plaintiff  has  by  his  own  conduct 
brought  about  brouffht  about  the  evil  he  complains  of,  e,g.  if  he  has 

the  seduction,  ^  _  .  .      .      ^      ,  ., 

he  cannot         encouraged  any  improper  intimacy  between  the  parties, 
actlon'^forlt.     ^^  ^^^  introduced  the  person  seduced  to,  or  encouraged 
her  acquaintance  with,  persons  of  a  known  loose,  dan- 
gerous, or  immoral  character  (Z). 

Seduction,  but       If   a  defendant  proves  that,  although  he  seduced 
theTatheiof*  t^e  woman,  yet  he  was  not  the  father  of  the  child 
^^h^id^^*^^^^  *    of  which  she  was    delivered,  no    action  lies    against 
him  (m). 

An  action  for  There  are  also  cases  in  which  an  action  can  be 
c^nbemain-^*  maintained  for  loss  of  services  arising  otherwise  than 

tained  quite 


irrei 


B^ectil^eof  ^y  seduction,  for  "every  person  who  knowingly  and 
seduction.        designedly  interrupts  the  relation  subsisting  between 
master  and  servant  by  procuring  the  servant  to  depart 


(k)  See  Addison  on  Torts,  589,  and   remarks  of  Abbot,  C.  J.,   in 
Speight  v.  Oiivrera,  2  Stark,  495,  there  quoted  and  referred  to. 
{I)  Sfe,  as  an  instance  of  this,  Reddle  v.  Scoolt,  t  Peake,  316. 
{m)  Eager  v.  Grwiwood,  16  L.  J.  Ex.  236. 
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from  the  master's  service,  or  by  harbouring  him  and 
keeping  him  as  servant  after  he  has  quitted  his  place, 
and  during  the  stipulated  period  of  service,  whereby 
the  master  is  injured,  commits  a  wrongful  act,  for 
which  he  is  responsible  in  damages  "  (n).  And  this  Procuring  a 
principle  is  applied  not  only  in  cases  in  which  the  SreBk\is 
strict  relation  of  master  and  servant  actually  exists,  co'^*'^*®*- 
but  to  cases  in  which  a  person  has  maliciously  pro- 
cured another  to  break  his  contract.  Thus,  in  the 
case  of  Lumley  v.  Gye  (0),  the  plaintiff  alleged  in  his 
declaration  that  he  was  lessee  and  manager  of  the  Lumley^.Gye. 
Queen's  Theatre,  and  that  he  had  agreed  with  one 
Johanna  Wagner  to  perform  in  his  theatre  for  a  certain 
time,  with  a  condition  that  she  should  not  sing  or 
use  her  talents  elsewhere  during  the  term  without  the 
plaintiff's  consent  in  writing ;  and  the  defendant,  know- 
ing these  facts,  and  maliciously  intending  to  injure  the 
plaintiff  as  lessee  and  manager  of  the  theatre,  whilst 
the  agreement  with  Wagner  was  in  force,  and  before  the 
expiration  of  the  term,  enticed  and  procured  Wagner 
to  refuse  to  perform,  by  means  of  which  enticement 
and  procurement  of  the  defendant,  she  wrongfully  re- 
fused to,  and  did  not  perform  during  the  term.  The 
Court  held  that  this  shewed  a  good  cause  ot  action  in 
the  plaintiff,  and  that  an  action  lies  for  maliciously 
procuring  a  breach  of  a  contract  to  give  exclusive 
personal  service  for  a  time  certain,  equally  whether 
the  employment  has  commenced  or  is  only  in  fieri, 
provided  the  procurement  be*  during  the  subsistence 
of  the  contract,  and  produces  damage ;  and  that  to 
sustain  such  an  action  it  is  not  necessary  that  the 
employer  and  employed  should  stand  in  the  strict  rela- 
tion of  master  and  servant.  It  must  be  taken  as 
now  clearly  decided  that  in  all  cases  an  action  lies 
for  maliciously  inducing  a  person  to  break  his  con- 
tract   with  the  plaintiff,   and   that    it  is   immaterial 


(n)  Addison  on  Torts,  i;83. 

(o)  2  El),  k  B.  224  J  22  L.  J.  Q.  B.  463. 
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whether  the  contract  is  between  a  master  and  servant 
or  not  (/?). 

Alien  y.  Flood.  But  where  a  person  does  not  actually  persuade 
another  to  break  a  contract,  but  merely  persuades  or 
induces  him  not  to  enter  into  a  contract,  or  not  to 
employ  a  certain  person,  or  to  discharge  a  servant 
in  the  way  he  is  legally  entitled  to  discharge  him, 
viz.,  by  proper  notice,  no  action  lies  in  respect  of  this, 
even  although  the  defendant  was  acting  from  an  im- 
proper motive,  or  was  actuated  by  ill-will  towards  the 
plaintiff  (q). 

(p)  Bowen  v.  Hall,  6  Q.  B.  I).  333  ;  50  L.  J.  Q.  B.  305  ;  44  L.  T.  75  ; 
29  W.  R.  367  ;  Tempertoti  v.  RutscU  (1893),  i  Q.  H.  715  ;  62  L,  J.  Q. 
B.  412;  69  L.  T.  78. 

{q)  Allen  v.  Flood  (1898),  A.  C.  I  ;  67  L  .T.  Q.  B.  119;  77  L.  T. 
717  ;  BooU  V.  Grutidy,  82  L.  T.  769  ;  48  W.  R  638.     See  also  aiilc,  p.  5. 
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CHAPTER  VI. 

OF    TORTS    ARISING    PECULIARLY    FROM    NEGLIGENCE. 

In  the  foregoing  pages  many  matters  depending  on  Many  matters 
negligence  have  incidentally  been  touched  on,  as,  for  hive  mcide^r- 
instance,  particularly  in  the  chapter  on  Bailments,  and  ^'^^^y  ^«®" . 

5  r^        '  I  •   1  1  •  1  treated  of  in 

therein  of  Common  Carriers,  which  subject  mostly  m-  prior  pages, 
volves  negligent  breaches  of  duties  on  the  part  of  the 
bailee  (a).  The  design  of  the  present  chapter  is  to 
treat  particularly  of  the  subject  of  Negligence,  intro- 
ducing some  matters  that  have  been  before  casually 
mentioned,  and  some  that  have  not  been  treated  of 
at  all. 

Negligence  producing  damage  to  another  is  in  all  Negligence 
cases  a  ground  of  action  to  the  party  suffering  thereby,  fhe^funcUon" 
provided  there  is  some  obligation  on  the  part  of  the  ?^  i"<^8®  ^^^ 
negligent  person  to  use  care.      In  cases  tried  before  a 
judge  and  jury  in  which  negligence  is  alleged,  it  is  for 
the  judge  to  consider  whether  any  evidence  of  negli- 
gence has  been  given,  or  if  the  circumstances  are  such 
that  negligence  may  reasonably  be  inferred,  for  there 
may  be  many  cases  in  which  it  is  rightly  said  res  ipsa  Res  ipm 
loquitur^  or  the  thing  speaks  for  itself,  e,g,  in  the  case    ^"*  ^^' 
of  a  collision  between  two  trains  belonging  to  the  same 
railway  company  (h).      If  the  judge,  however,  considers 
that  there  is  no  evidence  of  negligence,  and  that  it  is 
not  a  res  ipsa   loquitur   case,  he   should  not  let  the 
case  go  to  the  jury,  but  should  nonsuit  the  plaintiff; 
but  if  he  thinks  there  is  some  such  evidence,  or  it  is 


(a)  As  to  which  see  ante^  Part  i.  chap.  iv.  pp.  122-143. 
\b)  Skinner  v.  L.  B.  cfc  «S.  C,  Ry.,  5  Ex.  787  ;  Kearnet/  v.  L.  B.  JL-  S. 
a  Ry.,  L.  R.  6  Q.  15.  759 ;  40  L.  J.  Q.  B.  285. 


Digitized  by 


Google 


412  OF  TORTS  ARISING   PECULIARLY   FROM  NEGLIGENCE. 

such  a  case  that  negligence  may  reasonably  be  inferred, 
then  he  should  leave  the  case  to  the  jury  as  a  question 
of  fact,  subject  to  rules  of  law  or  of  common  sense, 
according  to  which  the  measure  of  culpable  or  action- 
able negligence  varies  as  the  circumstances  of  each 
particular  case  diifer;  for  in  some  cases  a  person  is 
liable  only  for  very  extreme  acts  of  negligence,  in 
others  for  very  slight  acts  of  negligence  (c).  Thus, 
to  again  refer  to  the  subject  of  bailments,  we  have 
seen  that  a  remunerated  bailee  is  liable  for  ordinary 
negligence,  whilst  a  mere  voluntary  bailee  is  liable 
only  for  acts  amounting  to  gross  negligence.  A 
person,  too,  may  be  liable  not  only  for  acts  of  negli- 
gence done  in  his  own  proper  person,  but  also  by 
those  whom  he  employs,  under  the  maxim,  Qici  facU 
per  alium  fadt  per  se  (d)  ;  and  this  is  only  reasonable, 
for  the  person  employing  has  the  selecting  of  those 
whom  he  employs,  and  if  he  employs  negligent,  care- 
less, or  unskilful  persons,  it  is  only  fair  and  proper  that 
he  should  be  liable  for  their  negligence,  carelessness, 
or  unskil fulness.  The  burden  of  proving  negligence 
lies  on  the  plaintiff  who  alleges  it,  unless,  indeed, 
the  case  is  one  that,  as  already  explained,  speaks 
for  itself  (e). 

Mode  of  The  subject   of   Negligence   may    be   conveniently 

the'subjeot.      Considered  under  the  following  heads,  viz. : — 

1.  Negligence  causing  injury  to  the  person. 

2.  Negligence  causing  injury  to  property,  real  or 
personal. 

3.  Defences  to  an  action  for  negligence. 

I.  Negligence         If  a  person,  through  negligent  driving,  runs  over  or 

r^the*  e^^on    Otherwise  injures  any  person,  he  is  liable  for  such  injury, 

and  this  equally  so  whether  the  driving  is  by  himself 

or  by  his  coachman  or  other  servant,  and  whether  he  is 


(c)  See  Brown's  Law  Diet.,  tit.  "Negligence,"  362. 
{d)  See  Broom's  Legal  Maxims,  623  et  aeq. 

(f)  Manzoni  v.  Douglas,  6  Q.  B.  D.  145  ;  50  L.  J.  Q.  B.  289;  29  W. 
R.  425. 
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at  the  time  in  the  vehicle  or  not,  provided  always  that, 
in  the  case  of  a  servant  being  the  driver,  he  is  acting 
in  the  course  of  his  duty ;  for  if  this  is  not  so — as  if 
the  servant  takes  out  the  vehicle  contrary  to  his  mas- 
ter's orders,  or  without  any  express  or  implied  authority 
to  do  so — ^then  the  master  is  not  liable  (/).      If,  how- 
ever, the  servant  is  out  in  the  course  of  his  duty, 
and  then  merely  disobeys  his  master^s  instructions  in 
some  way,  as  by  driving  by  a  different  route  than  what 
he  was  told  to,  the  master  is  nevertheless  liable,  though 
it  is  otherwise  if  the  servant,  though  originally  out  in  storey  v. 
the  course  of  his  duty,  afterwards  starts  off  on  an  inde-  ^*^'^'** 
pendent  enterprise  of  his  own  {g).     And  generally  a 
master,  or  principal,  is  liable  civilly  for  all  his  servant's 
or  agent's  torts,  committed  whilst  he  was  acting  under 
his  master's  or  principal's  authority,  or  in  the  ordinary 
course  of,   or  incidental  to,  his   employment  (^),  for 
respondeat   superior ;    but    if    the    act   complained   of  Respondeat 
is  not  within  the   scope  of  the   servant's  or  agent's  '"^^^**^- 
authority,  or  incident  to  the  ordinary  duties  of  his 
employment,  the  master  or  principal  is  not  liable  {%), 
A  master  or  principal  is  not  liable  criminally  for  his  Criminal  act 
servant's  or  agent's  act,  unless  he  directed  or  sanctioned  ^  ^^^''^^  • 
the  same  ;  but  he  may  be  liable  civilly  for  his  servant's 
act  though  it  was  criminal  in  its  nature,  if  it  was  done 
in  the  course  of  his  employment,  and  in  doing  that 
which  he  believed  to  be  for  his  employer's  interest  (A). 
Thus,  if  A.'s  coachman  whilst  driving  A.  wantonly  runs 
over  X.,  no  action  for  damages  would  lie  against  A. ;  but 


(/)  Af'Afanus  v.  Crickett,  i  East,  106  ;  WiUon  v.  OicenSy  16  L.  R.  Ir. 
225  (since  affirmed  by  C.  A. ). 

(g)  Storey  v.  Aahttm,  L.  R.  4  Q.  B.  476 ;  38  L.  J.  Q.  B.  223  ;  Mitchell 
V.  CrasweUer,  22  L.  J.  C.  P.  lOO ;  Rayner  v.  Mitchell,  2  C.  P.  D.  357  ; 
25  W.  R.  633. 

(A)  Ruddiman  v.  Smith,  60  L.  T.  708  ;  37  W.  R.  528. 

(i)  Stevens  v.  Woodward,  6  Q.  B.  D.  318 ;  50  L.  J.  Q.  B.  231  ;  44 
L.  T.  153  ;  29  W.  R.  506  ;  Charleston  v.  London  Tramways  Co.,  36  W.  R. 
367  ;  Butler  v.  M.  S.  dc  L,  Ry,  Co.,  21  Q.  B.  D.  207  ;  57  L.  J.  Q.  B.  564  ; 
60  L.  T.  89 ;  36  W.  R.  726  ;  Abrahams  v.  Deahin,  60  L.  J.  Q.  B.  238  ; 
63  L.  T.  690;  Hanson  v.  Waller  (1901),  i  Q.  B.  390;  70  L.  J.  Q.  B. 
231 ;  84  L.  T.  91. 

{k)  Limpus  v.  London  General  Omnihus  Co.,  H.  &  0.  526  ;  Dyer  v. 
Munday  (1895),  I  Q.  B.  742  ;  64  L.  J.  Q.  B.  448 ;  72  L.  T.  448/ 


Digitized  by 


Google 


414 


OF  TORTS   ARtSING   PECULIARLY   FROM   NEGLIGENCE. 


if  the  coachzDan  is  driving  very  quickly  to  get  A.  as  soon 
as  possible  to  his  destination,  and  driving  carelessly 
runs  over  and  kills  X.,  under  such  circumstances  that 
he  is  guilty  of  manslaughter,  A.  would  be  liable  to  an 
action  for  damages  by  X/s  representatives,  notwithstand- 
ing that  the  coachman's  act  was  criminal  in  its  nature. 

Injury  caused  Upon  the  principle  delegatus  rum  potest  delegare^  a 
agent.*^****  master  cannot  ordinarily  be  liable  for  the  negligence 
or  misconduct  of  a  person  to  whom  his  servant  or 
agent  has  delegated  his  authority,  or  who  has  chosen 
to  take  upon  himself  the  functions  of  such  agent 
or  servant.  Thus,  in  a  recent  case,  an  omnibus-driver 
was  ordered  by  a  policeman  to  discontinue  driving  as 
he  was  intoxicated,  and  a  passer-by  thereupon  volun- 
teered to  drive  the  omnibus  home.  This  he  was 
allowed  to  do,  and  in  doing  so  he  negligently  drove 
over  and  injured  the  plaintiff,  who  sued  the  proprietor 
of  the  omnibus.  It  was  held  that  the  defendant  was 
not  liable  {l). 


O  William  v. 
Twist, 


Liability  in 
the  case  of  a 
vehicle  let 
oat. 


Quarman  v. 
Burnett. 


Where  a  vehicle  is  let  out  by  a  job-master  to  a  person 
who  appoints  his  own  coachman,  here,  generally  speak- 
ing, the  job- master  is  under  no  liability,  for  the  coach- 
man is  not  his  servant,  but  the  servant  of  the  person  to 
whom  the  vehicle  is  let  (m).  But  where  the  owner  of  a 
carriage  hires  horses  of  a  job-master  who  also  provides 
a  driver,  here  the  job-master  is  liable,  for  the  job- 
master in  no  way  places  the  carriage  and  coachman 
under  the  control  of  the  hirer,  except  that  the  hirer 
may  indicate  the  destination  to  which  he  wishes  to 
be  driven  (n).     In  all  cases  in  which  it  is  desired  to 


(/)  GwiUiain  v.  Tiviat  (1895),  2  Q.  B.  84  ;  64  L.  J.  Q.  B.  474;  72 
L.  T.  579.  See  also  Beard  v.  L.  G.  Omnibus  Co.  (1900),  2  Q.  B.  530; 
69  L.  J.  Q.  B.  895  ;  83  L.  T.  362. 

(w)  Laugher  v.  Pointer ^  5  B.  &  C.  547. 

(n)  iluarman  v.  Burnett,  6  M.  &  W.  499 ;  Jones  ▼.  Corporation  of 
Liverpool,  14  Q.  B.  D.  890 ;  54  L.  J.  Q.  B.  345  ;  33  W.  R.  551.  See 
and  compare  Jones  v.  ScuUard  (1898),  2  Q.  B.  565  ;  67  L.  J.  Q.  B.  895  ; 
79  L.  T.  386.  See  the  cases  on  this  subject  generally,  discussed  in  an 
essay  by  the  author  entitled  "The  Jobmaster  and  the  Hirer  "  in  the  Law- 
Student's  Journal,  December  189S,  p.  250. 
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make  one  person  liable  for  the  negligent  act  of  another, 

it  is,  as  a  general  rale,  essential  to   shew   that   the 

person  guilty  of  the  negligence  actually  stood  in  the 

position  of  servant  or  agent  to  the  other  (o) ;  but  it 

must  be  noticed  as  an  exception,  that  with  regard  to 

cabs  plying  for  hire  within  the  City  of  London  and  the 

liberties  thereof,  and  the  Metropolitan  Police  District,  Metropolian 

the  Metropolitan   Hackney   Carriage   Act,   1843    (p)^  cwrUges. 

really  renders  the  registered  proprietor  of  any  such 

vehicle  liable  to  third  persons  for  the  negligence  of  the 

licensed  driver  as  if  the  latter  were  his  servant,  although 

the  relation  of  master  and  servant  does  not  exist,  but 

the  real  position,  as  between  the  cab  owner  and  the 

driver,  is  that  of  bailor  and  bailee  (q). 

Upon   the   same   general   principle   that  the   rela-  Tiie  case 
tion  of  principal  and  agent,  or  master  and  servant,  coutractor. 
must  exist,  it  has  been  held  that  where  a  contractor 
for  building,  or  other  purposes,   employs   a   sub-con- 
tractor to  carry  out  the  work,  who  in  his  turn  employs 
his  servants,  the  original  contractor  is  not  liable  for 
the  negligence  of  such  servants,  unless  he  interferes 
and  assumes  specific  control  (r).      The  rule  is,  that  he 
who  controls  the  work  is  answerable  for  the  workman, 
and  that  the  remoter  employer  who  does  not  control 
it  is  not  answerable  (s).      Thus  in  one  case  the  de-  Donovan  \. 
fendants  had  contracted  to  lend  a  firm,  who  were  en-  whwrumd: 
gaged  in  loading  a  ship  on  their  wharf,  a  crane  with  ^^^^^^^^' 
a  man  in  charge  of  it.      The  man  received  directions  Syndicate. 
from  the  firm  in  question,  and  the  defendants  had  no 
control  in  the  matter.      The  plaintiff  was  injured  by 
this  man's  negligent  working  of  the  crane,  and  it  was 

(o)  Butler  v.  Hunter,  31  L.  J.  Ex.  214. 

(;>)6&  7  Vict.  c.  86. 

Iq)  Venables  v.  S7nith,  2  Q.  B.  D.  279  ;  46  L.  J.  Q.  B.  470  ;  25  W.  R. 
S84 ;  King  v.  London  Improved  Cab  Co.,  23  Q.  B.  D.  281  ;  58  L.  J. 
Q.  B.  456 ;  61  L.  T.  34 ;  Keen  v.  Henry  (1894),  i  Q.  B.  292 ;  63  L.  J. 
Q.  B.  211  ;  69  L.  T.  671. 

(r)  Cuthbcrtson  v.  Pantons,  12  C.  B.  304;  Murray  v.  CurrUy  L.  R. 
6  C.  P.  24. 

(«)  Pollock's  Tort«,  78. 
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held  that  the  defendants  were  not  liable,  for  that 
though  the  man  remained  their  general  servant, 
yet  they  had  parted  with  the  power  of  controlling 
him  with  regard  to  the  matter  on  which  he  was 
engaged  (t). 


iDJaries  done 
by  builders. 


Dangerous 
work. 


Penny  v. 
Wimbledon 
Ditirict 
Council. 


Workmen's 
Compensation 
Act,  1897. 


So  if  a  person  instructs  a  builder,  or  other  indepen- 
dent contractor,  to  pull  down  or  alter  his  house,  or  do 
other  work  of  a  lawful  and  not  necessarily  dangerous 
character,  he  is  not  liable  for  acts  of  negligence  com- 
mitted by  such  person,  or  his  servant,  in  the  course 
of  the  doing  of  the  work  (u).  If,  however,  the  work 
the  contractor  is  employed  to  do  may  naturally  involve 
risk  or  injury  to  another,  the  person  instructing  him 
to  do  it  has  a  duty  cast  on  him  to  see  that  reasonable 
care  or  skill  is  used  by  the  contractor,  and  he  will  be 
liable  for  any  omission  in  this  respect  in  the  same  n^anner 
as  if  he  were  doing  the  work  himself,  for  he  cannot  rid 
himself  of  responsibility  by  delegating  the  performance 
to  a  third  person  (v).  Further,  it  is  now  provided  by 
the  Workmen's  Compensation  Act,  1897,  that  where 
a  railway  company  or  the  occupier  of  a  factory  (lo)  or 
quarry,  or  the  owner  of  a  mine,  or  the  person  under- 
taking the  construction,  repair,  alteration,  or  demolition 
of  any  engineering  work  or  building  (styled  in  the  Act 
''  undertakers "),  engages  an  independent  contractor, 
such  contractor's  servants  are  to  be  able  to  recover 
compensation  under  the  provisions  of  that  Act  from 


{t)  Donovan  v.  Laing^  Wharton  <(•  Doum's  Construction  Sj/ndieaie  (1893), 
I  Q.  B.  629  ;  63  L.  J.  Q.  B.  25  ;  68  L.  T.  512.  Tlie  decinion  in  this  case 
must  be  carefully  distinguished  from  the  principle  involved  in  Quamian 
V.  Bwnelt  (6  W.  &  W.  499,  aiite,  p.  414).  The  distinction  is  well  ex- 
plained by  Lord  Justice  Bowen  in  his  judgment  in  Donovan  v.  Lainy, 
Wharton  <fc  J)ovm*8  Construction  Syndicate, 

(tt)  Butler  V.  Hunter,  31  L.  J.  (Ex.)  214. 

Iv)  Hughes  v.  Pei-cival,  8  App.  Cas.  443;  52  L.  J.  Q.  B.  719 ;  49 
L.  T.  189;  31  W.  R.  726;  Hardacre  v.  Idle  District  Council  (1896), 
I  Q.  B.  335  ;  65  L.  J.  Q.  B.  363 ;  74  L.  T.  69 ;  HoUiday  v.  National 
Telephone  Co.  (1899),  2  Q.  B.  392  ;  68  L.  J.  Q.  B.  1016 ;  81  L.  T.  252  ; 
Penny  v.  Wimbledon  District  Council  (1899),  2  Q.  B.  72  ;  68  L.  J.  Q.  B. 
704  ;  80  L.  T.  615. 

(tr)  This  includes  a  laundry  worked  by  steam  (60  k  61  Vict,  c  37, 
sect.  7. 
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the  "  andertakers/'  without  prejudice,  however,  to  their 
right  to  be  indemnified  by  the  contractor  (x). 

If  any  work  is  actually  completed,  and  afterwards,  Completed 
through  the  negligent  way  in  which  it  has  been  done,  ^^"^  * 
an  injury  happens  to  a  person,  then  the  owner  may 
be  liable ;   so  that,  for  instance,  where  the   plaintiff  Franeii  ▼. 
went  to  certain  races,  and  paid  money  for  the  privilege 
of  viewing  such  races  from  a  stand  erected  for  that 
purpose,  and  was  injured  through  the  negligent  manner 
in  which  it  had  been  constructed,  it  was  held  that  the 
defendant,  who  caused  its  erection  and  received  the 
money  for  admission,  was  liable  in  respect  of  such  in- 
juries (y).     If,  however,  money  is  not  paid  in  such  a  Gueatiand 
case,  but  the  persons  are  received  as  visitors,  it  would  *^'*"®*"- 
be  the  same  as  a  man  receiving  visitors  at  his  own 
house,  as  to  which  the  law  is,  that  they  stand  in  the 
same  position  as  mere  licensees,  and  the  host  or  licensor 
is  not  liable  for  injuries  caused  by  defects  in  the  con- 
struction of  premises,  or  by  their  being  in*  want  of 
repair,  nor  is  he  liable  for  any  injury  happening  from 
a  defect  of  which  he  himself  was  not  aware ;  though, 
if  he  is  aware  of  the  defect,  and  it  is  not  necessarily 
observable,  it  is  his  duty  to  warn  the  guest,  and  if  he 
fails  to  do  so,  then  he  will  generally  be  liable  (z). 

If  a  person  deposits  with  a  carrier  or  other  bailee  LmbiUty  in 
goods  of  a  dangerous  character,  and  neglects  to  disclose  San^roua 
that  fact  to  such  carrier  or  other  bailee,  he  is  liable  for  ^oods. 
the  consequences  (a) ;  and  if  a  person  negligently  en- 
trusts any  machine,  implement,  or  animal  to  a  person 
unfit  to  take  charge  of  it  or  to  manage  it,  who  from 


(x)  60  ft  61  Vict.  c.  37,  sect.  4. 

(y)  PraneU  v.  Cockrdl,  L.  R.  5  Q.  B.  501 ;  39  L.  J.  Q.  B.  291 ;  18 
W.  R.  1205.    See  also  John  v.  Bacon,  L.  R.  5  0.  P.  437  ;  39  L.  J.  C.  P. 

365. 

(2)  Collis  V.  Sddwi,  L.  R.  3  C.  P.  495  ;  Soutkcote  v.  Stanley,  I  H.  k 
N.  247  ;  Ringwood*8  Torti,  94,  95. 

(a)  Farrant  v.  BameBf  31  L.  J.  C.  P.   139 ;  Braa9  v.  MaiUand,  6 
E.  &  B.  470. 

2  D 
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Lynch  V. 
Nurdin. 


Liability  in 
respect  of 
animals. 


his  unfitness  does  some  injury,  the  person  entrusting  it 
to  him  is  liable  {h).  And  the  same  principle  applies 
where  a  person  negligently  leaves  about  anything  of  a 
dangerous  character,  or  which  may  do  or  cause  injury, 
for  he  is  liable  for  all  the  reasonable  and  probable  con- 
sequences arising  from  his  negligence  (c).  If  a  person 
keeps  some  animal  of  a  naturally  ferocious  nature,  as  a 
lion  or  a  bear,  he  is  liable  for  any  injury  such  animal 
may  do ;  but  if  not  naturally  of  such  a  nature — e,g,  a 
dog — then  to  render  the  owner  liable  for  an  injury 
done  to  a  person,  proof  not  only  of  the  animal's  vicious- 
ness  must  be  given,  but  also  of  the  scienter  or  know- 
ledge of  the  owner  of  such  viciousness  (d) ;  and  it  is 
not  sufficient  to  shew  that  the  dog  is  ferocious  to  the 
knowledge  of  the  defendant,  but  it  must  be  shewn 
that  the  dog  has  a  ferocious  disposition  directed 
towards  mankind  («).  Proof,  however,  of  scienter  in 
the  case  of  injuries  to  sheep  or  cattle  is  not  now 
necessary  (/). 


An  action  for  Where  the  negligence  complained  of  arises  out  of 
be^malntained  ^  Contract,  persons  besides  the  other  contracting  party 
quite  irrespec-  may,  nevertheless,  sometimes   maintain  an   action   in 

tive  of  any  i.    .  .  i  •      •    i 

privity.  respect  of  it,  which  fact  depends  upon  the  principle 

that  privity  is  not  requisite  to  support  an  action  ex 
delicto  (ff) :  thus,  a  medical  man  may  be  liable  for 
the  negligent  treatment  of  his  patient,  although  he 
was  not  called  in  by  the  patient,  and  was  not  to  be 
remunerated  by  him  (h).  And  where  a  master  took  a 
ticket  for  his  servant  to  travel  by  rail  with  him,  it  was 
held  that  the  servant  might  maintain  an  action  in  his 


(6)  Dixon  V.  Bell,  $  M.  &  S.  198. 

(c)  Lynch  v.  Nurdin,  L.  R.  i  Q.  B.  36.  See  also  Harrcld  v.  Watney 
(1898),  2  Q.  B.  320 ;  67  L.  J.  Q.  B.  771 ;  78  L.  T.  788,  where  a  boy 
climbed  on  a  dangerous  fence  abutting  on  a  highway,  and  it  fell  and 
injured  him,  and  he  was  held  entitled  to  sue  for  damages. 

{d)  Sanders  v.  I'eape,  51  L.  T.  263 ;  48  L.  P.  757. 

(c)  Osborne  v.  Chocqued  (1896),  2  Q.  B.  109;  65  L.  J.  Q.  B.  534  ; 
74  L.  T.  786. 

(/)  28  &  29  Vict.  c.  60;  see  hereon  ante,  pp.  348-351. 

{g)  Ante,  pp.  3 1 9-32 1,  and  cases  there  cited. 

{h)  Oladwdl  v.  Steggal,  $  Bing.  N.  C.  733. 


Digitized  by 


Google 


OF  TORTS  ARISING  PECULIARLY  FROM  NEGLIGENCE.  419 

own  name  for  the  loss  of  his  luggage  (i).     In  a  recent  Meux  v. 
case,  where  the  servant  took  his  own  ticket,  for  which,    •    •    y-    ^• 
however,  the  master  paid,  it  was  held  that  the  master 
might  sue  for  the  loss  of  certain  liveries  the  property 
of  the  master,  but  which  formed  part  of  the  servant's 
personal  luggage  (k). 


nuisaoces. 


Nuisances  arising  from  negligence  frequently  cause  injuries  from 
direct  injury  to  the  person ;  e.g.  if  in  the  course  of 
necessary  excavations  in  public  roads  a  heap  of  stones 
is  left  lying  there,  this  constitutes  a  nuisance,  and  a 
person   falling  over   such   stones   and   being  thereby 
injured  has  a  right  of  action  in  respect  of  this  mis- 
feasance (Z).      But  no  action  will   lie  against  a  road 
authority  for  an   injury  caused  by  a  mere   omission 
to  keep  the  road  in  repair  (m).      And  although  any  in  janes  arisiog 
one  has  certainly  a  right  within  due  bounds  to  do  what  oi«place&*'^ 
he  likes  on  his  own  property,  yet  if  he  has  dangerous 
holes,  shafts,  pits,  wells,  or  the  like   thereon,  which 
he  is  or  ought  to  be  aware  of,  it  is  his  duty  to  protect 
any  one  coming  lawfully  on  his  premises  by  his  invita-  Doctrine  of 

X-  '        V  i  ;i    -^  1       r  11     invitation. 

tion,  express  or  implied ;  and  if  a  person  so  lawfully 
coming  thereon,  through  not  being  properly  warned, 
guarded,  and  protected  against  such  dangerous  places, 
falls  in  them,  or  in  any  way  injures  himself  through 
them,  the  proprietor  is  liable,  unless  the  person  with 
due  caution  or  care  might  have  himself  prevented  the 
accident  (n).  In  such  cases  a  person  has  a  greater 
duty  thrown  upon  him  than  he  has  as  regards  mere 
guests  or  licensees,  although  even  as  to  them  if  the 
danger  is  not  apparent,  and  it  is  known  to  the  pro- 


{%)  Marshall  v.  York,  d-c.  Ry,  Co.,  21  L.  J.  0.  P.  34. 

(k)  Meux  V.  G.  E.  Ry.  Co.  (1895),  2  Q.  B.  387  ;  64  L.  J.  Q.  B.  657  ; 
73  L.  T.  247. 

{I)  See  EUii  v.  Sheffield  Gas  Consumers'  Co.,  2  E.  &  B.  767. 

{m)  Cowley  ▼.  Newmarket  Local  Board  (1892),  A.  C.  345 ;  67  L.  T. 
486  ;  Oliver  v.  Horsham  Local  Board  (1894),  I  Q.  B.  332  ;  63  L.  J.  Q.  B. 
181  ;  70  L.  T.  206. 

(n)  Indermaur  v.  Dames,  L.  R.  2  C.  P.  311  ;  36  L.  J.  181 ;  Burchdl 
V.  BicHsstm,  50  L.  J.  Q.  B.  loi  ;  Ringwood's  '1  orts,  106,  107. 


Digitized  by 


Google 


420 


OF  TORTS   ARISING  PECULIARLY  FROM   NEGLIGENCB. 


prietor  of  the  premises,  there  is  a  duty  cast  on  him  to 
warn  the  guest  or-  licensee  (o). 


Liability  for 
an  injury 
arlBiDg  from 
an  engine,  &c., 
erected  near  a 
public  road. 


Unfenoed 
quarry. 


Position  of 
treapasaera. 


It  is  provided  by  statute  (p),  that  it  shall  not  be 
lawful  for  any  person  to  sink  any  pit  or  shaft,  or  to 
erect  or  cause  to  be  erected  any  steam-engine,  gin,  or 
other  like  machine,  or  any  machinery  attached  thereto, 
within  the  distance  of  twenty-five  yards,  nor  any 
windmill  within  fifty  yards,  from  any  part  of  any 
carriage*way,  or  cart-way,  or  turnpike  road,  unless  the 
same  shall  be  within  some  house,  building,  wall,  or 
fence  sufficient  to  screen  the  same  from  such  way  or 
road,  so  as  to  make  it  not  dangerous  to  passengers, 
horses,  or  cattle.  It  is  also  provided  that  where  any 
quarry  dangerous  to  the  public  is  in  open  or  unen- 
closed land  within  fifty  yards  of  a  highway,  and  is  not 
separated  therefrom  by  a  secure  and  sufficient  fence, 
it  shall  be  kept  reasonably  fenced  for  the  prevention 
of  accidents  (q).  Within  these  prescribed  distances 
it  is  no  answer  to  an  action  to  shew  that  the  person 
injured  was  a  trespasser  at  the  time  he  sustained 
the  injury  (r).  Subject,  however,  to  the  foregoing, 
a  person  is  not  liable  for  an  injury  from  a  defect 
or  danger  on  his  premises  happening  to  one  who  is  a 
trespasser  at  the  time  (s). 


Where  an  Where  the  injury  complained  of  is  caused  by  the 

by  several,  one  negligence  of  several  persons,  the  party  injured  may 
sued!"**^***    maintain    his    action    against    any    one    or    more    of 

them  (t) ;  and  if  he  chooses  to  sue  only  one  of  them, 

Merryweather  that  One  has  no  right  of  contribution  against  the  other 

txan,        ^^  others,  although    such   other  or  others  may  have 

been  equally  guilty   with   him  (unless,  indeed,  it   is 

(o)  See  ante^  p.  417. 

ip)  S  Sl6  Wm.  4.  c.  50,  8.  70,  extended  by  27  &  28  Vict.  c.  75. 
iq)  50&51  Vict.  c.  19,  a.  3. 
(r)  Addison  on  Torta,  625. 

It)  See,  however,  as  to  the  Betting  of  man-traps,  apriug-traps,  dog- 
traps,  &c.,  Addiflon  on  Torts,  143. 
(0  Moreton  v,  Hardern^  4  B.  &  C.  223. 
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some  negligence  arising  out  of  contract),  for  there  is 
no  contribution  between  wrong-doers,  the  rule  being 
Ex  turpi  cavsd  non  oritur  actio  (u). 

The  liability  of  carriers  of  passengers  for  injuries  The  liability 
happening  to  them  in  the  course  of  the  carrying,  turns  pai*'2ge»** 


entirely  upon  the  point  of  negligence,  their  duty  and  *E®°?"  ^ 
contract  being  to  carry  safely  and  securely  so  far  as  the  (|ue8tioD  of 
by  reasonable  care  and  forethought  is  possible,  and  "^^^ug^ce. 
if  they  in  any  way  fail  in  this  they  are  liable  (v). 
.  Negligence  therefore  must  be  proved ;  but  in  the  case 
of  injuries  arising  from  collisions  or  other  similar 
occurrences,  if  the  vehicle  is,  at  the  time  of  the  injury 
being  done,  under  the  control  of  the  carrier,  negligence 
is  primd  fade  presumed  from  the  very  circumstance, 
and  the  onus  of  proof  will  be  in  the  first  place  on  the 
carrier  to  explain  and  shew  that  there  was  really  do 
negligence  on  his  part  (x).  In  many  cases  of  injuries 
to  passengers,  the  carrier  is  not  liable  because  the 
injury  cannot  be  properly  said  to  be  caused  by  his 
negligence,  for  he  does  not  in  any  way  warrant  a 
passenger's  safety,  and  when  he  has  done  everything 
that  prudence  can  suggest,  an  accident  may  still 
happen ;  thus  there  may  be  some  latent  defect  in  the  Bedhead  v. 
vehicle  which  causes  the  accident,  and  which  it  was  ^^  ^' 

impossible,  with  the  exercise  of  all  due  care,  caution, 
and  skill,  to  have  discovered  (y).  On  the  other  hand, 
with  regard  to  any  injury  which  can  be  shewn  to 
have  happened  to  a  passenger  directly  by  reason  of  the 
carrier's  negligence,  the  carrier  is  liable ;  e.g,  if  a  rail- 

(ti)  Merryweather  ▼.  Nixan,  I  S.  L.  C.  383 ;  8  T.  R.  186 ;  see  also 
ante,  p.  323,  and  exception  there  mentioned  as  occurring  under  the 
Directors'  Liability  Act,  1890  (53  &  54  Vict.  c.  64,  s.  5). 

(«)  AnU,  p.  141. 

(x)  Manner y  v.  Waierford  <fc  Limerick  Ry.  Co.,  1 1  Ir.  Reps.  (C.  L.) 
30.  As  to  what  will  be  evidence  of  negligence,  see  Slattery  v.  IhMin, 
tkc.  Ry.  Co.,  10  Ir.  Ri^ps.  (C.  L.)  256,  affirmed  in  House  of  Lords,  Ir. 
Reps.  2  Q.  B.  D.  Apps.  319. 

{y)  Redhead  v.  Midland  Ry.  Co.,  L.  R.  2  Q.  B.  412  ;  ibid.,  4  Q.  B. 
379.  As  to  the  warranty  that  is  implied  when  a  vehicle  is  let  out 
that  it  is  fit  for  the  purpose,  see  ffyman  v.  Nye,  6  Q.  B.  D.  685.  See 
also  as  to  implied  warranties,  ante,  pp.  113,  114. 
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Cchb  V.  Great 
Western  Ry. 


way  company's  servants  put  a  known  lunatic,  or  a 
known  biting  dog,  or  men  known  to  be  drunk  or 
quarrelsome,  into  a  carriage  with  one  of  the  ordinary 
public  who  is  injured  thereby  («).  But  the  injury 
that  occurs  to  a  passenger  must  be  connected  with 
the  negligence  complained  of,  for  if  it  cannot  be  so 
connected,  then  the  damage  is  too  remote.  Thus  in 
one  case  the  plaintiff  claimed  damages  for  the  loss 
of  money  stolen  from  his  person  while  travelling  in 
a  train  of  the  defendant  railway  company,  founding 
his  claim  on  two  grounds,  viz. :  firstly,  negligence  on 
the  part  of  the  railway  company  in  not  detaining  the 
train  when  requested  to  do  so,  in  order  to  enable 
the  plaintiff  to  give  the  men  into  custody  and  have 
them  searched  ;  and  secondly,  negligence  in  permitting 
overcrowding,  and  thus  facilitating  the  hustling  and 
robbery  of  the  plaintiff.  The  House  of  Lords  held  that 
the  railway  company  was  not  liable  (a). 


Actio  person- 
alis moritur 
cum  persond. 


Although  a  person,  therefore,  has  always  had  a  right 
of  action  for  an  injury  done  to  him  through  the  negli- 
gence of  another,  yet,  if  the  injury  was  so  extreme 
as  to  actually  cause  his  death,  the  person  guilty  of  or 
responsible  for  the  negligence  escaped  from  his  lia- 
bility to  an  action,  upon  the  principle  that  it  was  an 
action  personal  to  the  individual,  and  he  having  died, 
there  was  no  one  to  maintain  it,  the  right  to  bring  it 
having  ended  with  his  decease ;  the  maxim  being.  Actio 
personalis  moritur  cum  persond  (6).  The  law  upon  this 
point  has,  however,  been  altered  by  the  Fatal  Accidents 


(2)  Per  Smith,  L.J.,  in  Pounder  v.  North-Easlem  Ry,  Co,  (1892),  1  Q. 
B.  385  ;  61  L.  J.  Q.  B.  136 ;  65  L.  T.  679. 

(a)  Cobb  V.  Oreat  Western  Ry.  (1893),  1  Q.  B.  459  ;  62  L.  J.  Q.  B.  336  ; 
68  L.  T.  483.  The  decision  in  the  earlier  case  of  Pounder  v.  Nortk- 
Eastei-n  Ry,  (1892),  i  Q.  B.  385  ;  61  L.  J.  Q.  B.  136 ;  6$  L.  T.  679,  is 
on  the  same  point;  but  it  may.weU  be  doubted  if  the  principle  was 
rightly  applied  in  that  case,  and  in  Cobb  v.  Great  Western  Ry.  Lords 
Selborne  and  Morris  expressed  their  dissent  from  the  decision  in 
Pounder  v.  North- Eastern  Ry, 

(b)  See  Broom's  Legal  Maxims,  6Si  et  seq. 


Digitized  by 


Google 


OF  TORTS  ARISING   PECULIARLY  FROM   NEGLIGENCE.  423 

Act,  1846,  intituled  "An  Act  for  compensating  the 
families  of  persons  killed  by  accidents  "  (c). 

By  that  Act  it  is  enacted :  **  That  whensoever  the  Provisions  of 
death  of  a  person  shall  be  caused  by  wrongful  act,  Accidents 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  '^<'*»  ^^46. 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  person  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who  would  have  been  liable  if  death  had 
not  ensued  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
circumstances  as  shall  in  law  amount  to  a  felony  "  (d). 
Every  such  action,  the  Act  provides,  shall  be  brought  Time  for  bring- 
by  the  executor  or  administrator  of  the  person  deceased  *"*^  *^  ***°* 
within  twelve  calendar  months  after  the  death  of  such 
deceased  person  (e) ;  and  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  (which  term  is  to  include  father, 
mother,  grandfather,  grandmother,  stepfather,  and  step- 
mother), and   child   (which   term   is   to   include   son, 
daughter,  grandson,  granddaughter,  stepson,  and  step- 
daughter) of  the  deceased  (/).     Only  one  action  is  to  be 
brought  in  respect  of  the  same  subject-matter  of  com- 
plaint (^),  and  the  plaintiff  must  deliver  to  the  defen- 
dant, or  his  solicitor,  full  particulars  of  the  person  or 
persons  for  the  benefit  of  whom  the  action  is  brought. 


(c)  9  &  10  Vict.  c.  93  (frequently  quoted  as  "  Lord  Campbell's  Act "), 
amended  by  27  &  28  Vict.  c.  95.  The  provisions  of  these  Acts  consti- 
tute the  great  exception  to  the  maxim,  Actio  personalis  moritur  cum 
pertond;  but  see  other  exceptions,  ante,  pp.  327,  359.  See  also  now 
the  Employers'  Liability  Act,  1880,  and  the  Workmen's  Compensation 
Act,  1897,  post,  pp.  427-434. 

{d)  9  &  10  Vict.  c.  93,  8.  I. 

{e)  Sects.  I,  2,  3.  If,  however,  the  action  is  against  a  public 
authority,  the  action  must  now  be  brought  within  six  months,  by 
reason  of  the  provision  of  the  Public  Authorities  Protection  Act,  1893, 
sect  I  (a) ;  as  to  which  see  ante,  p.  371  {Markey  v.  Tdworth  District 
Board  (1900),  2  Q.  B.  454 ;  69  L.  J.  Q.  B.  738  ;  83  L.  P.  28). 

(/)  9  &  10  Vict.  c.  93,  SB.  2,  5.  The  expression  "  child  "  does  not 
include  an  illegitimate  child  {IHcHnson  v.  Aorth-Ba^tem  Ry,  Co, ,  33 
L.  J.  Ex.  91). 

{g)  9  &  10  Vict.  0.  93,  B.  3. 
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and  of  the  nature  of  the  claim  in  respect  of  which 
damages  are  sought  to  be  recovered.  All  damages 
awarded,  after  deducting  any  costs  not  recovered  from 
the  defendant,  are  to  be  divided  amongst  the  before- 
mentioned  relatives  in  snch  shares  as  shall  be  found 
and  directed  by  the  jury  (h). 

Amendment  of  The  provision,  however,  that  the  action  must  be 
\^l^\*^^\^  hrought  by  the  executor  or  administrator  has  been 
95-  amended  by  a  subsequent  statute  (t),  which  provides 

that  if  there  shall  be  no  executor  or  administrator  of 
the  deceased,  or  if  the  action  is  not  brought  by  such 
executor  or  administrator  within  the  first  six  of  the 
twelve  months  allowed,  then  it  may  be  brought  in  the 
name  or  names  of  all  or  any  of  the  persons  for  whose 
benefit  the  executor  or  administrator  would  have  sued. 
And  it  has  been  held  that  an  action  can,  under  this 
provision,  be  maintained  by  any  of  such  persons,  though 
brought  within  six  calendar  months  of  the  death,  if 
there  be  at  the  time  no  executor  or  administrator  of 
the  deceased  (k). 

No  action  An  action  cannot  be  maintained  under  the  Fatal 

deoeaLd'sre-    Accidents  Act,  1846,  where  the  deceased,  if  he  had 

preaentativei  gurvived,  would  not  havo  been  able  to  recover ;  so  that 
if  he  could  not  '  ' 

have  sued.  where  a  person  entered  into  a  contract  with  a  steam- 
packet  company,  under  which  he  became  a  passenger, 
andwhich  contract  provided  that  the  companyshould  not 
be  liable  for  injuries  happening  from  perils  of  the  sea 
or  default  of  a  pilot  or  master,  and  the  ship  came  into 
collision  with  another  vessel,  and  the  passenger  was 
drowned,  it  was  decided  that,  as  he  could  not  have 
recovered  for  any  injury  had  he  lived,  neither  could  his 
personal  representatives  sue  in  respect  of  the  damage 
caused  by  his  death  (l). 


(/<)  9  &  10  Vict.  c.  93,  8.  4.  (t)  27  &  28  Vict.  c.  95,  B.  I. 

(k)  HoUeran  v.  Boffneil,  4  L.  R.  Ir.  740. 

(2)  Maigh  v.  Royal  Mail  Steam  Packet  Co.,  52  L.  J.  Q.  B.  640 ;  49 
L.  T.  802  J  48  J.  P.  230. 
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All  the  general  rales  of  law  which  govern  ordinary  The  general 
actions  for  negligence  by  the  person  actually  injured,  JJJpiy^     ^ 
apply  to  this  kind  of  action ;  so  that,  for  instance, 
where  by  reason  of  the  person's  contributory  negli- 
gence (m)  he  could  not  have  himself  maintained  any 
action,  neither  can  his  representatives  (n).      If  the 
deceased  has  during  his  lifetime  brought  an  action  and  No  action  can 
recovered  damages  for  the  injury  done  to  him,  or  has  the  deceased 
made  some  arrangement  with  the  causer  or  causers  of  the  ^"jf^j^^ 
injury,  for  compensation  to  him,  and  received  satisfaction  received 
thereunder,  no  action  can  be  brought  under  the  Fatal  ^^^^P*****  ***"• 
Accidents  Act,  1 846,  for  that  statute  does  not  give  any 
new  cause  of  action,  but  merely  substitutes  the  right  of 
the  representatives  to  sue  in  place  of  the  deceased  (0). 

If  a  person  travelling  by  rail,  thinking,  on  the  train  Injury  from 
stopping,  that  it  has  arrived  at  his  station  and  that  he  shooting '^ 
should  therefore  alight,  does  so,  and  by  reason  of  its  pla*'o"n- 
having   overshot    the    platform,   or    otherwise,   he   is 
thereby  injured,  the    company  are   liable   if   he   had 
fair  reason  for  believing  that  it  was  at  the  station, 
and  that  he  might  and  ought  to  get  out  (p).     And 
even  if  the  passenger  sees  the  danger,  but  is  justified 
in  believing  that  the  train  is  about  to  move  on  with- 
out being  backed,  or  without  any  official  coming  to  his 
assistance,  he  is  justified  in  descending,  using  due  care, 
and  if  he  is  injured  the  company  may  be  liable  (q). 

It  has  been  pointed  out  (r)  that  a  person  is  fully  A  master  wai 
liable  for  the  acts  of  those  whom  the  law  denominates  Uabie^^^^aiT 

(m)  Contributory  negligence  is  dealt  with  post^  pp.  444-447. 

(n)  Walling  v.  OasUer,  L.  R.  6  Ex.  73 ;  see  judgment  in  Pryor  v. 
Great  NoHhem  By.  Co,,  2  B.  &  S.  767. 

(0)  Head  V.  Cfreat  Eastern  Ry,  Co.,  L.  R.  3  Q.  B.  555  ;  16  W.  R. 
1040.  Ah  to  the  damages  recoverable  in  an  action  under  the  Fatal 
Accidents  Act,  1846,  9»epoH,  p.  468. 

(p)  Foy  V.  London,  Brighton,  &  South  Coast  Ry.  Co.,  18  C.  B. 
(N.  S.)  225 ;  Cockle  v.  SoiUh-Eastem  Ry.  Co.,  L.  R.  5'C.  P.  457 ;  L.  R. 
7  C.  P.  (Ex.  Ch.)  331 ;  Robson  v.  North-Eastem  Ry.  Co.,  2  Q.  B.  D.  85 ; 
46  L.  J.  Q.  B.  50;  25  W.  R.  418. 

{q)  Rohton  v.  North- Eastern  Ry.  Co.,  supra. 

(r)  A  nte,  pp.  4 1 2-4 1 4. 
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injury  done  to  his  servaiita,  nndor  the  maxim,  Qui  facit  per  cUium  facit 
ano^w  ^  P^  ^y  ^^^  ^  ^^^^  ^ule  there  has  been  until  lately  one 
•errant  acting  y^^y  important  exception,  which  fltill  exists  to  a  certain 
employment,  extent,  viz.,  that  if  the  person  injured  was  also  a  servant 
acting  in  the  course  of  a  common  employment  with  the 
servant  guilty  of  negligence,  here  the  master  was  under 
Reason  of  this,  no  liability  («).  The  reasoning  upon  which  this  ex- 
ception was  founded  was  this :  that  the  servant  in 
entering  on  his  employment,  saw  and  contemplated  all 
the  risks  he  would  or  might  run,  and  agreed  to  include 
them  all  in  his  wages,  and  also  that  he  has  identified 
himself  with  the  other  servants  acting  in  the  common 
employment;  so  that  just  as  where  an  injury  to  a 
servant  has  happened  through  his  own  negligence  he 
can  have  no  remedy  against  his  employer,  so  although 
the  injury  does  not  happen  to  him  but  to  his  fellow- 
servant,  yet  it  is  just  the  same  (t).  In  all  such  cases 
as  this,  however,  it  is  manifestly  the  duty  of  the  master 
to  provide  competent  fellow-servants,  and  proper  tackle 
and  machinery  for  the  servants  to  work  with,  and  in  so 
far  as  he  fails  in  doing  this,  and  through  his  not  doing 
so  the  injury  occurs,  he  will  be  as  liable  as  if  the 
person  had  been  a  stranger  (u). 

The  servants         The    words  "  common   employment"   used  in   the 
™""!'be**acting  preceding  paragraph   will  have  been  noticed  by  the 


ever, 


in  a  common     student,  and  from  them  he  must  understand  that  if, 

employment.        ,  ,  ,      , 

although  the  persons  are  fellow-servants,  yet  they  are 
not  acting  in  the  course  of  a  common  employment, 
ie,  are  not  employed  in  duties  of  something  of  the 
like  nature,  the  exception  will  not  apply,  and  the 
master  will  still  be  liable  (v).  But  though  servants 
may  occupy  totally  different  grades,  yet  they  may  be 

(«)  Priesdy  v.  FowUr,  3  M.  &  W.  i  ;  WinierboUom  v.  WrigfU,  10  M. 
at  W.  109  ;  Tunney  v.  Midland  Ry.  Co.,  L.  R.  i  0.  P.  290. 

(0  See  Hutcki'Mon  v.  Tork^  <£re.  Ry.  Co.,  5  Ex.  351 ;  BurtonahUl 
Coal  Co,  V.  Reid,  3  Maoq.  H.  L.  Cases,  266;  Lovell  v.  Bowell,  I  C.  P. 
D.  161  ;  45  L.  J.  0.  P.  387. 

(w)  Wdion  V.  Merry,  ll  R.  i  Scotch  App.  326 ;  Roberts  v.  Smith, 
26  L.  J.  Ex.  319 ;  Senior  ▼.  Ward,  18  L.  J.  Q.  B.  139. 

(v)  Smith  y.  Steele,  L.  R.  10  Q.  B.  125  ;  and  see  Wilton  v.  Merry,  supra ; 
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properly  said  to  be  acting  in  a  common  employment 
if  engaged  in  or  about  the  same  thing;  thus,  in 
one  case  it  was  held  that  the  master  of  a  ship  is 
engaged  in  a  common  employment  with  the  seamen 
on  board  (x). 

However,  this  former  important  exception  of  liability  Provisiom  of 
has  now,  to  a  great  extent,  been  done  away  with  by  LUbiufy  Act, 
the  Employers'  Liability  Act,  1880  (y),  which  provides  ^®^- 
that  where,  after   ist  January  188 1,  personal  injury 
is  caused  to  a  workman  (2)  by  reason  of:  (l)  Any  Sect.  1. 
defect  in  the  condition  of  the  ways  (a),   works   (6), 
machinery  (c),  or  plant  (d)  connected  with  or  used  in 
the  business  of  the  employer  (e)  ;  (2)  The  negligence 
of  any  person  in  the  service  of  the  employer  who  has 
any  superintendence  entrusted  to  him  whilst  in  the 

LoveU  V.  Howell,  i  C.  P.  D.  161  ;  45  L.  J.  O.  P.  387 ;  Conway  v. 
Bdfatt  Ry.  Co.,  1 1  Ir.  Reps.  (C.  P.)  345 ;  see  also  Johnson  t.  Lindsay 
(1891),  A.  G.  371 ;  65  L.  T.  97,  in  which  case  it  was  held  that  if  a 
contractor  sublets  a  portion  of  his  work  under  the  contract,  the  sub- 
contractor is  liable  for  an  injury  caused  by  one  of  his  workmen  to  a 
workman  of  the  original  contractor. 

(as)  HedUy  v.  Pinkney  ds  Son's  Steamship  Co.  (1894),  A.  C.  222  ;  63  L. 
J.  Q.  B.  419  ;  70  L.  T.  63a 

(y)  43  &  44  Vict.  c.  42. 

(z)  As  to  the  meaning  of  the  expression  *  *  workman,"  which  is  very 
wide,  see  sect.  8,  which  provides  that  it  shall  include  a  railway  servant, 
and  any  person  to  whom  the  Employers  and  Workmen  Act,  1875  (38 
&  39  Vict.  c.  90,  s.  10),  applies.  An  omnibus  conductor  has  been  held 
not  to  come  within  this  description  (Morgan  t.  Londofi  General  Omnibus 
Co.,  13  Q.  B.  D.  832 ;  53  L.  J.  Q.  B.  352  ;  51  L.  T.  213  ;  32  W.  R.  759). 
See  also  Sttuxrt  v.  Evans,  31  W.  R.  706 ;  49  L.  T.  138 ;  Brown  v.  Butterfly 
Co.,  53  L.  T.  964 ;  Bound  v.  Lawrence  (1892),  I  Q.  B.  226 ;  61  L.  J. 
M.  C.  21 ;  65  L.  T.  844. 

(a)  See  M'Oiffin  v.  Palmer's  Shipbuilding  Co.,  lO  Q.  B.  D.  5  ;  $2  L. 
J.  Q.  B.  25 ;  47  L.  T.  346 ;  31  W.  R.  118. 

(6)  This  means  works  already  completed,  and  not  works  in  course  of 
construction  {Ifovfe  v.  Finch,  17  Q.  B.  D.  187  ;  34  W.  R.  593). 

(c)  This  includes  original  unsuitability  of  machinery  {ffeske  v. 
Samudson,  12  Q.  B.  D.  30 ;  53  L.  J.  Q.  B.  45 ;  49  L.  T.  474 ;  Cripps 
V.  Judge,  13  Q.  B.  D.  582 ;  53  L.  J.  Q.  B.  517 ;  51  L.  T.  182 ;  33  W. 
R.  35 ;  Paley  v.  OameU,  16  Q.  B.  D.  52 ;  34  W.  R.  295).  It  also 
includes  a  machine  which,  though  effective,  is  dangerous  to  the 
workman  using  it  {Morgan  v.  ffut^ins,  59  L.  J.  Q.  B.  197  ;  38  W.  R. 
412). 

(d)  See  Yarmouth  v.  France,  18  Q.  B.  D.  647 ;  57  L.  J.  Q.  B.  7, 
where  a  horse  was  under  the  circumstances  held  to  be  "plant" 

(e)  See  as  to  what  wiU  or  will  not  be  such  a  defect,  Thomas  v. 
Quarterinaine,  18  Q.  B.  D.  685 ;  56  L.  J.  Q.  B.  340;  57  L.  T.  537  ;  35 
W.  R.  555. 
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exercise  of  such  superintendence  (/);  (3)  The  negli- 
gence of  any  person  in  the  service  of  the  employer  to 
whose  orders  or  directions  the  workman  at  the  time  of 
the  injury  was  bound  to  conform  (^),  and  did  conform, 
where  such  injury  resulted  from  his  having  so  con- 
formed ;  (4)  The  act  or  omission  of  any  person  in  the 
service  of  the  employer  done  or  made  in  obedience  to 
the  rules  or  bye- laws  of  the  employer,  or  in  obedience 
to  particular  instructions  given  by  any  person  delegated 
with  the  authority  of  the  employer  in  that  behalf  (h) ; 
(S)  The  negligence  of  any  person  in  the  service  of  the 
employer  who  has  the  charge  or  control  (i)  of  any 
signal-points,  locomotive  engine,  or  train  upon  a  rail- 
way (k) — the  workman,  or  in  case  the  injury  results 
in  death,  the  legal  personal  representatives  of  the 
workman,  and  any  persons  entitled  in  the  case  of 
death,  shall  have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the  workman  had 
not  been  a  workman  of,  nor  in  the  service  of,  the  em- 
ployer, nor  engaged  in  his  work  (Z).  This  enactment 
Proviso  by  is,  however,  subject  to  this  proviso,  i.e,  that  a  workman 
shall  not  be  entitled  to  any  compensation,  or  remedy 
against  the  employer,  in  any  of  the  following  cases, 
viz. :  ( I )  Under  provision  above  numbered  ( i ),  unless 
the  defect  therein  mentioned  arose  from,  or  had  not 


■eot.  3. 


(/)  See  Schaffert  v.  General  Steam  NavigeUton  Co.^  lo  Q.  B.  D.  356 ; 
52  L.  J.  Q.  B.  260  ;  48  L.  T.  228  ;  31  W.  R.  556  ;  Oabome  v.  Jacksofiy 
II  Q.  B.  D.  619 ;  48  L.  T.  642 ;  Kellard  v.  Rooke,  21  Q.  B.  D.  367  ; 
57  L.  J.  Q.  B.  599  ;  36  W.  R.  875. 

(jf)  As  to  this  expression  see  Bunker  v.  Midlcmd  Ry.  Co.,  31  W.  R 
231 ;  47  L.  T.  476  ;  Milward  v.  Midland  Ry.  Co.,  14  Q.  B.  D.  68;  54 
L.  J.  Q.  B.  282  ;  52  L.  T.  255 ;  33  W.  R.  366 ;  Wild  v.  Waygood  (1892), 
I  Q.  B.  783 ;  61  L.  J.  Q.  B.  391 ;  65  L.  T.  71a 

(A)  See  WkaUey  v.  HoUxncay^  62  L.  T.  639. 

(«)  See  Qibhz  v.  Q,  W.  Ry,  Co,,  12  Q.  B.  D.  208  ;  53  L.  J.  Q.  B.  543 ; 
50  L.  T.  7 ;  32  W.  R.  320  ;  Cox  v.  Q,  W.  Ry.  Co,,  9  Q.  B.  D.  106 ;  30 
W.  R.  816. 

(k)  This  has  been  held  to  inclade  a  temporary  railway  laid  down  by 
a  contractor  for  the  purpose  of  the  construction  of  works  {Doughty  v. 
Firbank,  10  Q.  B.  D.  358 ;  52  L.  J.  Q.  B.  490 ;  48  L.  T.  530) ;  but  a 
steam-crane  fixed  on  a  trolly,  and  propelled  by  steam  along  a  set  of 
rails  when  it  is  desired  to  move  it,  has  been  held  not  to  be  a  locomotive 
engine  within  the  meaning  of  the  above  provisions  {Murphy  v.  WiUon, 
52  L.  J.  Q.  B.  524;  48  L.  T.  788). 

{I)  43  &  44  Vict  c.  42,  s.  I. 
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been  discovered  or  remedied  owing  to,  the  negli- 
gence of  the  employer,  or  of  some  person  in  the  service 
of  tl^B  employer,  and  entrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition ;  (2)  Under  provision  above 
numbered  (4),  unless  the  injury  resulted  from  some 
impropriety  or  defect  in  the  rules,  bye-laws,  or  in- 
structions therein  mentioned,  provided  that  where  a 
rule  or  bye-law  has  been  approved  of  or  has  been 
accepted  as  a  proper  rule  or  bye-law  by  one  of  His 
Majesty's  Principal  Secretaries  of  State,  or  by  the 
Board  of  Trade,  or  any  other  department  of  the 
Government  under  or  by  virtue  of  any  Act  of  Par- 
liament, it  shall  not  be  deemed  to  be  an  improper 
or  defective  rule  or  bye-law ;  (3)  In  any  case  where 
the  workman  knew  of  the  defect  or  negligence  which 
caused  his  injury,  and  failed  within  a  reasonable  time 
to  give,  or  cause  to  be  given,  information  thereof  to 
the  employer  or  some  person  superior  to  himself  in 
the  service  of  the  employer,  unless  he  was  aware  that 
the  employer  or  such  superior  already  knew  of  such 
defect  or  negligence  (m).  If  a  servant,  knowing  of 
any  defect,  and  appreciating  the  danger  and  the 
risk(?i),  yet  consents  to  encounter  them,  and  con- 
tinues to  work,  and  by  reason  of  the  defect  is  injured, 
no  action  lies  against  the  employer,  upon  the  principle 
Volenti  non  Jit  injuria.  Mere  knowledge  of  a  risk.  Volenti  non  fit 
however,  is  not  suflScient  to  make  this  principle  of  **^""^ 
Volenti  non  Jit  injuria  apply,  but  there  must  be  a 
consent  shewn,  though  such  consent  may  be  inferred 
from  the  course  of  conduct,  so  that  it  is  by  no  means 
always  easy  to  apply  the  principle  to  particular  cases  (0), 
Where  a  defect  consists  of  the  omission  by  the  employer 
of  a  duty  imposed  upon  him  by  statute  for  the  protec- 

(m)  43  &  44  Vict.  o.  42,  8.  2. 

(n)  See  Brooke  v.  Bamaden,  63  L.  T.  287. 

(o)  Smith  V.  Baker  (1891),  A.  C.  325 ;  60  L.  J.  Q.  B.  683;  65  L.  T. 
467;  Yarmouth  v.  France,  18  Q.  B.  D.  640;  57  L.  J.  Q.  B.  7; 
Williams  v.  Birmingham  Battery  d:  Metal  Co.  (1899),  2  Q.  B.  328;  68 
L.  J.Q.  B.  918;  81  L.  T.  62. 
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Amount  re- 
coverable and 
mode  of 
procedure. 


Notice  of 
injury. 


tion  of  his  servants,  the  master  mast,  however,  always 
be  liable  (p),  and  this  even  although  a  penalty  is 
imposed  for  breach  of  the  statutory  duty  (q). 

The  amount  of  compensation  that  can  be  recovered 
under  this  Act  is  limited  to  such  siim  as  may  be  found 
to  be  equivalent  to  the  estimated  earnings  during  the 
three  years  preceding  the  injury,  of  a  person  in  the 
same  grade  employed  during  those  years  in  the  like 
employment,  and  in  the  district  in  which  the  workman 
is  employed  at  the  time  of  the  injury  (r) ;  but  this 
provision  does  not  lay  down  a  measure  of  damages, 
but  simply  limits  the  maximum  damages  recover- 
able (s).  Any  action  under  the  Act  must  be  brought 
in  the  district  County  Court,  but  may,  upon  the  ap- 
plication of  either  plaintiff  or  defendant,  be  removed 
into  the  High  Court  (t). 

To  entitle  a  person  to  maintain  an  action  under  this 
Act,  notice  of  the  injury  must  be  given  within  six  weeks 
of  its  happening,and  such  notice  must  give  the  name  and 
address  of  the  person  injured,  the  cause  of  the  injury,  and 
the  date  at  which  it  was  sustained,  and  it  must  be  served 
on  the  employer,  or  sent  by  registered  post.  Such  notice, 
however,  is  not  to  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  judge  who  tries 
the  case  is  of  opinion  that  the  defendant  in  the  action 
is  prejudiced  thereby  in  his  defence,  and  that  the  defect 
or  inaccuracy  was  for  the  purpose  of  misleading  (u). 
The  action  must  be  commenced  within  six  months 
from  the  injury,  or,  in  case  of  death,  within  twelve 


{p)  BaddeUy  v.  Oranvtlle,  19  Q.  B.  D.  423  ;  56  L.  J.  Q.  B.  501  ;  57 
L.T.  268;  36W.  R.63. 

{q)  Groves  v.  Lord  Wimbome  (1898),  2  Q.  B.  402  ;  67  L.  J.  Q.  B. 
862 ;  79  L.  T.  284. 

(r)  43  &  44  Vict.  c.  42,  B.  3. 

(«)  Bortick  v.  ffead,  Wrightaon  d-  Co.,  34  W.  R.  102 ;  53  L.  T.  909. 

(0  43  A;  44  Vict,  c  42,  8.  6.  It  lies  upon  the  party  making  such 
application  to  show  distinctly  that  the  case  comes  within  the  statute 
{ffanrctfum  v.  Limerick  Steamthip  Co.,  18  L.  R.  Ir.  135). 

(«)  43  &  44  Vict.  c.  42,  88.  4-7 ;  Carter  v.  Drysdale,  12  Q.  B.  D.  91  ; 
53  L.  J.  Q.  B.  D.  537  ;  32  W.  R.  171. 
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months  from  the  death.     In  case  of  death,  however,  Time  for 
the  omission  to  have  given  such  notice  is  to  be  no  bar  act?o^^ 
to  the  institution  of  the  action,  if  the  judge  shall  be 
of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice  (x).     It  has  been  held  that  the  notice 
must  be  in  writing  (y). 


It  has  been  decided  that  a  workman  can  lawfully  Workmen  may 
contract  with  his  employer  that  neither  he  nor  his  repre-  ^"veT^ut  oT* 
sentatives  will  claim  compensation  under  this  Act  (z).    ^^^' 


A   further   statute   has   now  also   been   passed   in  The  Work- 
connection  with  this  subject,  viz.,  the  Workmen's  Com-  Jln'sation^Act, 
pensation  Act,  1897  (a),  and  it  may  be  convenient  to  '^97- 
give  a  brief  summary  of  its  enactments.     It  provides  Compensation, 
for  compensation  to  workmen  by  employers,  for  injuries 
occurring  in  the  course  of  employment  in  or  about  (b) 
a   railway,   factory  (c),  mine,  quarry,  or   engineering 
work  (rf),  or  a  building  which  exceeds  thirty  feet  in 
height    (e)y   and   is   either  being   constructed   or   re- 
paired (/)  by  means  of  scaflFolding  (jr),  or  is  being  de- 

(x)  43  &  44  Vict,  c  42,  bs.  4-7. 

ly)  MoyU  v.  Jenkins,  8  Q.  B.  D.  116 ;  51  L.  J.  Q.  B.  112.  See  as 
to  what  may  be  a  suflScient  notice  in  writing,  Thomson  v.  Robertaon,  22 
So.  L.  R.  97. 

(2)  Oi-ifitha  V.  EaH  of  Dudley,  9  Q.  B.  D.  357 ;  51  L.  J.  Q.  B.  543. 

(a)  60  &  61  Vict.  c.  37.  Date  of  commencement  of  Act,  ist  July 
1898. 

{b)  See  hereon  Smith  v.  Lancashire  dt  Yorkshire  Ry.  (1899),  i  Q.  B. 
141  ;  68  L.  J.  Q.  B.  51  ;  79  L.  T.  633;  Spencer  v.  Livett  (1900),  i  Q. 
B.  498 ;  69  L.  J.  Q.  B.  338 ;  82  L.  T.  75  ;  Fenn  v.  MiUer  (1900),  i  Q. 
B.  788 ;  69  L.  J.  Q.  B.  439 ;  82  L.  T.  284. 

(c)  This  includes  a  laundry  worked  by  steam  (60  &  61  Vict.  c.  37, 
sect.  7). 

{d)  See  Cosgrove  v.  Partingtony  64  J.  P.  788. 

{e)  It  must  exceed  30  feet  in  height  at  the  time  of  the  accident 
(BiUings  v.  ffoUoway  (1899),  i  Q.  B.  70 ;  68  L.  J.  Q.  B.  16 ;  79  L.  T. 
396),  unless  indeed  machinery  driving  mechanical  power  is  being  used 
(Mellor  V.  Tomlvnson  (1899),  i  Q.  B.  374;  68  L.  J.  Q.  B.  214;  79  L. 
T.  715). 

(/)  The  word  "  repair  "  has  been  held  not  to  include  merely  painting 
the  outside  of  a  building  which  exceeds  30  feet  in  height  ( Wood  v.  Walsh 
(1899),  '  Q-  ^-  ^009 ;  68  L.  J.  Q.  B.  492  ;  80  L.  T.  345). 

{g)  See  ffoddinoU  r,  Newton  (1901),  A.  C.  49;  70  L.  J.  Q.  B.  150; 
84  L.  T.  I.  What  constitutes  a  scaffolding  is  a  question  of  fact 
{Ferguson  v.  Oreen  (1901),  i  Q.  B.  25  ;  70  L.  J.  Q.  B.  21  ;  8j  L. 
T.  461). 
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molished,  or  on  which  machinery  driven  by  steam, 
water,  or  other  mechanical  power  is  being  used  (h). 
The  employer  is  not  to  be  liable,  if  he  can  prove  that 
the  injury  to  the  workman  is  attributable  to  the  serious 
and  wilful  misconduct  (i)  of  that  workman,  so  that  for 
all  injuries  occurring  in  cases  to  which  the  Act  applies 
Onus  of  proof,  the  employer  is  primarily  liable,  and  the  onus  of  proof 
is  on  him  to  shew  that  he  is  not  liable  (k).  The 
employer  also  is  not  to  be  liable  unless  the  workman 
is  disabled  from  earning  full  wages  for  at  least  two 
Notice.  weeks  (l).     Notice  mnst  be  given  of  the  accident  as 

soon  as  practicable,  but  the  want  of,  or  defect  or 
inaccuracy  in  such  notice,  shall  not  be  a  bar  to  pro- 
ceedings if  the  employer  is  not  prejudiced  thereby  in 
his  defence,  or  if  such  want,  defect,  or  inaccuracy  was 
occasioned  by  mistake  or  other  reasonable  cause ;  and 
Time  for  any  claim  must  be  made  within  six  months  of  the 

caim.  injury,  or  in  the  case  of  death,  within   six   months 

No  contracting  from  the  death  (m).     The  Act  is  to  apply  notwith- 
^^  standing  any  contract  made  after  its  commencement, 

subject  to  a  power  conferred  on  the  Registrar  of 
Friendly  Societies  to  certify  that  a  scheme  for  com- 
pensation or  insurance  of  workmen  is  not  less  favour- 
able to  the  workmen  than  the  Act,  in  which  case  a 
contract  that  the  scheme  shall  apply  instead  of  the 
Act,  is  allowed  until  the  certificate  is  revoked ;  and 
any  such  certificate  may  be  given  to  expire  at  the 
end  of  a  limited  period,  not  less  than  five  years  (n). 
Independent  Where  a  railway  company,  or  the  occupier  of  a  factory, 
contractor.  ^^  quarry,  or  the  owner  of  a  mine,  or  the  person 
undertaking  the  construction,  repair,  alteration,  or 
demolition  of  any  engineering  work  or  building  (styled 
in  the  Act  "  undertakers  '*)  engages  an  independent 

(A)  60  &  6i  Vict,  c  37,  8.  7. 

(t)  See  Bees  v.  Powell  Duffryn  Coal  Co.,  64  J.  P.  164. 

{k)  60  &  61  Vict.  c.  37,  8.  I.  {I)  Sect.  I, 

(m)  60  &  61  Vict.  c.  37,  s.  2.  This  applies  notwithstanding  the  employer 
has  since  the  accident  voluntarily  made  such  payments  as  could  have, 
been  recovered  under  the  Act  {Bandall  v.  ffiWs  Dry  Dock  Co,  (1 900), 
2  Q.  B.  245  ;  69  L.  J.  Q.  B.  554  ;  82  L.  T.  521). 

(n)  60  &  61  Vict,  c  37,  8.  3. 
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contractor,  snch  contractor's  servants  are  to  be  able  to 
recover  from  the  "  undertakers  "  (0)  without  prejudice 
to  their  rights  to  be  indemnified  by  the  contractor  (p). 
The  first  schedule  to  the  Act  prescribes  the  scale  and  Scale  and  con- 
conditions  of  compensation,  and  the  compensation  is  to  compensation, 
be  as  follows : — If  the  workman  leaves  persons  totally 
dependent  on  him,  a  sum  equal  to  his  earnings  during 
the  last  three  years,  or  £1  50,  whichever  is  the  larger, 
but  not  more  than  ;f  300.  If  he  has  not  been  in  the 
employ  three  years,  then  the  amount  of  his  earnings 
shall  be  deemed  to  be  156  times  his  average  weekly 
earnings  (q).  If  the  workman  does  not  leave  persons 
wholly  dependent  on  him,  but  only  partly  dependent, 
such  a  sum  as  may  be  agreed  on,  or  determined  by 
arbitration,  not  exceeding  the  amount  before  mentioned. 
If  the  workman  leaves  no  person  dependent  on  him, 
the  reasonable  expenses  of  his  medical  attendance  and 
burial,  not  exceeding';^  10.  Where  the  workman  is 
injured,  but  death  does  not  ensue,  a  weekly  payment 
during  incapacity  after  the  second  week,  not  exceeding 
50  per  cent,  of  his  average  weekly  earnings  during 
the  previous  twelve  months  if  he  has  been  employed 
so  long,  but  if  not,  then  for  any  less  period,  such  weekly 
payments  not  to  exceed  £1  (r). 

The  second  schedule  contains  provisions  for  settling  Mode  of 
disputes  under  the  Act  by  arbitration,  it  being  pro-  dlapntes. 
vided   ($)   that   all   disputes   shall   be   settled  in  this 
way.     This  schedule  contains  the  details  as  regards 


(0)  See  hereon  Pearee  v.  L.  <0  S.  W,  Ry,  (1900),  2  Q.  B.  lOO;  69  L. 
J.  Q.  B.  683  ;  82  L.  T.  487. 

{p)  60  &  61  Vict.  c.  37,  8.  4.  See  hereon  AppUhy  v.  Uortdey  Co, 
(No.  2)  (1899),  2  Q.  B.  521  ;  68  L.  J.  Q.  B.  894 ;  80  L.  T.  855. 

{q)  The  **  average  weekly  earnings ''  can  be  ascertained  although  the 
workman  has  not  been  in  the  employ  two  weeks.  Stuart  v.  Nixon 
(1901),  A.  C.  79;  70  L.  J.  Q.  B.  170;  84  L.  T.  65,  where  the  workman 
was  killed  on  the  fifth  day  of  his  employment ;  Lytons  v.  KnoiaUs  {ibid.), 
where  the  workman  was  injured  on  the  second  day. 

(r)  See  hereon  lUingworOi  v.  Walmdey  (1900),  2  Q.  B.  142  ;  69  L.  J. 
Q.  B.  519;  82  L.  T.  647  ;  Hathaway  v.  Aryus  Printing  Co,  (1901),  I 
Q.  B.  96;  83L.  T.  465. 

(»)  Sect.  I. 

2  E 
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Buch  arbitrations,  and  provides  that  the  Arbitration 
Act,  1889,  shall  not  apply,  and  that  an  arbitrator 
may,  if  he  think  fit,  submit  any  question  of  law  for 
the  decision  of  a  County  Court  judge,  and  the  decision 
of  such  judge  shall  be  final  unless  within  the  time,  and 
in  accordance  with  the  conditions  prescribed  by  the 
rules  of  the  Supreme  Court,  either  party  appeals  to  the 
Court  of  Appeal.  Finally,  it  may  be  noticed  that  any 
contract  existing  at  the  commencement  of  the  Act, 
excluding  a  right  to  compensation,  shall  not  be  deemed 
to  continue  after  the  time  at  which  the  workman's 
contract  of  service  would  determine  if  notice  of  the 
determination  thereof  were  given  at  the  commencement 
of  the  Act  (t). 

Choioe  of  In  the  case  of  injuries  done  to  servants  or  employees 

rem  lea.  j^.  ^^  ^^^  necessary,  therefore,  before  commencing  any 
proceedings,  to  consider  whether  such  proceedings  shall 
be  (i)  by  an  ordinary  action,  (2)  under  the  provisions 
of  the  Employers'  Liability  Act,  1880,  or  (3.)  under 
the  provisions  of  the  Workmen's  Compensation  Act, 
1897,  as  to  which,  however,  it  will  be  observed  that 
it  only  applies  to  certain  specified  employments.  This 
ProoeedingB  Statute  also  providos  that  if,  instead  of  proceeding 
^ Mtion*  ^^  under  its  provisions,  an  action  is  brought  within  the 
time  for  making  a  claim  under  the  statute,  and  it 
is  determined  that  the  injury  is  one  for  which  the 
employer  is  not  liable  in  such  action,  but  that  he 
would  have  been  liable  under  the  provisions  of  the 
Act,  the  action  shall  be  dismissed,  but  the  Court  shall, 
if  the  plaintiff  shall  so  choose,  proceed  to  assess  such 
compensation,  and  shall  be  at  liberty  to  deduct  from 
such  compensation  all  the  costs  caused  by  the  plaintiff 
bringing  the  action  instead  of  proceeding  under  the 
Act  (u).  It  has  been  held  that  if  a  workman  sues 
independently  of  the  Workmen's  Compensation  Act, 


(0  60  &  61  Vict.  c.  37,  8.  9.     The  Act  came  into  operation  ist  July 
189S.  (u)  Sect.  I. 
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1897,  and  fails,  he  is  not  able  to   then  take   fresh 
proceedings  under  the  Act  (x). 

The  Workmen's  Compensation  Act,  1897,  has  Workmen'* 
recently  been  extended  by  the  Workmen's  Compensa-  Act^'i^oa  *°" 
tion  Act,  1900  (y),  which  came  into  force  ist  July 
1 90 1.  It  is  provided  that  the  Act  of  1897  shall 
apply  to  the  employment  of  workmen  in  agriculture 
by  any  employer  who  habitually  employs  one  or  more 
such  workman  in  such  employment.  If  any  such 
employer  engages  a  contractor  for  any  work  in  agri- 
culture, the  employer  is  to  be  deemed  an  "  undertaker," 
but  if  the  contractor  provides  and  uses  machinery 
driven  by  mechanical  power,  for  the  purpose  of 
threshing,  ploughing,  or  other  agricultural  work,  the 
contractor  alone  shall  be  liable  under  this  Act  to 
his  workmen.  "Agriculture"  includes  horticulture, 
forestry,  and  the  use  of  land  for  any  purpose  of 
husbandry,  inclusive  of  the  keeping  or  breeding  of 
live  stock,  poultry,  or  bees,  and  the  growth  of  fruit 
and  vegetables. 

Nuisances  existing  from  negligence  cause  injury  to  2.  Negligence 
property  even  more  frequently  than  to  the   person ;  S^roperty"*^ 
thus,  the  neglect  to  cleanse  drains,  sewers,  &c.,  beyond  ^'^^y- 
the  injury  they  may  do  to  health,  may  also  materially 
depreciate   the    value    of    surrounding    property,    the 
neglect  to  clean  chimneys  or  to  repair  ruinous  houses 
may  do  great  injury  to  property,  and  many  instances 
of  a  like  character  might  be  enumerated. 

In  the  absence  of  agreement  to  that  effect,  there  is  Liability  from 
no  obligation  on  a  landlord  of  an  unfurnished  house  (2),  pSrproperty! 
as  between  himself  and  his  tenant,  to  repair  the  demised 
premises,  and  he  is  not  even  bound  to  see  that  the 


{x)  Edwards  v.  Godfrey  (1899),  2  Q.  B.  333 ;  68  L.  J.  Q.  B.  666;  80 
L.  T.  672. 

(y)  63  &  64  Vict.  C.  22. 

(z)  Ab  to  furnished  houses,  see  a/nUt  p.  90. 
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house  is  let  to  the  tenant  in  a  safe  condition  at  the 
commencement  of  the  term  ;  so  that  if  the  tenant,  or  a 
customer  or  guest  of  the  tenant,  suffer  injury  during 
the  term,  by  reason  of  the  unsafe  condition  of  the 
house,  no  action  for  negligence  will  lie  against  the 
Duty  of  landlord  (a).      It  is,  however,  the  duty  of  the  landlord 

land  o   .  BO  to  act  as  to  protect  the  public  at  large,  and  if  he 

lets  the  house  get  into  such  a  ruinous  condition  that 
it,  or  some  part  of  it,  falls  down,  he  is  liable,  not  only 
for  the  injury  that  may  be  done  to  persons,  but  also 
for  the  injury  done  to  neighbouring  houses  (b) ;  unless, 
indeed,  he  has  demised  the  premises  to  a  tenant,  and 
at  the  time  of  the  demise  they  were  not  either  faulty 
or  ruinous,  but  have  been  allowed  to  become  so  by 
the  tenant,  on  whom  the  obligation  to  repair  rested 
during  the  continuance  of  the  tenancy  (c).  And 
this  is  equally  the  case  as  regards  a  weekly  tenancy, 
as  it  is  a  letting  that  continues  until  determined  by 
notice  to  quit  (d).  With  regard  to  premises  let  out 
Flats,  &c.  to  different  persons,  such  as  flats,  chambers,  or  oflSces, 
it  has  been  held  that  the  common  landlord  is  liable 
for  injuries  caused  to  any  person  properly  coming  to 
the  premises,  by  reason  of  the  non-repair  or  other 
defect  of  a  general  staircase  or  passage,  by  which 
access  to  the  different  flats,  chambers,  or  offices  is 
obtained  (e). 

Right  to  the  Evory  man  has  a  right  to  the  lateral  support  of  his 

"djoining  land  neighbour's  land  to  sustain  his  own  land  unweighted  by 
or  buildings,     buildings ;  and  if  buildings  have  been  notoriously  sup- 
ported by  neighbouring  land  or  buildings  for  a  period 
of  twenty  years,  then  a  privilege  is  gained  in  the  nature 
of  a  prescriptive  right,  and,  quite  irrespective  of  any 


(a)  Lane  v.  Cox  (1897),  ^  Q-  B.  415 ;  66  L.  J.  Q.  B.  193 ;  76  L.  T. 

US- 

(b)  Todd  V.  FligM,  30  L.  J.  C.  P.  31. 

(c)  Rohhii\9  V.  Jones^  33  L.  J.  C.  P.  i  ;  Chauntlet  v.  Robinson,  4  Ex. 
163. 

(d)  Bowen  v.  Andtnon  (1894),  i  Q.  B.  164 ;  42  W.  R.  236. 

(e)  MilUr  v.  Hancock  (1893),  2  Q.  B.  177 ;  69  L.  T.  214;  41  W.  R. 
578. 
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negligence,  the  owner  of  the  supporting  land  or  build- 
ings will  be  liable  if  he  so  deals  with  his  own  property 
as  to  deprive  the  buildings  of  their  support,  and  cause 
them  to  fall  or  be  otherwise  injured  (/).  In  the  case, 
however,  of  twenty  years  not  having  so  elapsed,  then 
there  can  be  no  such  extensive  right  to  the  support 
of  the  neighbouring  land  unless  there  is  a  grant  of 
such  right  either  express  or  implied — e.g,  would  be  the 
case  where  a  man  grants  part  of  his  land  specially  for 
building  purposes  {g) — and  the  owner  thereof  cannot 
therefore  be  compelled  to  leave  sufficient  land  to  support 
the  buildings.  But  although  this  is  so,  yet  it  is  clearly 
his  duty  in  dealing  with  his  land  to  act  very  carefully, 
and  to  give  the  owner  of  the  buildings  notice  of  his 
intention  of  acting  in  such  a  way  as  will  remove  the 
support,  so  that  the  latter  may  have  an  opportunity 
of  shoring  up  his  buildings,  or  doing  other  acts  for 
their  protection ;  and  in  so  far  as  he  fails  in  acting 
carefully,  and  giving  such  warning,  he  will  be  liable 
for  negligence  (h). 

Where  different  floors  of  a  house  are  let  to  different  Rights  when  a 
persons,  each  must  so  act  as  not  to  injure  the  other ;  drfferent  ***  *° 
and  if  one  places  more  weight  in  his  rooms  than  the  P«"o°«- 
floor  can  bear,  or  could  be  expected  to  bear,  having 
reference  to  the  purpose  for  which  the  premises  were 
let,  and  it  accordingly  gives  way,  and  does  injury  to 
a  person  below,  or  his  property,  he  is  liable  (i). 

If  a  person  on  whom  any  obligation  rests  to  keep  Liability 
up  a   fence  or  wall  negligently  allows  it  to   become  Slowing  ™ 
defective,  he  is  liable  to  any  injury  happening,  e,g.  ^no««to 
by  cattle  straying  and  getting  killed.     There  is  not,  defectiye. 

(/)  DaUon  v.  Angui,  6  App.  Gas.  740;  50  L.  J.  Q.  B.  689 ;  30  W. 
R.  191  ;  Bower  v.  PeaXCy  i  Q.  B.  D.  321 ;  45  L.  J.  Q.  B.  446 ;  35  L. 
T.  321. 

(v)  Rifjby  V.  Bennett,  21  Ch.  D,  559  ;  48  L.  T.  47  ;  31  W.  R,  222. 

{h)  Dodd  V.  Hclme^  I  A.  &  E.  506 ;  Jones  v.  Bird,  5  B.  &  Aid.  837  ; 
and  see  18  &  19  Vict.  c.  122,  s.  94. 

({)  Manchester  Bondtd  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507  ;  49 
L.  J.  C.  P.  809 ;  43  L.  T.  476. 
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If  a  colliBion 
occurs  in  the 
])ublic  streets 
the  owner 
must  remove 
the  obstruc- 
tion ;  but  this 
is  not  so  in  the 
case  of  colli- 
sions at  sea,  if 
the  obstruct- 
ing vessel  is 
abandoned. 


generally  speaking,  any  obligation  on  a  person  to 
fence  out  his  neighbour's  cattle  for  his  neighbours 
protection,  but  railway  companies  are  under  this  obli- 
gation as  regards  land  adjoining  the  railway  (k).  And 
although  a  person,  or  a  railway  company,  may  be  under 
an  obligation  to  keep  up  a  fence  or  a  wall,  and  there- 
fore liable  for  injuries  to  cattle  straying  through  the 
negligent  state  of  the  fence  or  wall,  yet  such  liability 
does  not  extend  to  cattle  not  properly  on  the  land, 
but  trespassing  thereon  (/).  If  through  a  person's 
negligent  keeping  of  his  own  fences,  his  horses  or 
cattle  stray  on  to  the  highway  and  do  injury,  he  is 
not  liable  unless  they  were  vicious  to  his  knowledge  (m); 
but  if  they  stray  on  to  adjoining  property  and  do 
injury,  he  is  always  liable  (n). 

Although,  if  a  collision  occurs  in  the  public  streets, 
it  is  clearly  the  duty  of  the  owner  of  an  overturned 
vehicle  to  take  steps  to  remove  the  obstruction,  and 
he  will  be  liable  if  he  negligently  allows  it  to  remain 
there,  yet  the  same  rule  does  not  apply  to  ships.  If 
a  vessel,  through  a  collision  or  otherwise,  without  any 
fault  or  negligence  on  the  part  of  the  person  having 
control  of  it,  sinks,  there  is  no  duty  or  obligation 
thrown  upon  the  owner  to  take  steps  to  prevent  its 
being  an  obstruction  to  the  navigation  of  other  vessels, 
but  he  may  abandon  it  and  leave  it  there  (o).  If, 
however,  the  vessel  is  not  abandoned,  but  the  owner 
exercises  acts  of  control  over  it,  e,g,  by  attempting 
to  raise  it,  or  by  sending  divers  down,  or  otherwise 
endeavouring  to  get  up  part  of  the  cargo,  then  this 
principle  does  not  apply,  for  a  vessel  may  just  as  much 


{k)  AtUe,  p.  329 ;  8  &  9  Vict.  c.  20,  s.  68. 

{I)  Manchester,  d:c.,  Ry.  Co,  v.  WaUU,  22  L.  J.  C.  P.  85. 

(m)  Cox  V.  Burbridtje,  32  L.  J.  C.  P.  89. 

(n)  Lee  v.  Mileyy  34  L.  J.  C.  P.  212.  Distress  damage  feasant  may 
also  be  taken  for  injury  done  to  chattels  upon  the  land,  as  well  as  to  the 
land  itself,  but  an  action  for  damnges  is  not  maintainablo  so  long  as 
the  distress  is  detained  (Roscoe  v.  Boden  (1894),  I  Q.  B.  608  ;  63  L.  J. 
Q.  B.  767  ;  70  L.  T.  450). 

(o)  Brown  v.  MaUeU,  $  C.  B.  599. 
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be  in  a  man's  control  under  water  as  above  water  ;  and 
in  this  case  it  is  his  duty  to  act  with  all  due  care  and 
prudence,  in  just  the  same  way  as  it  was  his  duty 
when  the  ship  was  afloat  to  act  with  all  due  care  and 
prudence  in  navigating  it :  thus,  if  he  is  exercising  acts 
of  control  or  ownership,  he  must  take  steps  to  mark 
out  the  place  where  the  ship  has  sunk,  so  that  it  may 
be  avoided,  and  if  he  fails  in  doing  this  he  is  guilty 
of  negligence,  and  liable  accordingly  (p).  An  owner 
does  not  abandon  or  properly  transfer  the  possession, 
management,  and  control  of  a  wreck  by  employing  an 
independent  contractor  to  raise  it,  although  the  person 
so  employed  be  placed  in  the  actual  physical  control  of 
the  wreck  (q). 

In  the  case  of  a  fire  happening  on  one  person's  pre-  Liability  in 
mises,  and  extending  and  doing  injury  to  his  neigh-  h?"^re»  from 
hour's,  generally  speaking  the  person  on  whose  premises  JJ^^dentai^'^ 
the  fire  originated  was  at  common  law  liable  in  respect  firee. 
of  the  damage  done.      It  has,  however,  been  provided 
by  statute,  that  no  action  shall  be  maintained  against 
any  person  on  whose  premises  a  fire  shall  accidentally 
originate  (r).      The  law,  therefore,  now  is,  that  if  a  fire 
happens  either  through  any  wilful  act,  or  any  negligent 
conduct  of  a  person  or  his  seiTants,  he  is  liable ;  but 
if  the  fire  really  happens  through  pure  accident,  and 
cannot  be  traced  to  any  negligent  cause,  then  the  person 
on  whose  premises  it  originated  is  not  rendered  liable 
by  reason  of  the  mere  fact  that  it  originated  on  his 
premises  ($). 

A  railway  company,  authorized  by  the  legislature  to  A  railway 
use  locomotive  engines,  is  not  responsible  for  damage  Juw^?©^  m 
by  fire  occasioned  by  sparks  emitted  from  an  engine  i°i»^T  arising 

{p)  MarUey  v.  St.  Hden^t  Canal  &  Ry,  Co.,  2  H.  &  N.  840 ;  see  also 
judgment  delivered  by  Mr.  Justice  Haale  in  Brown  v.  MaJUtU^  5  C. 

B.  599- 

(5)  The  Snark  (1899),  P.  74  ;  68  L.  J.  P.  22  ;  80  L.  T.  25. 

(r)  14  Geo.  3,  o.  78,  s.  86. 

(«)  Addison  on  Torts.     See  further  as  to  acts  done  accidentally, 
ante,  p.  356. 
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from  eparka 
if  no 
negligence. 


Vaughan  v. 
Taff  Vale 
Railway, 


Powell  V. 
FalL 


National 
Telephone 
Co.  V.  Baker. 


Nor  for 
injury  from 
vibration  or 
smoke. 

Hammersmith 
ds  CUy  Ry. 
Co,  V.  Brand. 


ranning  on  the  railway,  provided  the  company  has 
taken  every  reasonable  precaution,  and  adopted  all 
reasonable  means  to  prevent  sach  injury,  and  has  not 
been  guilty  of  any  negligence  in  the  management  of 
the  engine  or  otherwise  (t) ;  and  the  mere  fact  that 
the  company  has  not  adopted  the  latest  inventions  of 
scientific  discovery, is  not  sufficient  to  reader  it  liable  (u). 
However,  with  regard  to  a  traction-engine  propelled  by 
steam  power  along  a  highway  under  statutory  authority, 
the  contrary  has  been  held,  upon  the  ground  that  it  is  a 
dangerous  machine,  in  respect  of  which  an  action  could 
have  been  maintained  at  common  law,  and  that  there  is 
no  statute  restricting  this  liability  (x).  But  even  in  the 
case  of  a  steam  traction-engine,  or  an  electrical  tramcar, 
or  anything  of  a  similar  character,  run  under  statu- 
tory authority,  if  an  injury  that  happens  is  a  natural 
incident  of  the  exercise  of  the  statutory  powers  (eg.  a 
horse  being  frightened,  or  a  telephone  system  interfered 
with  by  the  discharge  of  an  electrical  current  into  the 
earth),  the  proprietors  are  not  liable,  as  such  things  must 
be  deemed  to  have  been  in  the  contemplation  of  the 
legislature  when  it  gave  its  sanction  {y).  And  no  action 
will  lie  against  a  railway  company  by  the  owner  of  a 
house,  for  compensation  in  respect  of  injury  done  to 
the  house  by  vibration  or  smoke  (z),  the  principle  being 
that  they  are  only  acting  in  the  exercise  of  their 
statutory  powers  (a). 


(0  Vaughan  v.  Taff  Vale  Ry.  Co.,  5  H.  &  N.  679;  29  L.  J.  Ex. 
247.  As  an  instance  of  negligence  on  the  part  of  a  railway  company 
in  such  a  case,  see  Smith  v.  London  <S:  South-  Western  Ry.  Co.,  L.  R. 
6  G.  P.  14;  40  L.  J.  C.  P.  2r.  There  the  company's  servants  had 
cut  grass  on  the  banks  adjoining  the  line,  and  raked  it  into  heaps,  and 
left  it  there  for  longer  than  was  necessary.  The  sparks  from  a  passing 
engine  set  fire  to  the  heaps  of  dry  grass,  and  the  fire  spread  and  con- 
sumed the  plaintiff's  house.  The  company  were  held  to  be  liable  to 
the  plaintiff. 

(u)  The  National  Tdtphonc  Co.  v.  BaJcer  (1893),  2  Oh.  186  ;  62  L.  J, 
Oh.  699  ;  68  L.  T.  283. 

{x)  PoweU  V.  Fall,  5  Q.  B.  D.  597  ;  49  L.  J.  Q.  B.  428 ;  43  L.  T.  562. 

(y)  The  National  Telephone  Co.  v.  Baker,  supra. 

(2)  Hammersmith  <fe  City  Ry.  Co.  v.  Brand,  L.  R.  4  Eng.  &  Ir. 
App.  171  ;   18  W.  R.  12. 

(a)  Truman  v.  London,  Brighton,  «fc  South  Coast  Ry.  Co.,  25  Ch.  D. 
423  ;  53  L.  J.  Oh.  209  ;  32  W.  R.  364  ;  50  L.  T.  89. 
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Waste  of  that  kind  called  permissive  waste,  con-  Waste, 
stitutes  an  injury  to  property  peculiarly  arising  from 
negligence.  The  subject  of  waste  (which  pertains 
more  particularly  to  real  property)  has  been  already 
noticed  as  far  as  the  scope  of  the  present  work 
permits  (6). 

A  sheriff  is  liable  for  the  negligent  acts  of  his  Negligence  by 
officers  acting  in  the  execution  of  their  office ;  and  officer^ 
therefore  if  an  officer,  having  arrested  a  debtor,  after- 
wards negligently  permits  him  to  escape,  or  if  he 
neglects  to  arrest  him  in  the  first  instance  when  he 
ought  to  have  done  so,  or  having  a  writ  of  fi.  fa. 
neglects  to  levy  when  he  should  have  done  so,  or 
having  levied  is  guilty  of  any  negligence  afterwards 
in  realizing  the  goods^  whereby  the  judgment  creditor 
is  injured,  in  all  these  cases  an  action  lies  against  the 
sheriff  for  the  negligence.  But  a  sheriff  is  not  abso- 
lutely liable  even  for  goods  he  has  seized,  for  some 
negligence  must  be  shewn  ;  thus,  where  a  sheriflF  seized 
under  a  ji,  fa,  and  then  a  mob  broke  in  and  injured 
the  goods  without  fault  upon  his  part,  he  was  held  not 
liable  (c).  It  is  the  duty  of  the  officer,  on  a  warrant 
being  delivered  to  him,  to  make  all  inquiries  as  to  the 
whereabouts  of  the  debtor  or  of  his  goods,  and  there 
is  no  obligation  on  the  plaintiff  or  his  solicitor  to 
furnish  him  with  information  and  assistance  in  the 
execution  of  the  writ  {d\  Should  the  solicitor  give  Wrong 
assistance  or  information,  and  in  fact  direct  the  sheriff  gi^n^by 
to  seize  particular  goods,  this  is  not  within  his  implied  solicitor, 
authority,  so  as  to  render  his  client  the  judgment 
creditor  liable  for  the  act,  unless  indeed  it  was  done 
by  his  (the  client's)  direct  instructions  (e).  But  if  all 
the  solicitor  does  is  to  indorse  on  the  fl,  fa.  a  statement 
that  the   debtor   resides  at  a  certain  place,  which  is 

(6)  Amlc,  p.  339. 

(c)   Wiaii,  Wvnder  tk  Co.  v.  Combe,  i  G.  &  £.  353. 
(rf)  Addison  on  Torts,  690.     See,  as  to  the  measure  of  damages  in 
actions  against  sheriffs,  post,  p.  571. 

{€)  Smith  V.  Kealy  9  Q.  B.  D.  340;  51  L.  J.  Q.  B.  487. 
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inaccarate,  and  by  reason  of  it  the  sheriff  is  misled 
and  seizes  another  person's  goods,  it  has  been  held  that 
to  make  such  an  indorsement  is  within  the  solicitor's 
implied  authority,  and  that  the  client  is  liable  in  respect 
of  the  wrongful  seizure  (/). 

Negligence  by        If  a  railway  company  advertises  a  certain  train  to 

compwy  bv      arrive  or  depart  at  a  specified  time,  and  through  their 

^*^-Mrivai       iiegligence  considerable  delay  occurs,  whereby  a  person 

of  a  train  at     is   put  to  expense   or    otherwise   damnified,  he   may 

time.  recover  from  the  company,  even  although  one  of  the 

company's  general  conditions  is  to  the  effect  that  the 

company  will  not  guarantee   the   punctuality  of  the 

trains;   and  under  particular  circumstances,  but   not 

as  a  matter  of  course,  a  person  is  justified  in  taking  a 

special  train,  and  charging  the  expense  thereof  to  the 

company  (jg).     If,  however,  a  ticket  is  issued  subject 

to  a  condition  that  the  company  will  not  be  liable  for 

loss  or  inconvenience  for  delay  unless  due  to  wilful 

misconduct  of  their  servants,  there  can  be  no  right  of 

action  unless  proof  is  given  of  such  misconduct,  as  such 

a  condition  is  not  unreasonable  (h). 

3.  Defences  to  3.  In  addition  to  the  self-evident  defence  of  a 
negligenoe^'^  simple  denial  of  the  negligence  alleged,  in  which  the 
matter  usually  resolves  itself  into  a  question  for  the 
jury  of  yes  or  no,  there  may  be  two  other  defences  of 
a  rather  more  complex  nature,  viz. : — ( i )  That  the  alleged 
negligence  was  really  and  substantially  an  inevitable 
accident;  and,  (2)  That  there  was  contributory  negli- 
gence on  the  part  of  the  person  complaining  of  the 
negligence.  As  to  the  first  of  these  two  defences, 
that  of  inevitable  accident,  this  might  be  put  down 


(/)  MorrU  v.  Salberg,  22  Q.  B.  D.  614 ;  58  L.  J.Q.  B.  275  ;  61  L.  T. 
283. 

ig)  Hamlin  V.  Oreat  Northern  Ry.  Co.,  I  H.  &  N.  408 ;  Le  Blanche  v, 
London  di-  North-  Western  Ry.  Co.,  1  C.  P.  D.  286  ;  45  L.  J.  (Appa.) 
C.  P.  521. 

{h)  WoodgaU  v.  Great  Western  Ry.  Co.,  51  L.  T.  826;  33  W.  R.  428 
See  also  MVartan  v.  North- Eastern  Ry.  Co.y  54  L.  J.  Q.  B.  441. 


Digitized  by 


Google 


OF  TORTS   ARISING   PECULIARLY  FROM  NEGLIGENCE.  443 

under  the  head  of  a  simple  denial  of  the  negligence, 
for  if  it  is  an  inevitable  accident  there  is  no  negli- 
gence ;  but  a  few  words  are  necessary  to  point  out 
what  is  such  an  accident,  one  or  two  instances  of 
it,  and  the  distinction  between  it  and  an  act  really 
amounting  to  negligence. 

An  inevitable  accident  that  will  form  a  defence  to  What  wUl  and 
an  action  for  negligence,  may  be  described  as  some  act  JJl^eviuble  ^^ 
quite  undesigned  and   unforeseen,  and   in  respect  of  »««id«n*- 
which  the  person  committing  it  has  not  been  guilty 
of  the  slightest  particle  of  negligence  (i).     Thus,  for 
instance,  a  railway  accident  generally  happens  through 
some  negligence  on  the  part  of  the  railway  company's 
servants,  but,  as   has  been  pointed   out,  an  accident 
may  arise  in  which  the  ingredient  of  negligence  may 
be  totally  wanting,  as  by  lights  being  obscured  by  fog 
or  snow,  or  by  there  being  some  latent  defect  in  a 
wheel  or  in  machinery  that  no  care  or  foresight  could 
have  discovered  (jfc).     So  also,  if  a  person  being  en-  Stanley  v. 
gaged    in    lawfully   shooting   game,  accidentally   and    ^^^ 
without  any  negligence  shoots  some  person,  he  is  not 
liable  (Z).     But  although  an  act  may  apparently  result 
from    inevitable    accident,  yet   on   close   examination 
some  negligence  may  often   be   discovered.     Thus,  if 
A.  puts  away  a  gun  belonging  to  him  in  a  proper  and 
ordinarily  secure  place,  and  in  some  utterly  unforeseen 
way  a  cliild  gets  possession  of  it  and  shoots  some  one, 
this  will  be  an  inevitable  accident,  and  there  will  be 
no  liability  on  A.'s  part ;  but  if  A.  has  left  his  gun  in 
a  place  he  should  not  have  done,  and  it  is  there  got 
possession  of  by  a  child,  and  an  injury  done,  here  this  is 


(t)  WaJeeman  v.  Robiruonf  i  Bing.  213.  See  Brown's  Law  Diet.  9, 
tit  "Accident."  Of  course,  the  "accident"  above  spoken  of  is  quite 
distinct  from  accident  in  equity,  in  which  the  Court  gives  relief  in  a 
limited  class  of  cases  against  the  consequences  of  an  act  which  has 
actually  occurred,  as  to  which  see  Inderniaur's  Manual  of  Equity,  197. 

(k)  Ante,  pp.  421,  422. 

(l)  Stanley  v.  Potcell  (1891),  I  Q.  B.  86 ;  60  L.  J.  Q.  B.  52 ;  63  L.  T. 
809 ;  39  W.  R.  76. 
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not  an  inevitable  accident,  for  tbere  is  original  negli- 
gence on  A/s  part  in  thus  carelessly  leaving  it  about  (m). 


Definition  of 
contributory 
negligence. 


Instance  of 

contributory 

negligence. 


Contributory  negligence  may  be  defined  as  such  an 
act  of  negligence  on  the  part  of  a  person  complaining 
of  the  negligence  of  another,  as  in  reality  is  the  proxi- 
mate cause  of  the  injury  complained  of,  and  but  for 
which  such  injury  would  not  have  happened  (n),  e.g. 
if  a  person  negligently  walks  upon  a  railway  and  a 
train  kills  or  injures  him,  here  neither  he  nor  his  repre- 
sentatives in  the  case  of  his  death,  have  any  remedy, 
for  his  own  negligent  act  has  been  the  proximate  cause 
of  the  injury.  The  doctrine  seems  to  be  founded 
upon  and  to  proceed  from  the  maxim  Volenti  non  fit 
injuria. 


It  is  not  every 
mere  act  of 
neglifi'enoe  on 
the  plain ti if *g 
part  that  will 
preclude  him 
from  re- 
covering. 


Davits  V. 
Afann, 


But  as  to  what  will  constitute  contributory  negli- 
gence so  as  to  preclude  a  plaintiff  from  recovering,  it 
is  not  every  mere  act  of  negligence  on  his  part  that 
will  suffice ;  for,  in  the  words  of  our  definition,  the 
act  must  be  such  a  one  '^  as  in  reality  is  the  proximate 
cause  of  the  injury  complained  of,  and  but  for  which 
such  injury  would  not  have  happened."  The  mere 
fact  of  there  having  been  negligence  on  the  plaintiff's 
part  does  not  justify  the  defendant  in  having  acted 
anyhow,  and  if,  notwithstanding  such  negligence,  the 
defendant  yet  might  with  reasonable  care  have  avoided 
doing  the  injury,  then  he  has  been  in  reality  the  proxi- 
mate cause  of  the  injury,  and  is  liable  accordingly,  not- 
withstanding the  negligence  on  the  plaintiff's  part  (o). 
Thus,  to  take  the  instance  given  above  of  contributory 
negligence  by  walking  on  a  railway,  if  the  driver  of 
the  train  chose  to  start  it  although  he  saw  the  person 
walking  there,  here,  as  he  might  with  due  care  have 


(m)  Per  Lord  Denman  in  Lynch  v.  Nurdin,  i  Q.  B.  29. 

(n)  See  per  Lord  Penzance  in  Radlcy  v.  London  A  ^'orih-  Western 
Ry.  Co.y  I  App.  Cas.  759. 

(0)  Davits  V.  Maniit  10  M.  &  W.  546  (which  fonns  a  particularly 
good  instance  of  this  principle) ;  Tuff  v.  Warman^  2  C.  B.  (N.  S.)  740 ; 
Ibid.  5  C.  B.  (N.  S.)  573;  Mayor  of  Colchester  v.  Brooke,  L.  R.  7  Q.  B.  339. 
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prevented  the  accident,  the  company  would  generally 
be  liable. 

If,  in  an  action  for  injuries  alleged  to  have  been  Onus  on 
caused  through  the  negligence  of  the  defendants,  the  prove  ^ 
evidence  discloses  a  state  of  facts  equally  consistent  n««lJ««»ce. 
with  negligeuce  on  the  parts  of  the  defendants,  or  con- 
tributory negligence  on  the  part  of  the  person  injured, 
the  plaintiff  cannot   succeed,  as  the  onus  is  on  the 
plaintiff  to  prove  negligence.     This  is  shewn  by  the  case 
of   JVaJcelin  v.  London  <fe  South-Western  Ry.  Co,  (p),  Wakdiny. 
which  was  an  action  by  a  widow    under  the   Fatal  south^Weatem 
Accidents  Act,  1 846  (2),  for  damages  in  respect  of  the  ^^^^y 
death  of  her  husband.     The  husband  was  found  dead 
about  nine  in  the  evening,  near  a  level  crossing  on  the 
London  and  South- Western  Railway,  and  there  was  no 
doubt  that  he  had  been  knocked  down  and  killed  by 
a  passing  traiu.     The  plaintiff  proved  that  the  crossing 
was  peculiarly  dangerous  owing  to  a  curve  in  the  line, 
that  the  man  whom  the  defendants  kept  on  duty  at 
the  crossing  for  the  protection  of  the  public  left  at 
8  P.M.,  and  that  no  whistle  was  blown,  on  nearing  the 
crossing,  by  the  engine  which  appeared  to  have  knocked 
down  and  killed  her  husband.     Beyond  this  there  was 
substantially  no  evidence   as  to  how  the  catastrophe 
happened.     The  House  of  Lords  held  that  this  evi- 
dence was  not  sufficient  to  establish  that  the  husband's 
death  was  caused  by  the  defendants'  negligence,  and 
that  where  there  is  more  than  one  possible  cause  of  the 
accident,  the  onus  is  always  on  the  plaintiff  to  prove 
that  the  operating  cause  was  the  one  for  which  the 
defendants  would  be  liable. 

If  a  person  sees  that  the  way  he  is  taking  has  been  A  penon 
rendered  manifestly  dangerous  by  the  negligence  of  fegtijf danger-^ 

(p)  12  App.  Cas.  41  ;  56  L.  J.  Q.  B.  229 ;  55  L.  T.  709 ;  35  W.  R. 
141. 

(q)  g  k  10  Vict.  c.  93,  amended  by  27  &  28  Viot.  c.  95  ;  see  ante,  pp. 
423,  424. 
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0U8  ooune  another,  as,  for  instance,  if  he  is  driving  and  some  ob- 
Som^th"^**^^'  struction  has  been  left  in  the  road,  and  he  yet  chooses 
th"da  *^^""*^  *o  risk  the  danger,  and  in  doing  so  is  injured,  this  con- 
stitutes contributory  negligence  on  his  part,  so  as  to 
prevent  his  recovering  (r).  And  generally  it  may  be 
stated  that  if  the  injury  ^m plained  of  is  really  due 
to  the  plaintiff's  omission  to  use  the  car^  which  any 
reasonable  man  would  have  used,  this  is  contributory 
negligence  (s). 

The  doctrine  The  doctrine  of  contributory  negligence  applies 
negiige'nce*^'^^  equally  to  a  person  not  competent  to  take  care  of 
*h^drB  *^&  himself — e.g,  a  young  child — as  to  an  ordinary  person ; 
for  though  he  himself  may  not  have  the  capacity  to  be 
guilty  of  what  can  be  styled  negligence,  yet  if  the 
person  in  charge  of  him  could  by  such  reasonable 
diligence  as  is  commonly  expected  of  persons  having 
the  care  of  young  children,  have  avoided  the  conse- 
quence of  the  negligence  of  the  person  doing  the 
injury,  the  needful  foundation  of  liability  is  wanting, 
namely,  that  the  negligence,  and  not  something  else 
which  there  was  no  reason  to  anticipate,  should  be 
the  proximate  cause  (t). 

Contributory  In  the  Same  way  that  a  master  is  liable  for  the 
of  a^rvMit.  negligence  of  his  servant,  under  the  maxim.  Qui  facit 
per  alium,  facit  per  se  (w),  so  the  contributory  negligence 
of  the  servant  will  be  the  contributory  negligence  of 
the  master,  and  prevent  him  from  recovering  (x). 
There  have  been  some  cases  going  to  shew  that  this 
principle  applies  to  the  case  of  an  injury  happening  to 
A  peraon  being  conveyed  in  some  vehicle — e,g.  a  ship. 


(r)  dayardt  v.  Dethick,  12  Q.  B.  439;  Thompson  v.  North-Edstem 
Ry,  Co,,  31  L.  J.  Q.  B.  194. 

(«)  Davey  v.  L<yndon  <fc  SwOh-Weatem  Ry.  Co.,  12  Q.  B.  D.  70;  53 
L.J.  Q.B.  58;  49L.  T.739. 

(t)  Pollock's  Torto,  455,  456. 

(m)  Ante,  pp.  412,  413. 

(x)  Child  y.  Heam,  L.  R.  9  Ex.  176  ;  Anmtrong  v.  Lawxuhirt,  <t*c. 
Ry,  Co,,  L.  R.  10  Ex.  47. 
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a  train,  or  a  stage-coach — and  that  such  person  is  so 

identified  with  the  person  having  control  of  the  vehicle, 

that  if  the  injury  to  him  has  occurred  through  the 

contributory  negligence  of  such  person,  it  is  the  same 

as  if  it  had  been  his  (the  passenger  s)  negligence,  and 

that  therefore  he  cannot  recover  (y).     This,  however,  is 

not  now  the  law,  the  House  of  Lords  having,  in  the  case 

of  The  £emina,  Mills  v.  Armstrong  (z),  definitely  laid  The  Bernina, 

it  down  that  there  is  not  necessarily  any  such  identi-  Amutrong. 

fication.     In  that  case  two  ships  came  into  collision, 

both  being  to  blame,  and  the  questions  involved  were 

whether  the  representatives  of  (i)  the  oflScer  in  charge, 

(2)  the  chief  engineer,  who  was  off  duty,  and  (3)  a 

passenger,  could  recover  compensation.     It  was  held 

that  (i)  the  representatives  of  the  officer  in  charge, 

who  was  directly  responsible  for  the  navigation  of  the 

ship  at  the  time  of  the  collision,  could  recover  nothing, 

but  that  the  representatives  of  (2)  the  chief  engineer, 

and  (3)  the  passenger,  were  entitled  to  recover. 


(y)  Thorotjood  v.  Bryan,  8  C.  B.  115. 

(2)  13  App.  Gas.  I  ;  57  L.  J.  P.  67 ;  58  L.  T.  423.     This  case  dis- 
tinctly overrules  ThorogcKxi  v.  Bryan  (supra). 
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PART   III. 

OF  CERTAIN   MISCELLANEOUS  MATTERS  NOT 
BEFORE  TREATED  OF. 


CHAPTER    L 


Mode  of  con- 
sidering the 
Bubject. 


OF   DAMAGES. 

The  sabject  of  Damages  has  in  the  preceding  pages 
been  incidentally  mentioned,  and  in  this  chapter  it  is 
proposed  to  give  it  such  special  notice  as  the  scope 
of  the  present  work  admits  of.  We  will  consider  the 
subject  in  the  following  order : — 

1 .  Damages  generally. 

2.  The  measure  of  damages  generally. 

3.  Damages  in  some  particular  cases. 


I.  Damage! 
generaUy. 


Definition  of 
the  term 
damages. 


I .  The  main  object  of  an  action  is  generally  to  re- 
cover compensation  for  the  injury  complained  of,  that 
is  to  say,  compensation  in  respect  of  some  alleged 
breach  of  contract,  or  for  some  alleged  tort,  and  this 
compensation  is  called  damages.  Damages,  therefore, 
have  been  rightly  defined  as  a  pecuniary  compensation, 
recoverable  by  action,  for  breach  of  contract  or  in 
respect  of  a  tort  (a). 


Difference  Damages  may  be  either  liquidated  or  unliquidated. 

liqiUdated  and  ^7  liquidated  damages  is  meant  compensation  of  a  fixed 

unliquidated     amount  agreed  and  decided  on  between  the  parties ;  by 

unliquidated  damages  is  meant  compensation  not  so 

(a)  Brown's  Law  Diet.  158. 
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agreed  and  decided  upon,  bat  remaining  yet  to  be  ascer- 
tained by  the  means  pointed  out  by  law,  ^.e.  ordinarily 
by  a  jury.  Thus,  if  one  person  buys  goods  of  another, 
and  agrees  to  pay  a  certain  price  for  them,  which  he 
neglects  to  do,  this  is  a  case  of  liquidated  damages, 
for  the  parties  have  agreed  on  the  amount  to  be  paid, 
which  is  fixed  and  certain ;  but  if  in  such  a  case  the 
person  agreeing  to  supply  the  goods  neglects  to  do  so, 
the  buyer  here  has  a  claim  for  damages  of  an  unliqui- 
dated nature,  to  be  estimated  and  ascertained  by  the 
proper  tribunal  according  to  the  recognized  rules  as  to 
the  measure  of  damages ;  and  so,  also,  it  is  the  same 
in  all  actions  of  tort,  such  as  libel,  slander,  and  the 
like — here  the  person  has  a  claim  for  unliquidated 
damages. 

But  in  the  case  above  mentioned  of  breach  of  a  con-  Persons  may 
tract  to  supply  goods,  the  parties  may,  and  sometimes  do,  gflifbe  * 
at  the  time  of  entering  into  the  contract,  consider  the  *^®  damages, 
possibility  of  a  breach  happening,  and  provide  what  shall 
be  the  compensation  or  amount  of  damages  to  be  paid 
to  the  injured  party  {b).     If  this  is  done,  and  there  is  an 
agreement  on  breach  to  pay  a  certain  sum  actually  by 
way  of  agreed  and  liquidated  damages,  then  that  amount 
is  recoverable  (c),  even  though  it  may  exceed  the  actual 
damage  sustained  (d).    In  any  case  such  as  this,  however.  But  tlie  Court 
the  Court  looks  at  the  contract  with  great  care,  and  ^e  whether 
the  mere  fact  that  the  parties  have  stipulated  that,  on  to  bT^id^r^ 
breach,  a  certain  sum  shall  be  paid  by  way  of  compen-  really  iiqui- 
sation  by  the  one  to  the  other,  will  not  always  entitle  or  by  way  oF* 
that  other  to  recover  the  exact  amount,  and  this  even  pe"*l*y- 
although  the  parties  may  expressly  stipulate  that  the 
amount  agreed  to  be  paid  shall  be  by  way  of  liquidated 
damages ;  for  in  many  such  cases  the  sum  agreed  to  be 
paid  may  really  be  a  penal  sum,  and  if  it  is  so,  then 


(6)  Ward  v.  Managhauy  59  J.  P.  532  ;  1 1  T.  L.  R.  409. 
(c)  Price  v.  Oreeny  16  M.  &  W.  346 ;  Ilinton  v.  Sparki,  L.  R.  3  0.  P. 
i6i ;  37  L.  J.  C.  P.  8. 
{d)  Re  Earl  of  Mexborough  &  Wood,  47  L.  T.  516  ;  47  J.  P.  151. 
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The  Court,  in 
doing  this, 
looks  to  the 
true  intent 
of  the  parties. 


KembleY, 
Farren, 


the  Court  will  not  enforce  it,  bat  will  relieve  against 
it  (e).  The  Court,  in  doing  this,  does  not  at  all  inter- 
fere with  the  power  that  persons  naturally  must  have 
of  estimating  their  own  damages,  but  what  it  does  is 
to  seek  the  real  and  trae  intention  of  the  parties  (/), 
not  being  bound  down  by  the  mere  words  used  by 
them,  but  looking  at  the  whole  instrument  to  arrive 
at  the  true  construction.  Thus,  in  the  case  (already 
quoted)  of  Kembh  v.  Farren  (ff),  the  defendant  had 
engaged  with  the  plaintiff  to  perform  as  a  comedian 
at  the  plaintiff's  theatre  for  a  fixed  time  at  a  certain 
remuneration,  and  it  was  mutually  agreed  that  if  either 
of  the  parties  should  neglect  or  refuse  to  fulfil  the 
agreement,  or  any  part  of  it,  such  party  should  pay  to 
the  other  the  sum  of  ;£^iooo,  which  was  thereby  de- 
clared between  the  parties  to  be  liquidated  and  ascer- 
tained damages,  and  not  a  penalty  or  penal  sum,  or  in 
the  nature  thereof.  Tet  the  Court  held  that  the  stipu- 
lated sum  of  ;f  lOOO  was  in  the  nature  of  a  penalty, 
and  therefore  not  recoverable,  but  that  unliquidated 
damages  only  were  recoverable.  It  was  indeed  but  a 
penalty  in  the  disguise  of  liquidated  damages ;  for  it 
was  to  be  paid  on  breach  equally  by  either  party,  and 
it  was  evident  that  had  the  breach  been  by  the  plaintiff, 
the  utmost  extent  of  the  damage  sustained  by  the  de- 
fendant would  have  been  the  fixed  remuneration  he  was 
to  be  paid  during  the  time  agreed  upon,  and  not  such 
a  sum  as  this.  Had  this  sum  been  stipulated  to  be 
paid  only  on  breach  by  the  defendant,  then,  as  the 
injury  suffered  by  the  plaintiff  would  manifestly  have 
been  of  an  uncertain  nature  and  amount,  the  stipulation 
might  have  been  construed  as  liquidated  damages  and 
good ;  for  the  rule  has  been  laid  down  that  where  the 
damage  is  entirely  uncertain,  and  the  parties  agree 
on  a  definite,  and  not  unreasonable,  sum  by  way  of 


(e)  Kemble  v.  Farren,  6  Bing.  141. 

( /)  Per  Keating,  J.,  in  Lea  v.  Whitaher,  L.  R.  8  0.  P.  73  ;   Wallis  v. 
Smith,  21  Oh.  D.  243  ;  52  L.  J.  Oh.  145  ;  47  L.  T.  389 ;  31  W.  R.  214. 
ig)  6  Bing.  141. 
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liquidated  damages,  then  that  earn  will  be  so  construed, 
and  will  be  recoverable  (h). 

Where  a  sum  is  expressed  in  an  agreement  to  be  Eflfect  of 
a  penalty,  it  will,  as  a  rule,  be  so  considered,  and  on  1^8*um^agfeed* 
breach   the  action  must  be  brought  for  unliquidated  ^^^^*f " 
damages,  and  not  for  the  fixed  amount  (i) ;  it  has,  penalty, 
however,  been  held  that  where  the  real  damages  would 
be  excessively  difficult  to  arrive  at,  a  sum  stipulated 
to  be  paid,  although  mentioned  as  a  penalty,  may  be 
construed  and  recovered  as   liquidated  damages    (k). 
Whether  a  sum  agreed  to  be  paid  is  really  a  penalty, 
or  liquidated  and  ascertained  damages,  is  a  question  of 
law  to  be  decided  by  the  judge  upon  a  consideration 
of  the  whole  instrument  (I), 

It  appears  that  no  more  than  the  amount  of  penalty  Whether  more 
and  costs  can  be  recovered  on  a  bond,  because  the  ponaity°ciin^be 
penalty  ascertains  the  extreme  damages  by  the  consent  recovered, 
of  the  parties,  and  upon  payment  of  the  penalty  and  costs 
the  Court  will  order  satisfaction  to  be  acknowledged ; 
but  where  the  penalty  is  contained  in  any  other  instru- 
ment than  a  bond,  it  is  optional  for  the  plaintifi*  to  sue  in 
default  for  the  penalty,  or  to  proceed  upon  the  contract ; 
and  if  he  adopt  the  latter  course,  he  is  not  restricted  in 
the  amount  that  he  may  recover  to  the  sum  named  as 
the  penalty,  but  may  recover  a  sum  exceeding  it  (m). 

"  Where  it  is  doubtful  from  the  terms  of  the  contract  Rule  where 
whether  the  parties  meant  that  the  sum  should  be  a  whether 
penalty  or  liquidated  damages,  the  inclination  of  the  {|®°i^*^T 
Court  will  be  to  view  it  as  a  penalty.     But  the  mere  damagea 
largeness  of  the  amount  fixed  will  not  per  se  be  suffi- 

{h)  Per  Coleridge,  J.,  in  Reynolds  v.  Bridge^  6  E.  &  B.  541 ;  Mercer  v. 
Irving,  27  L.  J.  Q.  B.  291  ;  Per  Jesse! ,  M.R,  in  Wallu  v.  Smith,  21 
Ch.  D.  258 ;  52  L.  J.  Ch.  149  ;  47  L.  T.  389.  See  further,  as  to  when 
a  provision  will  be  construed  to  be  in  the  nature  of  a  penalty,  Protector 
End&ument  Loan  Co.  v.  Orke,  5  Q.  B.  D.  596 ;  49  L.  J.  Q.  B.  812 ;  43 
L.  T.  564 ;  Catton  v.  BenneU,  51  L.  T.  70. 

(i)  Smith  y.  Dickemon,  3  B.  &  P.  630. 

(k)  Sainter  v.  Ferguson,  7  C.  B.  716. 

{I)  Ibid.  (01)  Mayne  on  Damages,  250,  251. 
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cient  reason  for  holding  it  to  be  so ":  (n).  It  is  for 
the  Court  to  decide,  upon  a  consideration  of  the  whole 
instrument,  whether  a  sum  stipulated  to  be  paid  is  a 
penalty  or  liquidated  damages,  and  the  principle  to 
Intention.  guide  the  Court  is  the  real  intention  of  the  parties,  to 
be  ascertained  from  the  language  they  have  used  (o). 
Where  a  sum  of  money  is  made  payable  by  instalments, 
and  there  is  a  provision  that  upon  default  of  any  one 
instalment  the  whole  money  shall  become  due,  this  is 
not  a  penalty  (p). 


Wherever 
there  hu  been 
what  the  law 
considers  as 
an  injury, 
there  must  be 
a  right  of 
action  for  it. 


Differences 

between 

nominal, 

general,  and 

special 

damages. 


Wherever  there  has  been  actually  what  the  law 
considers  an  injury  committed,  the  party  suffering  it 
must  always  be  entitled  to  maintain  an  action,  for 
every  injury  imports  damage,  although  it  does  not 
really  cost  the  party  anything  (q) ;  but,  of  course,  some 
injuries  may  entitle  a  person  to  a  very  different  amount 
of  damages  from  what  others  would.  In  some  cases 
clearly  the  party  complaining  may  have  sustained  no 
substantial  damage,  e.g.  in  the  case  of  a  breach  of  a 
contract  to  buy  goods  where  the  price  of  the  goods  has 
afterwards  gone  up,  for  here  there  has  been  no  loss 
to  the  vendor,  and  it  will  be  tha  duty  of  the  judge 
to  direct  the  jury  to  award  only  nominal  damages  (r). 
In  other  cases  proof  may  be  given  of  an  injury  possibly 
causing  some  damage,  not  necessarily  nominal,  but 
which  cannot  be  estimated  except  by  ordinary  opinion 
and  judgment,  e,g.  in  an  action  against  a  banker  for 
not  honouring  his  customer's  cheque,  where  no  specific 
harm   can   be  shewn  to  have  resulted  (s).      In  other 


(n)  Mayne  ou  Damages,  151. 

(o)  Ibid,  150,  151  ;  ife  £arl  of  Mexborough  <fe  Woodt  47  L.  T.  516  ; 
47  J.  P.  151. 

{p)  Per  Bramwell  and  Brett,  L.JJ.,  in  Protector  Endowment  Loan 
Co.  V.  Chrice,  5  Q.  B.  D.  596 ;  49  L.  J.  Q.  B.  812 ;  43  L.  T.  564. 

{q)  See  Ashify  v.  White,  1  S.  L.  C.  231 ;  Lord  Raymond,  938;  ante, 

PP-  3i  4- 

(r)  Mayne  on  Damages,  4,  5. 

(«)  See  as  to  such  actions,  per  Gresswell,  J.,  in  Jtolin  v.  Steward,  14 
0.  B.  605  ;  Lariot  v.  Gurety,  L.  R.  5  Priv.  C.  346  ;  Marzetti  v.  WilliamSy 
I  B.  9l  a.  415  ;  Morris  v.  London  ct  Westminster  Barik^  I  0.  &  £. 
498  ;  Broom's  Corns.  84,  85. 
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cases  there  are  what  are  called  special  damages,  that 
is,  substantial  and  real  damage,  reasonably  or  probably 
caused  by  the  act  of  the  defendant.  In  our  second 
division  of  the  subject  of  damages,  the  general  rules 
to  be  followed  by  the  jury  in  assessing  these  special 
damages  will  be  noticed  (f). 

When  a  person  has  suffered  injury  from  the  tortious  A  person  who 
act  of  another,  and  has  brought  an  action  and  recovered  damagea  once, 
damages  for  it,  he  cannot,  on  further  damage  resulting  another^actfon 
to  him  from  the  act,  bring  another  action,  for  it  is  all  »n  respect  of 
presumed  to  have  been  contemplated  in  the  original 
action.     Thus,  if  A.  has  met  with  a  railway  accident, 
and  recovered  damages  for  it,  and  afterwards  the  injury 
turns  out  more  serious,  still  he  cannot  bring  a  fresh 
action  (u). 

It  has  been  stated  that  the  main  object  of  an  action  An  action, 
is  generally  to  recover  compensation  for  the  injury  usuafly  is, 
complained  of  (v),  but  this  is  not  invariably  so ;  for  °eed  not 

.  11.  ...        necessarily  be 

instance,  an  action  may  be  brought  for  an  injunction  for  damages, 
against  the  commission  or  continuance  of  some  act  by 
the  defendant,  such  as  waste,  and  although  damages 
may  be  claimed  for  the  injury  already  done,  yet  some- 
times the  injunction  is  what  is  particularly  desired. 
Two  cases  in  which  the  action  need  not  mainly  be  for 
damages  may  specially  be  mentioned,  viz.  :  (i)  In  any  Provision  of 
action  in  respect  of  the  wrongful  detention  of  goods  or  roie^i.*^^"*' 
chattels,  the  plaintiff  may,  on  a  verdict  being  given  for 
him,  apply  to  the  Court  or  a  judge  to  order  execution 
to  issue  for  the  return  of  the  particular  goods,  with- 
out giving  to  defendant  the  option  of  retaining  them 
on  paying  their  value,  and  the  Court  may,  at  discre- 
tion, so  order  (x).     (2)  Under  the  Sale  of  Goods  Act, 


(0  Post,  p.  455. 

(«)  Per  Best,  C.J.,  RichanUon  v.  Mdlishy  2  Bing.  24a 
(v)  AnUf  p.  448. 

(x)  Order  xlviii.  rule  i,  in  substitution  for  the  now  repealed  pro- 
vision of  17  &  18  Vict,  c  125,  B.  78  ;  see  also  antej  p.  359. 
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Proviiionof      1 893  (y),  the  Court  has  power  to  order  the  specific 
Act*  ^8^?^*   performance  of  contracts  for  the  sale  of  goods.     This 

provision  has  already  been  referred  to  in  a  previous  part 

of  this  work  (z). 

Liability  of  an       A  person  against  whom  damages  are  awarded  is, 
adminiitnitor   ^f  courso,  liable  to  havo  the  judgment  fully  enforced 


m  an 


action,  against  him  by  execution ;  but  in  the  case  of  an  executor 
or  administrator  defendant,  although  he  is  personally 
liable  for  the  costs,  yet  he  is  not  for  the  damages,  but 
only  his  testator's  or  intestate's  estate,  unless  he  has 
set  up  some  defence  he  knew  to  be  false,  when  on 
default  of  the  estate  he  will  be  personally  liable.  He 
will,  however,  be  personally  liable  to  the  fullest  extent 
when  he  has  in  writing,  for  valuable  consideration, 
agreed  to  pay  his  testator's  or  intestate's  debt  (a),  e.g. 
where,  in  consideration  of  the  creditor  forbearing  to 
take  proceedings  for  the  administration  of  the  estate 
by  the  Court,  the  executor  promises  personally  to  see 
him  paid,  or  when  he  is  sued  on  some  contract  he  has 
himself  entered  into,  e.g,  where  he  gave  instructions 
for  the  funeral,  he  will  be  personally  liable.  If  an 
executor  or  administrator  sues  and  fails,  he  will  be 
Uable  for  costs  in  the  same  way  as  an  ordinary  plain- 
tiflF,  unless  the  Court  otherwise  orders  (6). 

Asseument  of        Damages  are,  generally  speaking,  assessed  by  a  jury, 

amages.  ^^^  when  they  are  really  and  substantially  a  matter 

of  calculation — e.g.  in  cases  of  complicated  accounts 


(y)  56&57  Vict.  c.  71,  8.  52. 

(2)  Ante,  p.  109.  Originally  Courts  of  Law  had  no  power  of  giving 
specific  delivery  of  chattels.  But  the  Court  of  Chancery  had  long  had 
such  a  power,  though  only  when  the  chattel  was  of  some  special  and 
peculiar  value,  for  which  damages  would  not  compensate  (see  Putey  v. 
Putey,  and  Duke  of  Somerset  v.  Cookton,  i  White  &  Tudor's  Leading 
Cases  in  Equity,  454,  455,  and  notes).  It  will  be  observed  that  the 
statutory  powers  given  to  the  Courts  of  Law  are  quite  irrespective  of 
any  special  or  peculiar  value  in  the  chattel.  Under  the  Judicature 
Act,  1873,  any  division  of  the  Court  can  give  specific  delivery  of 
chattels,  either  under  these  Acts,  or  on  the  principle  of  special  and 
peculiar  value  formerly  acted  on  by  the  Court  of  Chancery. 

(a)  Ante,  pp.  51,  52. 

(6)  3  &  4  Wm.  4,  c.  42,  8.  31. 
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between  the  parties  that  cannot  be  conveniently  dis- 
posed of  by  a  jury  in  the  ordinary  way — they  may 
be  referred  for  assessment  to  one  of  the  Masters  of 
the  Court,  or  to  an  official  or  special  referee  (c).  In  all 
cases  in  which  damages  are  to  be  assessed  (whether 
at  the  trial  or  on  an  inquiry  or  reference  after  inter- 
locutory judgment),  they  are  calculated  not  merely 
down  to  the  date  of  the  issuing  of  the  writ,  but  down 
to  the  date  of  the  assessment  (d). 

2.  Juries  in  assessing  damages  are  bound  by  certain  3.  Themeaaure 
established  and  recognized  rules,  which  are  pointed  ™^u5f* 
out  to  them  by  the  judge  in  summing  up  the  case, 
which  rules  constitute  the  scale  or  measure  of  damages 
in  an  action.  Some  of  these  rules  equally  apply 
whether  the  action  is  founded  upon  contract  or  upon 
tort,  and  some  particularly  to  each  class  of  action. 

Th'e  first  and  most  important  rule  which  applies  to  Damages  mast 
all  actions  is,  that  the  damages  must  not  be  too  remote,  ^4oto*^ 
but  must  be  the  natural  and  probable  result  of  the 
defendant's  wrongful  act  (e).  "  Damage  is  said  to  be 
too  remote  when,  although  arising  out  of  the  cause 
of  action,  it  does  not  so  immediately  and  necessarily 
flow  from  it  as  that  the  offending  party  can  be  made 
responsible  for  it "  (/). 

One  or  two  illustrations  will  explain  what  is  meant  wTiat  is  meant 
by  this  rule,  and,  firstly,  as  an  instance  of  its  appli-  ^^  *^"- 
cation  in   an   action   of    contract,  we   may  take   the 
important  case  of  ffadley,  v.  Baxeyidale  (g),  which  it  ffadley  v.        1 
has  been  said  was  a  case  intended  to  settle  the  law  -B^^^m^*^      ' 
upon  the   subject  (A).     In   that  case  the  facts  were 
shortly  as  follows  :  The  plaintifis  were  mill-owners,  and 

(e)  See  Indermaur's  Manual  of  Practice,  337. 
Id)  Order  xxxvl.  rule  58. 

(e)  See  per  Patteson,  JT.,  in  Kdly  v.  Partington,  5  B.  &  A.  645. 
(/)  Mayne  ou  Damages,  47,  48. 

(7)  9  Ex.  343.     See  also   Thol  v.  Henderscm,  8  Q.  B.  D.   457  ;   4 
L.  T.  483. 

(A)  Per  Pollock,  C.B.,  in  Wilton  v.  NewpoH  Dock  Co.,  L.  R.  I  Ex.  189. 
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Difficulty  of 
application  of 
the  rule  as  to 
remoteness  of 
damages. 


one  of  the  mill  shafts  being  broken,  they  sent  a  ser- 
vant to  the  office  of  the  defendants,  who  were  common 
carriers,  who  informed  the  clerk  at  their  office  that 
the  shaft  must  be  sent  at  once,  the  mill  being  stopped 
for  want  of  it,  and  the  clerk  told  him  in  reply,  that 
if  it  were  sent  any  day  before  twelve  o'clock  it  would 
be  delivered  the  following  day.  Accordingly  the  shaft 
was  entrusted  to  the  defendants  to  carry,-  and  the 
carriage  paid,  but  through  the  defendants'  neglect  it 
was  not  delivered  in  the  proper  time,  and  the  work- 
ing of  the  mill  was  therefore  stopped  for  several  days. 
The  plaintiffs  contended  that,  in  estimating  the  damages, 
the  jury  should  consider  not  merely  what  it  would  have 
cost  to  have  procured  another  shaft,  but  that  the  loss  of 
profits  caused  by  the  stoppage  of  the  mill  should  be 
taken  into  account;  but  the  Court  decided  that  this  was 
not  so,  for  that  the  rule  is,  that  the  damages  in  respect 
of  breach  of  contract  must  be  such  as  may  fair]j^  and 
reasonably  be  considered  as  either  arising  naturally 
from  the  breach,  or  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.  Here  the  mere  fact 
of  what  the  servant  had  told  the  clerk,  in  the  absence 
of  any  express  or  implied  contract  on  the  carrier's  part 
that  special  diligence  should  be  taken  on  that  account, 
was  not  sufficient  to  make  this  loss  of  profits  damages 
that  might  reasonably  be  expected  to  flow  from  the 
breach.  With  regard  to  this  case,  it  should  also  be 
mentioned  that,  even  had  the  person  who  delivered  the 
shaft  then  informed  the  carriers  that  loss  of  profits 
would  ensue  from  any  delay,  they  would  not  thereby 
have  been  liable  in  respect  of  such  loss  of  profits, 
because,  being  common  carriers,  they  were  bound  to 
receive  the  shaft  to  carry.  The  rule  that  damages 
must  not  be  too  remote  is,  indeed,  in  cases  of  this 
kind,  most  difficult  of  application,  and  it  is  very  hard, 
if  not  impossible,  to  reconcile  all  the  decisions  in  which 
the  fnct  of  notice,  or  knowledge  of  some  special  cir- 
cumstances, has  been  held  sufficient  to  render  damages 
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arising  from  it  recoverable  as  not  being  too  remote, 
and  different  rules  have  been  laid  down  upon  this 
point ;  thus  in  one  case :  "  The  damages  are  to  be 
what  would  be  the  natural  consequences  of  a  breach 
under  circumstances  which  both  parties  were  aware 
of  **  (i) ;  but  this  rule  would  appear  too  wide  viewed 
by  the  side  of  the  following  one:  "The  knowledge  must 
be  brought  home  to  the  party  sought  to  be  charged, 
under  such  circumstances  that  he  must  know  that  the 
person  he  contracts  with  reasonably  believes  that  he 
accepts  the  contract  with  the  special  conditions"  (k). 

The  correct  rule  appears  to  be,  that  where  there  Correct  rule, 
are  any  special  circumstances  connected  with  a  con- 
tract which  may  cause  special  damage  to  follow  if  it 
is  broken,  mere  notice  of  such  special  circumstances 
given  to  one  party  will  not  render  him  liable  for  the 
special  damage,  unless  it  can  be  inferred  from  the 
whole  transaction  that  he  consented  to  become  liable 
for  such  special  damage ;  and  that  if  the  person  has  an 
option  to  refuse  to  enter  into  the  contract,  but  still  after 
such  notice  enters  into  it,  this  will  be  evidence  that 
he  accepted  the  additional  risk  in  case  of  breach  (I). 

Tiie  case  of  Kdly  v.  Partington  (m)  furnishes  an  KeUyv.  i 

illustration  of  the  rule  against  remoteness  of  damages,  ^^*^^^-  \ 
arising  in  an  action  of  tort.  That  was  an  action  by 
a  servant  for  slander,  the  words  not  being  actionable 
in  themselves,  and  the  plaintiff  sought  to  prove  as 
damages  the  fact  that,  in  consequence  of  the  slander, 
a  third  person  had  refused  to  employ  her,  which  he 
otherwise  would  have  done ;  but  the  Court  held  that 
as  the  words  which  were  made  use  of  were  not  such 


(i)  Per  Blackburn,  J.,  in  Cory  v.  Tkamet  Ironworks  Co.^  L.  R.  3 
Q.  B.  186. 

{k)  Per  Willes,  J.,  in  British  CoLumibia  Sawmills  v.  Netlleship,  L.  R 
4  C.  P.  509. 

[I)  Mayne  on  Damages,  41 ;  and  see  the  case  of  IfacUey  v.  Raxendale^ 
and  snbseqnent  cases  on  the  subject  collected  and  dealt  with  in  Mayne 
on  Damages,  11-43. 

(m)  5  B.  &;  A.  645. 
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as  wonld  have  natarally  led  to  such  a  result,  such 
damages  were  too  remote.  So,  to  take  another  in- 
stance, in  Sharp  v.  Powell  (n),  the  facts  were,  that  the 
defendant's  servant  wrongfully  washed  a  van  in  a 
public  street,  and  the  water  ran  down  a  gutter,  and 
would  have  run  down  a  drain  had  it  not  been  ob- 
structed by  ice,  of  which  fact  he  was  not  shewn  to  be 
aware.  As  it  was,  the  water  spread  over  the  road  and 
formed  a  sheet  of  ice,  on  which  the  plaintiff's  horse 
fell  and  was  injured.  It  was  held  that  the  defendant 
was  not  liable  for  this  damage,  as  it  was  not  the 
natural  consequence  of  his  servant's  act,  for  in  the 
ordinary  course  of  events  the  water  might  have  been 
expected  to  properly  pass  away. 

In  actions  on  contract  the  measure  of  damages  does 
not  depend  upon  the  motives  which  led  the  defendant 
to  break  the  contract,  for,  however  evil  his  intention 
may  have  been  in  breaking  it,  that  fact  cannot  be 
taken  into  consideration.  Thus,  the  defendant  may, 
from  motives  of  annoyance,  or  even  worse,  have  re- 
fused to  pay  a  debt  due  until  actually  compelled  to 
do  so,  yet  aH  that  can  be  recovered  is  the  amount  of 
the  debt,  with  interest  in  some  cases  (o),  which  will 
presently  be  noticed.  To  this  rule,  however,  there  is 
one  exception,  viz.,  an  action  for  breach  of  promise  of 
marriage,  which,  though  strictly  speaking  an  action  on 
a  contract,  yet  so  strongly  pertains  to  a  tort,  that  the 
motives  of  the  defendant  in  committing  the  breaclr, 
and  his  conduct,  are  often  a  most  important  point,  as 
also  his  position  in  life  (p).  In  this  action,  therefore, 
the  principles  stated  in  the  next  paragraph  will  gene- 
rally apply. 


(n)  L.  R.  7  0.  P.  253 ;  41  L.  J.  0.  P.  95 ;  20  W.  R  584 ;  see  also 
MilUr  V.  David,  L.  R  9  G.  P.  126 ;  Chamberlain  v.  Boyd,  ii  Q.  B.  D. 
407  ;  52  L.  J.  Q.  B.  277  ;  48  L.  T.  328 ;  31  W.  R  572.  As  a  recent 
case  in  which  the  question  was  disenssed  of  whether  damages  alleged, 
and  proved,  were  too  remote,  see  Wilkinson  v.  Botonton  (1897),  2  Q.  B. 
57  ;  66  L.  J.  Q.  B.  493  ;  76  L.  T.  493 ;  anU,  p.  6.  See  also  Dvlieu  v. 
White  (June  5,  1901  ;  Law  Student^n  Journal^  July  1901,  p.  155). 

(0)  Mayne  on  Damages,  43,  44 ;  pott,  p.  461.  {p)  Ibid.  43. 
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In  actions  of  tort,  the  motives  of  the  defendant  in  But  it  u 
committing  the  tortious  act  are  all-important,  for  in  actionii"^*" 
such  actions  any  species  of  aggravation  will  give  ground  ^*<^' 
for  additional  damages  (q).  Thus,  suppose  two  assaults 
are  committed,  the  one  perhaps  unintentionally,  or  at 
any  rate  hastily,  or  under  circumstances  of  a  somewhat 
excusable  nature,  and  the  other  premeditated  and  fully 
intended,  and  perhaps  accompanied  with  insulting  or 
opprobrious  expressions,  or  other  circumstances  of 
aggravation;  in  the  latter  case  very  much  heavier 
damages  will  be  given  than  in  the  former,  although 
practically  the  plaintiff  may  not  have  sustained  any 
greater  or  more  substantial  injury  than  in  the  other 
case.  Instances  might  be  multiplied  to  any  extent, 
for  almost  every  action  of  tort  will  be  found  to  con- 
stitute an  instance  in  itself  more  or  less  striking. 

A  jury,  therefore,  in  assessing  damages  in  tort,  are  Looser  prin- 
governed  by  far  looser  principles  than  in  contract  (r) ;  observed^in 
and  in  many  cases  of  tort  the  jury  are  justified  in  awarding 

.  ..  damages  in 

givmg  damages  quite  beyond  any  possible  injury  sus-  actions  «b 
tained  by  the  plaintiff,  on  the  ground  that  the  action  actions  ex 
is  brought  to  a  certain  extent  as  a  public  example,  <^<>^'*«<'*"- 
and  damages,  when  so  awarded,  are  styled  exemplary 
or  vindictive  damages  (s).  As  an  instance  of  this  vindictive 
an  action  for  seduction  may  be  particularly  men-  *™*«®"* 
tioned  (t). 

It  was  formerly  laid  down  as  a  rule  in  actions  of  it  is  not 
tort,  that  not  only  must  the  damage  be  the  natural  thatXmages 
and  probable  result  of  the  defendant's  act,  but  also  that  "v"**!^!^  xi^ 
the  ivrongful  act  of  a  third  person,  even   although  it  legal  conse- 
might  be  the  natural  and  probable  result  of  the  de-  Jefendanfs 
fondant's  act,  could  never  be  taken  into  consideration  ■**'• 
in  assessing  the  damages  against  the  defendant ;  or,  in 


{q)  Mayne  on  Damages,  43,  44.  (r)  Ibid.  44. 

(«)  BwiJde  V.  Money,  2  Wila.  205  ;  Emblem  v.  Myert,  30  L.  J.  (Ex.) 
71 ;  BeU  V.  Midland  Ry.  Co.,  30  L.  J.  (C.  P.)  273. 

(t)  Per  Wilmot,  C.  J.,  in  Tullidge  v.  Wade,  3  Wils.  18.  As  to  actions 
of  seduction,  see  ante,  pp.  403-406. 
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other  words,  that  damages  must  be  the  natural  and  legal 
consequenoe  of  the  defendant's  act  (u).  The  practical 
working  of  this  rule  may  be  well  illustrated  by  an 
extreme  case.  Suppose  that  the  defendant  had  slan- 
dered the  plaintiflF  openly  before  a  number  of  people, 
by  using  words  leading  them  to  believe  the  plaintiff 
guilty  of  some  such  disgraceful  action  that  they  might 
naturally  have  been  expected  to  set  upon  him  and  ill- 
use  him  in  consequence  of  their  belief  in  such  words,  as, 
for  example,  by  putting  him  in  an  adjacent  pond ;  and 
suppose  this  to  have  been  not  only  what  might  have 
been  expected,  but  also  what  actually  occurred,  yet  as 
such  an  act  was  certainly  an  unlawful  one  on  the 
part  of  such  third  persons,  it  could  not  have  been 
taken  into  account  by  the  jury  in  estimating  the 
amount  of  the  damages,  as  though  under  the  circum- 
stances the  natural,  it  was  not  the  legal  consequence 
of  the  act  (v).  This  former  rule  was  manifestly  unjust, 
and  must  now  be  taken  as  clearly  not  law  (x). 

When  intereit  In  actions  ou  Contract  interest  may  properly  be 
recovera  e.  awarded  by  the  jury  as  increasing  the  amount  of  the 
damages  in  some  cases,  though  not  in  all,  for  the  law 
does  not  allow  interest  unless  the  right  to  it  is  given 
by  statute,  or  contract,  or  the  law  merchant  (y),  though 
it  may  also  sometimes  be  recovered  as  damages  for  the 
wrongful  withholding  of  money  (z).  That  interest  is 
allowed  in  the  case  of  bills  of  exchange  and  promissory 
notes  has  been  noticed  in  considering  those  instru- 
ct*) Vicart  v.  Wilcocks,  2  S.  L.  C.  506  ;  8  Eaat,  i  ;  Afort-it  v.  Langdale, 
2  B.  &  P.  284. 

(v)  See  per  Lord  Wenaleydale,  in  Lynch  v.  Knight,  9  H.  L.  Cas. 

577. 

(x)  Lynch  v.  Knight,  9  H.  L.  Cas.  577 ;  Knight  v.  (7ibbs,  i  A.  &  E. 
43  ;  Oreen  v.  Button,  2  C.  M.  &  R.  707  ;  Lumiey  v.  Gye,  22  L.  J.  Q.  B.  463 
(the  facts  of  which  latter  case  are  set  oat  ante,  p.  409) ;  M^Mahon  v. 
Field,  7  Q.  B.  D.  591  ;  50  L.  J.  Q.  B.  552  ;  45  L.  T.  381  ;  Frant^ise 
des  AtphalUt  v.  Farrdl,  i  C.  &  E.  563 ;  notes  to  Vicart  v.  WUcoch, 
2  S.  L.  C,  508-539,  and  coses  cited  and  referred  to. 

(y)  Re  Gosman,   17  Ch.  D.  771  ;  50  L.    J.   Ch.   624  ;   29  W.   R. 

793. 

{z)  Webster  v.  British  Empire  Life  Assurance  Co,,  15  Ch.  D.  169 ; 
49  L.  J.  Ch.  769 ;  28  W.  R.  818. 
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ments  (a) ;  also  interest  may,  of  coarse,  be  recovered 
where  there  has  been  an  express  contract  to  pay  it,  or 
where  a  contract  can  be  implied  to  that  effect,  as  from 
the  custom  of  a  banking-house,  known  to  the  defendant, 
or  where  it  has  been  paid  in  like  previous  trans- 
actions between  the  parties ;  also  where  a  bill  or  note 
has  been  agreed  by  the  defendant  to  be  given  for  a 
debt,  and  not  given,  the  plaintiff  may  recover  interest 
from  the  time  it  would  have  become  due  if  given, 
because  then  it  would  have  itself  carried  interest  (b). 
It  has  also  been  provided  by  statute  (c),  that  upon  all  Provision  of 
debts  or  sums  certain,  payable  at  a  certain  time  or  ^^^^J  g^*/** 
otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  allow  interest  to  a  creditor  at  a  rate  not  exceeding 
the  current  rate  of  interest,  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or 
sums  be  payable  by  virtue  of  some  written  instrument 
at  a  certain  time  (d),  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice 
to  the  debtor  that  interest  will  be  claimed  (rom  the 
date  of  such  demand  until  the  time  of  payment  (e). 
It  is  also  provided  that  the  jury  on  the  trial  of  any  Sect.  29. 
issue,  or  -on  any  inquisition  of  damages,  may,  if  they 
shall  think  fit,  give  damages,  in  the  nature  of  interest, 
over  and  above  the  value  of  the  goods,  in  actions  for 
wrongful  conversion  or  trespass  to  goods,  and  also  over 
and  above  all  money  recoverable  on  policies  of  insur- 
ance made  after  the  Act  (/). 

A  j  ndgment  of  the  High  Court  carries  interest  at  interest  on 
4  per  cent,  from  its  date  (j),  and  where  costs  are  given  debt!"*" 

(a)  Ante,  p.  192.  (6)  Mayne  on  Damages,  161-168. 

(c)  3  &  4  Wm.  4,  c.  42. 

id)  See  Be  Homer,  PooU  v.  Homer  (1896),  2  Ch.  188 ;  65  L.  J.  Oh. 
694  ;  74  L.  T.  686. 

(e)  Sect.  28.     See  Mayne  on  Damages,  169-172. 

(/)  Sect.  29.  See  hereon  Webater  v.  Britiik  Empire  Mutual  Life 
Asmrance  Co.,  15  Oh.  D.  169;  40  L.  J.  Ch.  769  ;  28  W.  R.  818. 

(^)  I  &  2  Viot.  c.  no,  M.  17. 
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by  a  judgment  or  order,  and  taxed,  interest  on  snch 
costs  runs  from  tlie  date  of  the  judgment  or  order, 
and  not  merely  from  the  date  of  the  taxing-master's 
certificate  (h).  A  County  Court  judgment  does  not 
carry  interest  (i). 

Double  and  There  are  some  few  cases  in  which  it  has  been  pro- 

damages,  vided  by  statute  that  double  or  treble  damages  shall 

be  recoverable,  e.g.  in  the  case  of  a  wrongful  distress 
for  rent  where  no  rent  was  actually  due,  the  party 
so  wrongfully  distraining  forfeits  double  the  value  of 
the  chattels  distrained  on,  together  with  full  costs  of 
suit  (k). 

3.  Damages  in       3.   Damages  in  every  particular  case  depend  more 

ticu^cases.     OF  less  on  the  general  rules    as  to  the  measure   of 

damages  laid  down  in  the  preceding  pages. 

Damages  Where,  on  a  contract  for  the  sale  of  land,  it  turns 

a  purchaser  out  that  the  Vendor  has  no  valid  title  to  convey  to  the 
contr^to"^*  purchaser,  naturally  the  latter  has  a  right  of  action 
sell  land.  against  the  former  for  breach  of  contract,  and  he  is 

Bain  v.  entitled  to  recover  as  his  damages  any  expenses  he  has 

properly  incurred  in  investigating  the  title,  and  also, 
if  he  has  paid  a  deposit,  such  deposit  and  interest 
thereon,  but  he  is  not  entitled  to  recover  anything  for 
expenses  incurred  purely  on  his  own  behalf,  and  not 
actually  necessary,  eg.  surveying  the  estate,  nor  any 
expenses  he  has  incurred  before  the  proper  time  for 
doing  so,  e.g.  the  preparing  of  the  conveyance  in  antici- 
pation of  the  title  being  satisfactory.  There  may,  how- 
ever, in  some  cases  be  circumstances  justifying  an  action 
for  fraud  and  deceit,  instead  of  an  action  for  breach  of 
contract,  which  will  enable  the  purchaser  to  recover  sub- 


(h)  He  London  Wharfing  <fc  Warehousing  Co.,  54  L.  J.  Ch.  1137; 
30  W.  R.  836  ;  S3  L.  T.  112;  Taylor  v.  Roe  (1894),  I  Ch.  413  ;  63  L. 
J.  Oh.  282  ;  70  L.  T.  232. 

(t)  Reg,  V.  Buex  County  Court  Judge,  18  Q.  B.  D.  704 ;  56  L.  J. 
Q.  B.  31^5 ;  57  L.  T.  643 ;  35  W.  R.  511. 

(k)  2  Wm.  &  M.,  sess.  i,  c.  5,  a.  5. 
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stantial  damages,  eg.  if  it  can  be  shewn  that  the  vendor 
knew  he  had  no  title  and  no  means  of  acquiring  it  (Z). 
And  with  regard  to  an  action  for  damages  for  breach  of 
a  contract  to  sell  land,  it  has  recently  been  decided  Day  v. 
that  if  a  vendor  can  convey,  but  refuses  and  neglects  ^  *^*^ 
so  to  do,  or  to  do  anything  that  he  reasonably  and 
properly  can,  and  should,  to  bring  about  completion, 
then  in  an  action  for  breach  of  contract,  in  addition  to 
the  ordinary  damages,  the  purchaser  can  recover  some 
reasonable  damages  for  the  loss  of  his  bargain  (m). 
This  does  not  mean  that  he  necessarily  can  recover  all 
profit  he  could  have  made  on  a  re-sale,  though  the 
fact  that  he  has  agreed  to  re-sell  at  a  profit  may  con- 
stitute evidence  in  support  of  his  claim  to  reasonable 
damages,  which  claim  would  apparently  be  based  on 
the  difference  between  what  he  agreed  to  give  for  the 
property,  and  what  it  is  actually  worth. 

In  an  action  against  a  purchaser  of  land  for  refusing  Damages 
to  complete  as  he  should  have  done,  the  damages  that  ^^nsra'*' 
the  plaintiff  is  entitled  to  recover  are  not  the  full  price  p«/cV**«5  ^^^ 

'■  ,  *-  refuBiDgto 

agreed  to  be  paid,  or  the  value  of  the  land,  but  the  complete, 
loss  he  has  actually  sustained  by  the  defendant's  breach 
of  contract,  which  will  in  most  cases  be  the  expenses 
the  plaintiff  has  been  put  to,  and  any  special  incon- 
venience he  has  suffered,  and  the  difference  between 
the  price  agreed  upon  and  the  sum  produced  on  a  re- 
sale (71).  Under  the  ordinary  stipulation,  that  if  the 
purchaser  fails  to  comply  with  the  conditions  of  sale 
the  deposit  shall  be  forfeited  to  the  vendor,  the  vendor 


{I)  Flureau  v.  ThomhtU,  2  W.  Bl.  1078 ;  Bain  v.  PothergiU,  L.  R. 
7  H.  L.  158  ;  43  L.  J.  Ex.  243  ;  R(noe  v.  Sehocl  Board  for  London^  36 
Ch.  D.  619;  57  L.  T.  182.  The  old  case  of  H(yp1cvM  v.  Cfrazebrook,  6 
B.  &  0.  31,  is  ovemiled  by  Bain  v.  Fathergill  (supra),  and  the  case  of 
Engd  v.  FUch  (37  L.  J.  Q.  B.  145)  must  be  considered  a  doubtful 
authority,  and  is  questioned  in  Bain  v.  FothergUl  (supra).  It  is  there- 
fore safest  to  consider  Engd  v.  Fitch  as  not  being  a  binding  authority, 
and  that  the  law  is  correctly  stated  above. 

(•»)  Bay  V.  Sinffieton  (1899),  2  Ch.  320 ;  68  L.  J.  Ch.  593  ;  81  L.  T. 
306. 

(n)  Laird  v.  Pym,  7  M.  &  W.  474. 
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is  entitled  to  forfeit  it  on  such  an  event  (0);  this  does 
not,  however,  preclude  him  from  bringing  an  action 
against  the  vendee  also,  but  if  he  does  so,  the  amount 
of  the  deposit  will  be  taken  into  account  in  calculat- 
ing the  damages  (p). 


Damages 
recoverable  in 
an  action  by 
a  landlord 
for  breach  of 
a  covenant  to 
repair. 


Where  an  action  is,  during  the  continuance  of  a 
lease,  brought  by  the  landlord  for  breach  of  a  cove- 
nant to  repair,  the  measure  of  damages  is  generally 
considered  to  be  the  real  injury  that  has  been  done  to 
the  reversion  (^) ;  but  if  the  lease  has  actually  expired, 
then  the  measure  of  damages  will  ordinarily  be  what  it 
has  cost,  or  would  cost,  to  put  the  premises  in  proper 
repair  in  accordance  with  the  covenant  (r). 


Damagei  for 
trespau,  &&, 
to  land,  may 
sometimes 
be  recovered, 
both  by  the 
occupier  and 
the  rever- 


In  the  case  of  trespass  or  other  injury  done  to  land, 
the  actual  occupier  of  it  is  naturally  the  person  entitled 
to  bring  an  action,  but  if  the  injury  is  one  of  a  perma- 
nent nature  that  tends  to  depreciate  the  value  of  the 
inheritance  as  well  as  the  immediate  ownership,  not 
only  may  the  occupier  sue,  but  also  the  reversioner  (s). 
This  is  well  instanced  by  the  case  of  injury  done 
to  trees,  where  the  occupier  would  have  his  right  of 
action  in  respect  of  the  loss  of  shade  from  them,  and 
the  reversioner  for  the  loss  of  the  timber  (t).  And  if 
the  reversioner  would  have  a  right  of  action  for  dam- 
ages in  respect  of  the  injury  done  to  his  reversion, 
ordinarily  he  may  also  sue  for  an  injunction  to  restrain 
the  doing  of  the  act,  but  he  must  shew  that  his  rever- 
sionary property  has  been,  or  will  be,  injured  (u). 

With  regard  to  a  contract  for  the  sale  and  purchase 

(0)  BirUan  v.  Sparkeiy  L.  R.  3  C.  P.  161. 

{p)  Oikenden  v.  Benly,  27  L.  J.  Q.  B.  371. 

Iq)  Mayne  on  Damages,  273,  274;  Whitham  v.  KerthaWy  16  Q.  B.  D. 
613  ;  34  W.  B.  340;  54  L.  T.  124.  See  also  and  compare  Conqfust  v. 
EbbeUs  (1896),  A.  C.  490;  65  L.  J.  Ch.  808  ;  75  L.  T.  36. 

(r)  Mayne  on  Damages,  278. 

(8)  J  titer  V.  Oiffordt  4  Burr.  2141. 

{t)  See  Bedingfldd  v.  Ondow^  3  Lev.  209.     See  an/«,  p.  326. 

(u)  Cooper  v.  Crtibtree,  19  Ch.  D.  193  ;  51  L.  J.  Q.  B.  544. 
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of  goods,  the  Sale  of  Goods  Act,  1893  (a;),  provides  Damagei 
that  on  breach  by  the  buyer,  the  measure  of  damages  i^ingtl  ^ 
is  the  estimated  loss  directly  and  naturally  resulting  pirchwer  of 

■'  .^  o  goods  for 

in  the  ordinary  course  of  events  from  the  buyer's  breach  of 
breach  of  contract,  and  that  where  there  is  an  available  ^^  "^  ' 
market  for  the  goods  in  question,  the  measure  of  damages 
is  pHmd  facie  to  be  ascertained  by  the  difference  be- 
tween the  contract  price  and  the  market  or  current 
price  at  the  time  when  the  goods  ought  to  have  been 
accepted  by  the  buyer,  or,  if  no  time  was  fixed  for 
acceptance,  then  at  the  time  of  the  refusal  to  accept  {y). 
If,  however,  there  is  not  merely  a  contract  for  the  sale 
of  goods,  but  the  property  in  them  has  actually  passed 
to  the  buyer  (2),  although  they  may  not  have  been 
delivered,  here  the  seller  may  usually  recover]  the 
full  amount  of  the  price  agreed  to  be  paid  by  the 
buyer  (a). 

The  Sale  of  Gk)ods  Act,  1893,  also  provides  that  on  Damagea 
the  breach  of  a  contract  for  the  sale  and  purchase  of  breachof ^* ^^ 
goods  by  a  seller,  in  not  delivering  them,  the  measure  Jg^^^*^^ 
of  damages  is  the  estimated  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events  from  the 
seller's  breach  of  contract,  and  that  where  there  is 
an  available  market  for  the  goods  in  question,  the 
measure  of  damage  is  primd  facie  to  be'  ascertained 
by  the  difference  between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the  time  when 
they  ought  to  have  been  delivered,  or,  if  no  time  was 
fixed,  then  from  the  time  of  refusal  to  deliver  (6). 
If,  however,  the  goods  are  of  such  a  kind  that  they  are 
not  procurable  in  the  market,  or  not  at  or  about  the 
time  of  the  breach,  then  some  other  evidence  must  be 
given  to  shew  what  their  value  was  at  the  time  when 
the  contract  was  broken;    and  a  variety  of  circum- 

(x)  56  &  57  Vict.  c.  71. 

{y)  Sect.  50. 

(2)  As  to  when  the  property  in  goods  passes,  «ee  ante,  pp.  93-99. 

{a)  56  &  57  Vict.  c.  71,  s.  50. 

(6)  Sect.  51. 

2  a 
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Case  of  sub- 
contract. 


stances  may  be  looked  at  to  arrive  at  an  answer  to  the 
question,  What  was  the  article  worth  at  the  time  ?  (c). 
Then,  ascertaining  in  some  way  that  value,  the  measure 
of  damage  is  the  difference  between  the  contract  price 
and  such  value.  A  buyer  cannot  recover  the  loss  of 
profit  which  he  would  have  made  by  carrying  out  a 
contract  for  re-sale  at  a  higher  price,  made  in  the 
interval  between  the  first  contract  and  the  time  for 
delivering  (d).  This  rule  applies  equally  in  the  case 
of  the  sale  of  an  unmanufactured  article  (e).  Still 
the  price  that  would  have  been  obtained  on  a  re-sale 
may  be  evidence  of  the  value  of  the  goods  (/).  And, 
notwithstanding  the  rule  above  stated,  where  a  chattel 
is  bought  for  a  particular  purpose  of  which  the  seller 
knows,  and  for  which  he  expressly  sells  the  article — 
e.g.  to  enable  the  buyer  to  carry  out  a  sub-contract 
— on  breach,  loss  of  profit  may  be  recovered  as  well 
as  any  damages  the  buyer  may  have  to  pay  through 
not  carrying  out  his  contract  (g). 


Damages  With  regard  to  an  action  for  the  breach   of  any 

caaes  o?breadi  Warranty  on  a  sale  of  goods,  the  Sale  of  Goods  Act, 
of  warranty.  1893,  provides  that  the  measure  of  damages  is  the 
estimated  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  the  breach  of  warranty, 
and  that  in  the  case  of  breach  of  warranty  of  quality, 
the  loss  is  primd  fame  the  difierence  between  the 
value  of  the  goods  at  the  time  of  delivery  to  the 
buyer,  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty  (A).  This  of  course  means 
that  this  is  the  measure  of  damages  where  the  goods 


(c)  Mayne  on  Damages,  187. 

{d)  Ibid.,  183,  184.  See  also,  as  shewing  that  the  general  rule  may  be 
departed  from  in  some  cases  through  the  conduct  of  the  defendant 
himself,  Oglt  v.  Earl  Vcme,  L.  R.  3  Q.  B.  272. 

{e)  Tredegar  Iron  <jfc  Coal  Co.  v.  Oielgud^  i  C.  &  E.  27. 

(/)  Stroud  V.  Austin^  I  G.  &  E.  119 ;  Mayne  on  Damages,  188. 

Ig)  Hydraulic  Engvntering  Co.  v.  MeHaffie,  L.  R.  4  Q.  B.  ( Apps.)  670  ; 
27  W.  R.  221  ;  Hamilton  v.  Magill,  12  L.  R.  Ir.  186 ;  Or6btrt-Borgn%s 
V.  Nugent,  15  Q.  B.  D.  85  ;  54  L.  J.  Q.  B.  511. 

{h)  56  &  57  Vict,  c  71,  8.  53. 
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have  not  been  returned ;  and  ordinarily  the  buyer 
has  no  right  to  return  them  (i\  but  he  may  have  such 
a  right  by  express  agreement,  or  the  seller  may  assent 
to  their  being  returned.  In  such  cases  as  this,  if  the 
buyer  has  not  paid  the  price,  then,  if  he  has  not  suf- 
fered any  special  injury,  he  will  be  entitled  to  nominal 
damages  only,  and  if  he  has  paid  the  price  and 
suffered  no  injury  beyond  that,  then  the  measure  of 
damages  will  be  the  price  paid  (k). 

If  a  carrier  is  guilty  of  delay  in  carrying  either  Damages 
passengers  or  goods,  he  is  liable  for  the  natural  conse-  J^^ta  * 
quences  of  his  neglect.     Thus,  where  the  contract  is  garner  for 
to  carry  a  passenger,  a  failure  to  do  so  entitles  him  to 
procure  another  conveyance,  if  it  was  reasonable  so  to 
do,  and  to  charge  the  carrier  with  the  expense  of  the 
substituted  conveyance,  and  with  all  other  expenses 
necessarily  and  properly  incurred  (Z).      As  regards  the 
carriage  of   goods,  where  the  result  of  the  delay  is  Carriage  of 
absolutely  to  destroy  them,  if  their  nature  was  known  ^^*^' 
to  the  carrier,  the  whole  value  is  recoverable ;  and  in 
the  case  of  goods  sent  by  land,  which  are  or  may  be 
supposed  to  be  consigned  for  immediate  sale,  the  de- 
faulting carrier  is  liable  for  any  diminution  in  their 
value  caused  by  a  fall  in  the  ordinary  market  price. 
But  in  the  case  of  goods  sent  by  a  long  sea-voyage, 
no  such  ground  of  damage  is  allowed,  but  only  interest 
on  the  invoice  price  of  the  goods  is  recoverable :  and 
the  carrier  can  never  be  liable  for  loss  of  profit  on  some 
special   contract   lost   through  the  delay  in  carriage, 
unless  such  special  contract  was  communicated  to  him, 
and  he  had  contracted  to  be  answerable  for  such  special 
damage  (m). 

With  regard  to  actions  against  carriers  of  passen-  Damages 
gers  for  some  personal  injury  caused  by  the  defendant's  "til^ta*^* 
negh'gence,  the  measure  of  damages  consists  in   the 

(i)  Ante,  p.  no.  {k)  Mayne  on  Damages,  197,  198. 

(I)  Ibid.,  311,  312.  (m)  Ibid.,  313. 
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carrier  of 
passengers 
tor  personal 
injuries. 


Insurance. 


substantial  injury  the  plaintiff  has  suffered  by  the 
expenses  of  his  cure,  his  loss  of  time  and  consequent 
injury  to  his  business,  and  his  inability  to  continue 
that  business,  and  the  general  pain  and  discomfort 
he  has  been  pat  to  (n).  The  fact  of  the  plaintiff 
haying  through  an  insurance  received  compensation 
for  his  accident,  cannot  be  set  up  by  the  defendant  in 
reduction  of  damages  (o). 


Damages 
under  the 
Fatal  Acci- 
dents Act, 
1846. 


With  regard  to  actions  brought  under  the  provisions 
of  the  Fatal  Accidents  Act,  1 846  (p),  the  rule  has  been 
stated  to  be  'Hhat  the  damages  should  be  calculated 
in  reference  to  a  reasonable  expectation  of  pecuniary 
benefit,  as  of  right  or  otherwise,  from  the  continuance  of 
the  life"  (q),  which  means  that  the  jury  cannot  speculate 
on  mere  probabilities  of  advantages  that  might  possibly 
have  ensued  to  the  persons  for  whose  benefit  the  action 
is  brought,  nor  can  they  look  to  the  grief  caused  such 
persons  by  the  death,  but  they  may  consider  the  fair 
loss  of  comforts  and  conveniences  to  such  parties 
through  the  death,  for  this  is  fairly  within  the  pecu- 
niary loss  for  which  the  action  is  brought  (r).  And 
in  calculating  this  pecuniary  loss  the  jury  may  con- 
sider any  reasonable  probabilities  of  pecuniary  benefit 
capable  of  being  estimated  in  money,  e.g.  that  the 
deceased,  who  had  been  in  the  habit  of  contributing 
towards  the  support  of  a  relative,  for  whose  benefit 
the  action  is  brought,  would  have  continued  to  have 
done  so  (s).     In  awarding  damages  under  this  Act,  if 


(n)  Mayne  on  Damages,  473,  474,  and  see,  as  to  how  far  this  principle 
will  be  extended,  Armsrcorth  v.  South-Eastem  Rt/.  Co.,  11  Jur.  760; 
Phillips  V.  London  «fc  South-  Western  Ry,  Co.,  5  C.  P.  D.  280 ;  49  L. 
J.  O.  P.  233 ;  42  L.  T.  6. 

(0)  Bradhum  v.  G.  W.  Ry.,  L.  R.  10  Ex.  I  ;  44  L.  J.  Ex.  9.  It  is  other- 
wise in  actions  under  the  Fatal  Accidents  Act,  1846  (see  -pott,  p.  469). 

{p)  9  &  10  Vict.  c.  93,  as  to  the  provisions  of  which  see  ante,  pp.  423, 
424. 

(q)  Per  cur.  Pranldvn,  v.  South-Eastem  Ry.  Co.,  3  H.  &  N.  211.  See, 
a»  an  illustration  of  the  above  rule,  Harrison  v.  London  <t  Nortk- 
Western  Ry.  Co.,  I  C.  &  E  540. 

(r)  Franklin  v.  South-Eastem  Ry.  Co.,  3  H.  &.  N.  211. 

(a)  DaUon  v.  South-EasUi-n  Ry.  Co.,  27  L.  J.  O.  P.  227  ;  Pym  v. 
Great  Northern  Ry.  Co.,  2  B.  &  S.  767  ;  4  B.  &  S.  396. 
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the  deceased  was  insured,  and  the  person  or  persons  insurance, 
on  whose  behalf  the  action  is  brought  has  benefited 
by  this  insurance,  this  amount  must  be  taken  into 
account  by  the  jury  in  assessing  the  damages  (t).  It 
has  been  held  that  the  jury  cannot  give  damages  in 
respect  of  the  funeral  expenses  of  the  deceased,  there 
being  nothing  in  the  Act  to  justify  their  so  doing  (u). 

No  action  will  lie  to  recover  money  agreed  to  be  Damages 
lent,  but  an  action  may  be  maintained  for  damages  for  breachof 
breach  of  contract,  and  the  ordinary  damages  recover-  i^^^l^^ 
able  are  any  excess  of  interest,  and  any   additional 
costs    and    expenses    properly    incurred;    but    where 
special  damage  results  from  the  breach  of  the  agree- 
ment, and  the  party  is  deprived  of  the  opportunity 
of  getting  money  elsewhere,  these  circumstances  may 
also  be  considered  and  substantial  damages  awarded  in 
respect  of  them  (v). 

In  an  action  for  trespass  or  other  injury  to  land,  Damages 
the  general   measure  of   damages    is   the   diminished  in  actions  for 
value  of  the  land  (x)i  and  in  cases  of  trespass,  where  ^^^^tn]u^ 
no  real  injury  has  been  sustained,  and  there  are  no  *<>  land- 
special  circumstances  of  aggravation,  nominal  damages 
only  will  be  given.     If,  however,  there  are  any  cir- 
cumstances of  aggravation,  or  the  trespass  has  been 
committed  after  notice  not  to  trespass,  exemplary  or 
vindictive  damages  may  be  given,  quite  beyond   any 
real  injury  that  the  plaintiff  has  suffered  (y). 


(0  Hicks  V.  The  Newport,  Abergavenny,  <t  Hereford  Railway,  i  B. 
&  S.  403  ;  recognized  and  approved  in  Bradbum  v.  Oreat  Western  My, 
Co.,  cited  ante,  p.  468,  and  also  followed  in  Grand  Junction  Hy.  of 
Canada  v.  Jennings,  13  App.  Cas.  800 ;  58  L.  J.  P.  C.  I  ;  59  L.  T.  679. 
See  further  hereon  Mayne  on  Damages,  538. 

(tt)  Dalton  V.  South-BaaUm  Ry.  Co.,  27  L.  J.  C.  P.  227. 

(v)  Manchester  dc  Oldham  Bank  v.  Cook,  49  L.  T.  674 ;  sec  also 
South  African.  Territories  v.  Wallingttm  (1898),  A.  C.  309 ;  67  L.  J.  Q. 
B.  470 ;  78  L.  T.  426. 

(«)  Jones  V.  Oooday,  8  M.  &  W.  146. 

(y)  Merest  v.  Harvey,  5  Tannt.  442.  As  to  trespass  to  land,  see  ante, 
pp.  324-330,  and  as  to  vindictive  damages,  see  ante,  p.  459. 
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Damages  In  caBOB  of  nniBances  where  no  substantial  injury 

inTenMsct  of     ^^^  ^^^^  done,  if  it  is  the  first  time  that  an  action 
nuisances.        jj^s  been  brought  in  respect  of  the  nuisance,  nominal 
damages  generally  will  only  be  given ;  but  if  it  is  a 
second  or  subsequent  action  for  the  continuance  or  re- 
occurrence of  the  same  nuisance,  exemplary  damages 
may  be  given  with  a  view  to  compelling  its  removal  (2). 
In  any  action  the  plaintiff  may  also  obtain  an  injunc- 
tion, either  in  addition  to  or  instead  of  damages  (a). 
When  a  rever-  Not  only  the  actual  occupier  of  lands,  but  also  the 
tain^damages.    reversioner  may  obtain  damages  if  the  nuisance  is  of 
a  permanent  nature  (b). 


Damages  in 
actions  for 
breach  of 
promise  of 
marriage. 


In  actions  for  breach  of  promise  of  marriage  the 
only  rule  that  can  be  given  is  that  temperate  and 
reasonable  damages  should  be  awarded,  the  jury 
fairly  considering  the  grief  caused  by  the  breach,  and 
the  probable  pecuniary  or  social  loss  sustained  by 
the  plaintiff;  but  any  evil  motives  of  the  defendant, 
or  circumstances  of  aggravation,  e.g.  seduction,  may  be 
taken  into  account. 


Damages  in 
actions  for 
assault  and 
battery,  and 
false  im- 
prisonment. 


The  damages  to  be  awarded  the  plaintiff  in  an  action 
for  assault  and  battery  (c)  must  always  depend  on  the 
circumstances  of  the  case.  In  the  case  of  a  simple  and 
somewhat  excusable  assault,  nominal  damages  only  will 
generally  be  given,  but  exemplary  damages  may  be 
given  if  there  has  been  any  special  injury,  or  if  the 
assault  has  been  attended  with  circumstances  of  insult, 
or  has  been  premeditated.  In  actions,  too,  for  false 
imprisonment  (d)  the  damages  must  depend  on  the 
same  principles  (e). 


(z)  BattUhiU  v.  Reed,  25  L.  J.  G.  P.  29a 

{a)  21  k  22  Vict.  c.  27.  This  statute  was  repealed  by  46  k  47  Vict, 
c  49,  but  its  principle  is  preserved  by  sect  5  {Saycrs  v.  CoUyer^  28  Ch. 
D.  103 ;  54  L.  J.  Oh.  I ;  51  L.  T.  723 ;  33  W.  R.  91). 

(6)  See  as  to  nuisances,  ante,  pp.  333-338. 

(c)  As  to  which  see  ante^  pp.  361-369. 

(d)  As  to  which  see  anUt  pp.  370-379. 

(e)  Mayne  on  Damages,  471. 


Digitized  by 


Google 


OF  DAMAGES.  47  I 

In  action  for  malicious  prosecution  (/)  damages  may  Damages 
be  awarded  not  only  in  respect  of  the  actual  pecuniary  [n  auctions  for 
loss  the  plaintiff  may  have  been  put  to  in  defending  ™^^^°tfon 
himself,  but  also  in  respect  of  the  injury  done  to  his 
character  (g). 

The  damages  recoverable  against  a  witness  who  has  Damages 
been   served  with  a  subpoena,  and  whose  reasonable  J^^nara  iTon- 
expenses  have  been  tendered,  consist  of  a  penalty  of  attending 
;6^lO,  and  such  further  sum  as  may  be  awarded  for  the 
injury  or  loss  sustained  by  the  party  who  subpoenaed 
him  (A).    If,  through  the  non-attendance  of  the  witness, 
the  party  gets  the  trial  postponed,  the  proper  measure 
of  damages  will  be  the  expenses  of  going  to  trial,  and 
of  getting   it  postponed,  and  all  costs  incidental  to 
such  postponement. 

In  an  action  against  a  sheriff  (t)  for  having  by  his  Damages 
negligence  allowed  some  person  arrested  by  him  for  sheriff  for 
debt  to  escape,  although   formerly  the  damages  re-  "Ifclftln*^^  "* 
coverable  against  him  were  the  full  amount  of  the  process, 
debt,  yet  this  is  not  always  so  now,  for  the  measure  of 
damages  is  the  value  of  the  custody  of  the  debtor  at 
the  time  of  his  escape ;  that  is,  if  he  was  reasonably 
or  probably  able  to  satisfy  the  debt,  the  full  amount 
will   be  awarded,  but  if   he  had  no  means,  or  very 
slight  means  of  doing  so,  then  the  damages  will  be 
very  much  less.     And  if  the  plaintiff  has  by  his  con- 
duct prevented  the  defendant  from  re-taking  the  debtor, 
or  has  in  any  way  aggravated  or  increased  his  loss, 
this  will  naturally  affect  the  amount  to  be  recovered  (A). 
In  an  action  against  a  sheriff  for  negligence  in  not 
having  levied  on  goods  when  he  might  and  ought  to 
have  done  so,  the  damages  recoverable  are  not  neces- 


(/)  Ab  to  which  see  aiUe,  pp.  379-383. 
Q)  Mayne  on  Damages,  467. 

(A)  5  Eliz.  c.  9,  8.  12,  made  perpetual  by  26  k  27  Viet.  c.  125. 
(i)  As  to  which  see  <vaUf  pp.  441,  442. 

{k)  Arden  v.  Ooodacre,  20  L.  J.  C.  P.  184 ;  Macrae  v.  Clarle,  35 
L.  J.  C.  P.  247  ;  and  see  also  Mayne  on  Damages,  476,  486. 
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aarily  the  foil  amount  of  the  debt  for  which  the  levy 
ought  to  have  been  made,  or  the  full  value  of  the 
goods ;  but  the  real  measure  of  damages  is  the  benefit 
that  the  plaintiff  would  have  probably  derived  from  the 
levy  had  it  been  made  (/). 

Damages  In  an  action  by  a  servant  for  wrongful  dismissal  (m), 

an^tion  by  a  ^^®  measure  of  damages  is  obtained  "  by  considering 
aervwitfor  what  is  the  usual  rate  of  wages  for  the  employment 
dismiBBai.  contracted  for,  and  what  time  would  be  lost  before  a 
similar  employment  could  be  obtained.  The  law  con- 
siders that  employment  in  any  ordinary  branch  of 
industry  can  be  obtained  by  a  person  competent  for 
the  place,  that  the  usual  rate  of  wages  for  such  employ- 
ment can  be  proved,  and  further,  that  when  a  promise 
for  continuing  employment  is  broken  by  the  master, 
it  is  the  duty  of  the  servant  to  use  diligence  to  find 
another  employment.  If,  indeed,  the  particular  employ- 
ment could  not  be  again  obtained  without  delay,  and  if 
the  wages  stipulated  for  in  the  contract  broken  were 
higher  than  usual,  the  damages  should  be  such  as  to 
indemnify  for  the  loss  of  wages  during  that  delay,  and 
for  the  loss  of  the  excess  of  wages  contracted  for  above 
the  usual  rate,"  but  nothing  beyond  this  (n).  Therefore 
it  follows  that  only  nominal  damages  are  recoverable 
for  wrongful  dismissal  if  the  servant  could  have  at  once 
obtained  other  employment  of  a  similar  kind  which  a 
reasonable  man  would  have  accepted  (o). 

{I)  ffodson  V.  Tkelluson,  36  L.  J.  Q.  B.  302 ;  L.  R.  2  Q.  B.  642. 
(m)  As  to  the  subject  of  master  and  servant  generally,  see  cmU,  pp. 
229-233. 

(n)  Broom's  Corns.  731,  732. 

(0)  Maedonnell  v.  Maraden,  1  0.  &  E.  281. 
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CHAPTER  II. 

OF    EVIDENCE    IN    CIVIL    CASES. 

Having  in  the  previous  pages  discussed  the  different 
rights  that  a  person  has  in  respect  of  contracts  and  of 
torts,  and  the  damages  to  be  awarded  him  in  an  action 
in  respect  of  them,  there  necessarily  remains  to  be  con- 
sidered the  important  subject  of  the  evidence  to  be 
given  by  a  person  in  our  courts  in  support  of  the  right 
that  he  there  sets  up.  The  subject  may  conveniently  Mode  of  con- 
be  considered  in  the  following  order : —  lub^e^f  ^  ^ 

1 .  The  nature  of  evidence  generally. 

2.  The  competency  of  witnesses  and  the  admissibility 
of  particular  evidence. 

3.  Cases  of  privilege. 

4.  Some  miscellaneous  points. 

I.  As  to  the  nature  of  evidence  generally.     Evidence  i.  a»  to  the 
has  been  defined  as  the  proof,  or  mode  of  proving,  some  evidence 
fact  or  written  document,  and   in  its  nature  may  be  generaUy. 
direct  or  indirect  (or,  as  it  is  more  usually  styled, 
circumstantial),  primary  or  secondary,  and  there  may 
also  be  admissions  which  may  serve  as  evidence  (a). 
By  direct  evidence  is  meant  some  positive  or  conclusive  Direct  and 
proof;    by  indirect  or  circumstantial  evidence,  some  evidence, 
proof  from  particular  circumstances  (6).     The  division 
of  direct  and  indirect  (or  circumstantial)  evidence,  ap- 
plies more  particularly  to  criminal  than  to  civil  cases, 
and  therefore  that  division  will  not  be  further  discussed 
beyond  explaining  the  distinction  by  an  illustration. 
Thus,  let  us  take  the  case  of  a  man  prosecuted  for 

(a)  Brown's  Law  Diet.  212. 
(6)  See  Brown's  Law  Diet.  93,  tit  '  *  Giroumstantial  Evidence." 
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murder,  the  death  of  the  deceased  having  resulted  from 
a  pistol-shot.  Proof  by  some  one  who  saw  the  prisoner 
fire  the  shot  would  be  direct  evidence ;  but  if  it  was 
not  actually  seen,  but  the  prisoner  was  found  near  the 
spot  with  a  pistol  recently  discharged  in  his  hand,  and 
the  bullet  fitted  the  barrel  of  the  pistol,  this  would  be 
indirect  or  circumstantial  evidence  that  he  was  the 
murderer. 

Primary  and  Primary  evidence  may  be  defined  as  the  highest  kind 

e^dencef  of  evidence  which  the  nature  of  the  case  admits  of  (c), 
and  secondary  evidence  as  everything  falling  short  of 
the  best  or  primary  evidence  (d).  Thus,  where  at  a 
trial  it  is  required  to  prove  a  certain  contract  entered 
into  in  writing,  the  production  of  that  writing  itself 
is  the  best  or  primary  evidence,  and  a  copy  or  merely 
oral  evidence  of  what  that  contract  contains  is  secon- 
Primary  dary  evidence.     It  is  a  rule  in  every  case,  subject  to 

pOTBfblet'mui?  some  exceptions,  that   the   best  or  primary  evidence 
be  given.  must  be  given  (e) ;  thus,  in  our  instance  of  proof  re- 

quired to  be  given  of  a  contract  that  has  been  entered 
into,  if  it  is  in  the  power  of  the  party  requiring  to  prove 
it,  to  produce  the  original  contract,  he  must  do  so,  for 
if  he  can,  then  he  is  not  permitted  to  give  proof  of  it 
Reason  of  the  Otherwise  than  by  the  very  contract  itself.  **  The  rule 
is  founded  on  the  presumption  that  if  inferior  evidence 
is  offered  when  evidence  of  a  better  and  more  original 
nature  is  obtainable,  the  substitution  of  the  former  for 
the  latter  arises  either  from  fraud  or  from  gross  negli- 
gence, which  is  tantamount  to  fraud.  Thus,  if  a  copy 
of  a  deed  or  will  be  tendered  when  the  original  exists 
and  is  producible,  it  is  reasonable  to  assume  that  the 
person  who  might  have  produced  the  original,  but  omits 
to  do  80,  has  some  private  and  interested  motive  for 
producing  a  copy  in  its  place  "  (/). 

(c)  Brown's  Law  Diet.  212. 
id)  Ibid. 

(e)  Poweirs  Evidence,  53. 
(/)  Ibid. 
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And  although  a  person  may  not  have  the  best  or  A  person 
primary  evidence  actually  in  his  possession  or  power,  having  ^^ 
yet  if  he  can  by  any  means  cause  its  production,  he  is  J^Jence  in 
bound  to  do  so  (g).     This  is  well  shewn  by  the  fact  bi«  own 
that  if  at  the  trial  of  an  action  one  of  the  parties  ^^  dcTail  he 
rests  his  evidence  upon  some  writing  in  his  opponent's  ^  ^  obtain 
possession,  before  he  can  give  in  evidence  a  copy  of 
it,  or  parol  evidence  of  its   contents,  he   must  give 
to  the  other  party  a  notice  to  produce  the  original,  Notice  to 
and  then,  if  it  is  not  produced,  having  done  all  in  his  ^^   "^* 
power   to   get   the   best   or  primary  evidence,   he   is 
allowed  to  give  secondary  evidence.     This  notice  to 
produce  is  given  before  the  trial  of  nearly  every  action, 
there  generally  being  some  documents  in  the  opponent's 
possession  which  the  other  party  considers  ought  to  be 
laid  before  the  jury  (h). 

There  are  no  degrees  of  secondary  evidence ;  when  There  are  no 
a  person  has  done  everything  he  can  to  get  the  best  ge^^al^ 
or  primary  evidence,  and  thus  entitled  himself  to  give  evidence, 
secondary  evidence,  it  may  be  of  any  kind  (i).     Thus, 
if  an  original  writing  cannot  be  produced,  the  party 
may  give  as  secondary  evidence  either  a  copy  of  it,  or 
oral  evidence  of  its  contents,  though  naturally  in  such 
a  case  it  would  always  be  preferable  to  give  the  copy, 
as  being,  from  its  greater  certainty,  entitled  to  more 
credence. 

Although  if  a  person  gives  his  opponent  notice  to  When  a 
produce  a  deed  or  other  document,  and  this  is   not  requSng  to 
done,  he  may  give  secondary  evidence  of  its  contents ;  ^®  ^^^®^  " 
yet  if  the  document  is  not  in  that  opponent's  possession,  person's 
but  in  the  possession  of  a  third  person,  not  a  party  to  ^^!^a  duces 
the  action,  here  his  proper  course  is  to  issue  a  subpcsna  -JJ"^.™^*  ^ 
duces  tecum  for  such  person  to  attend  and  produce  it 


ig)  Powell's  Evidence,  328. 

{h)  As  to  the  notice  to  inspect  and  admit  usually  given  before  going 
to  trial,  see  post,  pp.  490, 491.  See  also  as  to  both  these  notices,  Inder- 
maur's  Manual  of  Practice,  171. 

(t)  Powell's  Evidence,  328,  329. 
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Exceptions  to 
the  rule  aa  to 
non-admis- 
sibility  of 
■ecoDdary 
evidence. 


Bankers' 
Books  Evi- 
dence Act, 
1879. 


Ordering  in- 
spection of 
banker^B 
books. 


If  on  such  subpcena  the  witness  refnses  to  produce 
the  deed  or  document  in  question,  that  does  not  entitle 
the  plaintiff  or  defendant  to  give  secondary  evidence, 
unless  the  witness  was  under  no  legal  obligation  to 
produce  the  document  (k). 

There  are,  however,  some  exceptions  to  the  strict  rule 
as  to  the  non-admissibility  of  secondary  evidence,  e,g. 
the  probate  of  a  will  (Z) ;  an  office  copy  of  a  duly 
enrolled  bargain  and  sale  (m) ;  various  documents 
in  the  case  of  companies  (n)  ;  and  in  particular  copies 
of  entries  in  bankers'  books  (p).  As  regards  the 
last-mentioned,  it  is  provided  by  the  Bankers'  Books 
Evidence  Act,  1879  (P)>  ^^^^  ^  ^^V7  ^^  *^  entry  in 
a  banker's  book  (q)  shall  in  all  legal  proceedings  be 
received  as  primd  facie  evidence  of  entries  therein, 
provided  that  the  book  was,  at  the  time  of  the  entry, 
one  of  the  ordinary  books  of  the  bank,  that  the  entry 
was  made  in  the  usual  course  of  business,  that  the 
book  is  in  the  custody  and  control  of  the  bank,  and 
also  provided  that  the  copy  is  duly  proved,  either 
orally  or  by  affidavit,  to  be  a  true  copy,  by  some 
person  who  has  examined  the  copy  with  the  original 
entry.  In  all  cases  in  which  the  bank  is  not  a  party 
to  the  action,  the  banker  or  officer  of  the  bank  cannot 
be  compelled  to  produce  his  books  unless  specially 
ordered  to  do  so,  but  this  course  must  be  adopted. 
It  is  also  provided  that  the  Court  or  a  judge  may 
order  any  party  to  an  action  to  be  at  liberty  to  inspect 
and  take  copies  of  any  entries  in  a  banker's  book  for 
any  of  the  purposes  of  the  proceedings,  so  that  if  a 
banker  will  not  in  the  course  of  the  proceedings  volun- 


(k)  JesuB  College  v.  Oibbs,  I  Y.  &  C.  156. 

(l)  See  post,  pp.  493,  494. 

(m)  27  Henry  8,  c.  16. 

(n)  40  &  41  Vict.  c.  26. 

(o)  42  Vict.  c.  II. 

ip)  Sects.  3,  4,  5. 

iq)  This  applies  even  as  regards  the  accounts  of  third  persons, 
strangers  to  the  action  {Howard  v.  BeoUl,  23  Q,  B.  D.  I  ;  58  L.  J.  Q.  B. 
384  ;  60  L.  T.  637). 
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tarily  produce  books  or  entries  to  a  party  to  an  action, 
an  order  may  be  obtained  for  production,  and  for  liberty 
to  take  copies  of  entries  (r),  and  an  application  for 
such  an  order  may  in  a  proper  case  be  made  ex  parte, 
though  ordinarily  it  should  be  made  by  summons  (s). 
The  Court  will  not  as  a  rule  make  an  order  under  this 
provision  for  the  inspection  by  one  of  the  parties  to 
the  action  of  the  banking  account  of  third  persons  not 
parties  to  or  concerned  in  the  litigation,  for  what  is 
manifestly  intended  is  to  give  facilities  for  the  inspec- 
tion of  the  accounts  of  persons  who  are  parties  to  the 
litigation  (t). 

Another  kind  of  evidence  that  is  sometimes,  thoucrh  DefiDition  of 
not  usually,  allowed  to  be  given  is  hearsay  evidence,  evidence, 
which  has  been  well  defined  or  described  as  some  "  oral 
or  written  statement  of  a  person  who  is  not  produced 
in  court,  conveyed  to  the  court  either  by  a  witness,  or 
by  the  instrumentality  of  a  document "  (u).  If  a  person 
appears  in  court  and  himself  on  oath  deposes  to  a  cer- 
tain fact,  this  evidence  is  at  first  hand  ;  but  if  a  witness 
appears  and  deposes  that  a  person  told  him  a  certain 
fact,  or  if  a  writing  by  some  person  stating  a  fact  is 
produced,  this  is  only  at  second  hand,  and  is  hearsay 
evidence. 

The  general  rule  as  to  hearsay  evidence  is  that  it  is  Reason  of 
not  admissible,  upon  the  ground  that  it  really  is  not  on  e^nce  not 
oath  at  all,  and  therefore  is  not  entitled  to  credibility  (v) ;  admftter*^''"^ 
so  that  a  witness  stating  that  he  was  told  such  and 
such  a  fact  is  at  once  stopped,  and  not  allowed  further 
to  proceed  with  that  testimony.     In  some  cases,  how-  Cwei  in  which 
ever,  hearsay  evidence  is,  contrary  to  the  general  rule,  evrdence  is 
admitted,  apparently  upon  the  principle  that  were  it  »dn»»*^*«d. 
not,  no  possible  proof  of  the  matters  could  be  given. 

(r)  42  Vict.  c.  II,  88.  6,  7,  8,  ii. 

(s)  Davies  v.  White,  53  L.  J.  Q.  B.  275 ;  32  W.  R.  320 ;  AmoU  v. 
/TayM,  37  Ch.  D.  731  ;  56  L.  J.  Ch,  844  ;  59  L.  T.  299. 

it)  Pollock  V.  Oarle{i§gS),  I  Ch.  i  ;  66  L.  J.  Ch.  788  ;  77  L.  T.  415. 

(«)  PoweH's  Evidence,  132. 

{v)  Ibid. ;  Doe  d.  Didtimry  v.  Thomnt,  2  S.  L.  C.  343  ;  14  East,  323. 
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I.  Iq  matterB 
of  public  or 
general 
interest. 


2.  In  matters 
of  pedigree. 


The  following  are  the  chief  cases  in  which  hearsay 
evidence  is  so  admitted : — 

1.  It  is  admitted  in  matters  of  public  or  general 
interest,  though  not  in  any  matter  of  merely  private 
right  (x).  Here  the  fact  of  a  popular  reputation  or 
opinion  upon  the  matter,  or  a  statement  made  by 
some  deceased  person  of  competent  knowledge,  before 
any  dispute  arose,  may  be  given  in  evidence,  the  par- 
ticular reason  for  this  being,  that  matters  of  public  or 
general  interest  are  usually  of  a  very  ancient  date,  and 
consequently  there  is  a  great  difficulty  in  obtaining 
direct  testimony  as  to  their  existence,  and  also  because 
a  general  reputation  in  a  matter  in  which  many  are 
interested,  existing  when  there  was  no  dispute  as  to 
that  right,  is  likely  to  be  true  (y).  Thus,  traditionary 
reputation  of  boundaries  between  two  parishes  may 
be  given  in  evidence,  for  this  is  a  matter  of  general 
interest  to  the  persons  dwelling  there  (z).  But 
it  must  be  clearly  borne  in  mind  that  this  case  of 
the  admissibility  of  hearsay  evidence  does  not  extend 
to  merely  private  rights ;  thus,  evidence  of  reputation 
of  a  boundary  between  two  estates  has  been  rejected, 
because  it  is  a  matter  which  only  affects  the  respective 
owners  (a). 

2.  In  questions  of  pedigree  hearsay  evidence  is 
sometimes  admitted  (b).  Here,  if  no  better  proof 
can  be  found,  evidence  may  be  given  of  the  common 
reputation  in  the  family,  or  of  any  declaration  or 
statement  of  any  deceased  relatives;  thus,  common 
reputation  in  a  family  to  prove  who  was  the  ancestor 
of  a  member  of  it  is  admissible,  or  to  prove  how  many 
children  that  ancestor  had  (c) ;  and  in  a  case  where 


{x)  Powell's  Evidence,  142-155. 
(y)  2  S.  L.  C.  350. 

(z)  See  note  to  Doe  d.  Didshury  v.  TJiomcu,  15  East,  331. 
(a)  Ibid. 

(6)  Powell's  Evidence,  16 1- 1 70. 

(c)  Bull,  N.  P.,  294»   cited   15  East,  294  n.     See  also  Re  Perton 
deceased,  Pearson  v.  Attorney-General,  53  L.  T.  707. 
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it  was  desired  to  prove  that  a  member  of  the  family 
had  not  been  married,  Lord  Ellenborough  said,  '*  What 
other  proof  conld  the  plaintiff  be  expected  to  produce 
that  Buch  person  had  not  been  married  than  that 
none  of  the  family  had  ever  heard  that  he  was  ?  "  (d). 
Under  this  head,  too,  entries  in  old  family  Bibles  or 
in  Prayer-books  have  been  held  admissible  in  evi- 
dence (e),  as  also  has  a  genealogy  made  by  a  deceased 
member  of  the  family  (/),  and  inscriptions  on  tomb- 
stones (g). 

It  is  important  to  observe  that  a  declaration  made  But  a  deolara- 
by  a  person  under  this  head  must  have  been  made  by  a  head'must  be ' 
relative  either  by  blood  or  marriage,  and  a  person  who  is  v  ^S*^*^'^*'*^® 
illegitimate  is  not  considered  as  a  relation  (h).     The  marriage, 
person  whose  declaration  or  statement  is  tendered  must 
be  proved  to  be  dead,  otherwise  his  declaration  cannot 
be  admitted  (i).     It  is  not  necessary  that  the  declara- 
tion or  statement  should  have  been  made  at  the  same 
time  as  the  event  happened  (f),  but  it  must  have  been 
made  before  the  matter  came  into  dispute.     Where  in 
an  action  the  direct  issue   between  the  parties  is  a 
question  as  to  some  tolerably  recent  matter  of  pedigree, 
hearsay  evidence  is  not  admitted,  but  strict  proof  is 
necessary  (k), 

3.  Hearsay  evidence  is  admissible  when  it   forms  3.  In  cases 
part  of  the  actual  transaction  (res  gestm)  which  is  the  part'of^he'^'"* 
subject-matter  of  the  action  {l)\  thus  in  an  action  for  ^^sf^'^^- 
assault  and  battery,  words  or  expressions  of  intention 


(d)  Doe  d.  Banning  v.  Orifint  15  East,  293. 

(tf)  See  Berkeley  Peerage  Cuae,  4  Camp.  401  ;  Siusex  Peerage  Case, 
II  CI.  &  Fin.  85.    See  also  Be  Lambert,  56  L.  J.  Ch.  122  ;  56  L.  T.  15. 

(/)  Monkton  ▼.  Attorney- General^  2  Russ.  k  M.  147. 

Ig)  Hailam  v.  Cron,  19  W.  R.  969. 

{h)  PoweU's  Evidence,  161. 

(t)  Butler  V.  Mountgarrei,  7  H.  L.  C.  33. 

ij) Monkton  v.  Attorney- General f  supra;  and  see  In  the  goods  of 
Thompson,  12  P.  D.  100 ;  56  L.  J.  P.  46 ;  35  W.  R.  384. 

{k)  Berkeley  Peerage  Case,  4  Camp.  401. 

{I)  See  hereon  PoweU's  Evidence,  136-142. 
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4.  In  the  case 
of  an  entry 
made  against  i 
person's 
pecuniary  or 
proprietary 
interest. 


Higkam  ▼. 
Ridgioap. 


made  use  of  by  the  defendant  at  the  time  of  commit- 
ting an  assault  may  be  given  in  evidence.  And  gene- 
rally it  may  be  stated  that  where  any  facts  are  proper 
evidence  upon  an  issue,  all  oral  or  written  declarations 
which  can  explain  such  facts  may  be  received  in  evi- 
dence (m).  Thus  where  in  an  action  the  legitimacy 
of  the  plaintiff  was  in  issue,  a  witness  was  allowed 
to  state  the  declarations  and  conduct  of  the  deceased 
mother  when  questioned  as  to  the  parentage  of  the 
child  (n).  Again,  in  another  case  where  the  legitimacy 
of  a  child  born  in  wedlock  was  in  issue,  previous 
statements  by  the  mother  that  the  child  was  a  bastard 
were  held  admissible  as  evidence  of  her  conduct, 
although  she  could  not  have  been  allowed  to  make 
such  statements  in  the  witness-box  (0),  for  the  rule 
is  that  a  parent  cannot  bastardize  his  or  her  issue. 

4.  A  declaration  or  entry  by  a  deceased  person  who 
had  a  competent  knowledge  of  a  fact,  and  no  interest 
to  pervert  it,  and  which  declaration  was  against  the 
pecuniary  or  proprietary  interest  of  the  declarant  at 
the  time  when  it  was  made,  is  evidence  between  third 
parties  of  everything  stated  in  the  declaration  (p). 
The  leading  case  upon  this  principle  is  that  of 
Higham  v.  Ridgway  {q).  In  that  case  it  was  neces- 
sary to  prove  the  precise  date  of  the  birth  of  one 
William  Fowden,  and  for  this  purpose  an  entry  in 
his  ledger  by  a  man-midwife  (since  deceased),  who 
had  delivered  the  mother,  of  his  having  done  so 
on  a  certain  day,  and  referring  to  the  charge  for 
his    attendance,    which    was    marked    as  paid^    was 


(m)  Per  Parke,  B.,  in  Doe  v.  Tatham,  4  Bing.  W.  C.  548. 

(n)  Hanjrave  v,  Ilargrave,  2  G.  &  E.  701.  It  may  be  mentioned 
that  this  third  instance  of  hearsay  evidence  is  not  treated  as  hearsay 
in  Powell  on  Evidence,  but  it  has  been  thought  advisable  to  treat  it 
so  here. 

(o)  T?u  Aylesford  Peerage^  11  App.  Cas.  i  ;  see  also  /?«  Perton 
deceoied,  Pearson  v.  Attorney-General^  53  L.  T.  707 ;  Bamaby  v.  Bailee^ 
42  Ch.  D.  282 ;  58  L.  J.  Oh.  842 ;  61  L.  T.  634. 

(p)  Powell's  Evidence,  1 78-186. 

(q)  2  S.  L.  0.  317  ;  i  East,  109. 
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tendered  in  evidence.  It  was  decided  that,  though 
it  was,  of  course,  not  testimony  on  oath,  yet  it  conld 
be  received,  because  the  fact  of  the  entry  of  payment 
made  it  an  entry  against  th6  pecuniary  interest  of  the 
party  (r). 

It  will  be  noticed  that  in  this  case  the  portion  of  Remarks  on 
the  entry  that  was  really  required  as  evidence,  viz.,  ^^[^y,' 
the  fact  of  the  delivery  of  the  mother  of  the  child,  was 
not  in  any  way  against  the  party's  interest ;  the  part 
that  was  against  his  interest  was  the  acknowledgment 
of  the  payment  of  the  charge  for  attendance.  The 
case,  therefore,  clearly  shews  that  it  is  quite  sufficient 
for  any  part  of  an  entry  to  be  against  a  person's 
interest  to  render  the  whole  of  it  admissible  in  evi- 
dence (s).  On  this  point  there  is  an  important  dis- 
tinction between  this  and  the  case  that  will  be  next 
mentioned  {t).  Although  the  case  of  Higham  v. 
Ridgway  only  goes  to  entries  against  a  person's 
pecuniary  interest,  yet  the  rule  equally  applies  where 
the  entry  is  against   a  proprietary  interest,  but   the  < 

interest  must  be  either  of  a  pecuniary  or  proprietary 
character  (w). 

Where  a  declaration  or  entry  against  interest  is  also  At  to  an  entry 
the  only  evidence  of  the  existence  of  the  interest  against  fnterest, 
which  it  tends,  it  was  formerly  held  that  the  entry  was  forming  also 
not  admissible   («).     This   cannot,  however,  be  con-  evidence  of 
sidered  as  good  law  at  the  present  day,  and  the  rale     *  ^^  ^^^  ' 
must  be  taken  simply  to  be,  that  where  an  entry  by  a 
deceased  person  is  primd  fa/Ae  a  clear  entry  against 


(r)  Ajb  illustrative  of  what  is  and  what  is  not  an  entry  against  in- 
terest, see  Vivian  v.  Moat^  Vivian  v.  Walker^  29  W.  R.  504  ;  44  L.  T. 
210.  See  also  Conner  v.  Fitzgerald,  11  L.  R.  Jr.  106,  where  an  entry 
was  admitted  on  this  ground. 

(«)  See  also  per  Pollock,  O.B.,  in  Pereival  v.  Namon,  7  Ex.  i. 

{t)  Price  V.  Earl  of  Torrington^  post,  p.  482. 

(u)  Sustex  Peerage  Case,  ii  C.  &  F.  85  ;  BevHey  v.  Atkinson^  13  Ch. 
D.  283 ;  49  L.  J.  Ch.  153 ;  28  W.  R.  638  ;  2  S.  L.  C.  340. 

(x)  Doe  d.  Qattop  v.  Fowfea,  I  M.  k  Rob.  261. 

2  H 
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Proof  of 

a  declaration. 


5.  In  the  case 
of  an  entry 
made  in  the 
course  of 
busineas,  and 
in  discharge 
of  duty. 


Price  V.  Earl 
of  Torrington. 


interest,  it  is  always  admissible  in  evidence  for  what 
it  is  worth  (y). 

In  the  case  of  a  declaration  or  entry  coming  within 
the  rule  as  being  an  admission  against  interest,  proof 
of  the  handwriting  of  the  party,  and  his  death,  is 
enough  to  authorize  its  reception,  and  at  whatever  time 
it  was  made  it  is  admissible  (2;). 

5.  A  declaration  or  entry  made  by  a  person  strictly 
in  the  course  of  his  trade  or  business,  and  in  perform- 
ance of  his  duty,  and  without  any  apparent  interest  on 
his  part  to  misrepresent  the  truth,  if  made  at  or  near 
the  time  when  the  matter  in  question  occurred,  is 
evidence  after  his  death  against  third  persons  (a). 
The  entry  or  declaration  must  have  been  made  both 
in  the  course  of  business  and  in  discharge  of  duty  (&). 
The  leading  case  upon  this  principle  is  that  of  Price 
V.  Harl  of  Tonnngton  (c).  The  plaintiff  there  was  a 
brewer,  and  the  action  was  for  beer  sold  and  delivered 
to  the  defendant.  The  evidence  given  to  charge  the 
defendant  was,  that  the  plaintiff's  drayman,  who  had 
since  died,  had  in  the  usual  course  of  his  business, 
and  in  discharge  of  his  duty,  made  and  signed  a  note 
of  the  fact  of  the  delivery  of  the  beer  in  a  book  kept  for 
that  purpose.  It  was  held  that  this  was  good  evidence 
and  admissible. 


Distinction 
between  this 
class  of  cases 
and  the  pre- 
vious one. 


This  class  of  cases  is  entirely  distinct  from  that 
previously  mentioned  where  the  entry  is  admitted  as 
against  interest.  Here  the  entry  is  not  admitted  at  all 
on  that  ground,  but  simply  on  the  ground  of  duty  and 
course  of  business ;  it  must  also  be  carefully  noted  that 


(y)  Taylor  v.  WUham,  3  Ch.  D.  605  ;  35  L.  J.  Ch.  798 ;  in  which 
case  Jessell,  M.R.,  expressly  disapproved  of  Doe  d.  Gallop  v.  VfywU$y 
I  M.  &  Rob.  261  ;  Po weirs  Evidence,  184. 

(2)  Per  Parke,  B.,  in  Doe  v.  Turford,  3  B.  &  A.  898. 

(a)  Powell's  Evidence,  187-195. 

(6)  Mousey  v.  Allen,  13  Ch.  D.  558  ;  47  L.  J.  Ch.  76  ;  28  W.  R.  212  ; 
TrotUr  v.  Maclean,  13  Ch.  D.  574 ;  42  L.  T.  118  ;  28  W.  R.  244. 

(c)  2  S.  L.  C.  310 ;  Salkeld,  285. 
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here,  anlike  that  other  class  of  cases,  only  so  much  of  the 
entry  is  admitted  as  it  was  in  the  course  of  the  person's 
ordinary  business  and  duty  to  make,  and  no  matter  in 
the  entry  extraneous  to  this  can  be  admitted  (d). 

In  both  this  class  of  cases  and  that  in  which  This  and  the 
the  matter  is  admitted  as  against  interest,  not  only  ©huw ofcases 
are    statements    in    writing    admitted,   but    any    oral  include  oral 

o  .      .  Btatementa. 

statement  made  by  a  person  against  his  interest,  or 
in  the  course  of  his  business  and  duty,  is  also  equally 
admissible  (e).  There  is  no  distinction  in  principle 
between  the  written  entries  of  a  deceased  person 
and  his  verbal  declarations.  Where  the  statements 
are  merely  verbal,  there  is  reason  for  watching  more 
carefully  the  evidence  by  which  those  declarations 
are  proved,  but  if  it  is  clearly  shewn  that  they  were  in 
fact  made,  there  is  no  reason  whatever  why  there  should 
be  any  distinction  between  the  admissibility  of  the 
verbal  declarations  and  of  the  written  entries  (/). 

Evidence  of  general  reputation,  general  character,  Reputation, 
and   general   notoriety  is   original   evidence  and  not 
hearsay,  so    that   general   evidence    is    admissible  to 
prove  marriage,  except  in  prosecutions  for  bigamy,  or 
in  divorce  proceedings  (g). 

Presumptions  sometimes  furnish  evidence.     Thus,  Presumptions 
it  is  a  rule  that  where  a  person  goes  abroad  and  is  fumUiT*' 
not  heard  of  for  seven  years,  the  law  presumes  that  evidence, 
such   person   is   dead,  but  not  that   he   died   at   the  Presumption 
beginning  or  the  end  of  any  particular  period  during  2ter  seven 
those  seven  years  (A).     This,  however,  being  only  a  y®*"* 

(rf)  Chambers  v.  Bcmageoni,  i  C.  M.  &  R.  347 ;  Reg.  v.  Birmhigham^ 

1  B.  &  S.  763. 

(c)  See  Sussex  Peerage  Case,  11   C.  &  F.  85  ;  Siapylton  v.  doughy 

2  E.  &  B.  933 ;  and  2  S.  L.  C.  353. 

(/)  Per  Theaiger,  L.J.,  in  Bevdey  v.  Atkinson,  13  Ch.  D.  283  j  49 
L.  J.  Ch.  153  ;  28  W.  R.  638. 

{g)  Powell's  Evidence,  140. 

(A)  Nepcan  v.  BoCy  2  S.  L.  C.  542;  2  M.  &  W.  910;  Re  Rhodes, 
Rhodes  v.  Rhodes,  36  Ch.  D.  586 ;  56  L.  J.  Ch.  825  ;  57  L.  T.  652. 
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presamption,  is  liable  to  be  rebutted,  and  although,  as 
stated  above,  there  is  no  presumption  of  the  time  of 
death,  such  a  presumption  may  arise  from  particular 
circumstances  (k).  This  is,  however,  purely  matter  of 
evidence,  and  the  onus  of  proving  that  the  death  took 
place  at  any  particular  time  within  the  seven  years, 
lies  upon  the  person  who  claims  the  right  to  the 
establishment  of  which  the  fact  is  essential.  There 
is  also  no  presumption  of  law  in  favour  of  the  con- 
tinuance of  life,  though  an  inference  of  fact  may 
legitimately  be  drawn  that  a  person  ali^e  and  in  health 
on  a  certain  day,  was  alive  a  short  time  afterwards  (l). 
It  has  also  been  held  that  where  a  person  has  not  been 
heard  of  for  seven  years,  and  during  that  period — that 
is,  before  the  expiration  of  the  seven  years — a  gift  is 
made  to  him,  he  must,  until  the  contrary  is  shewn, 
be  taken  to  have  been  in  existence  at  the  date  of 
the  gift,  and  if  the  contrary  cannot  be  shewn,  there 
is  no  failure  of  the  gift,  but  it  will  go  to  his  repre- 
sentatives (m). 


Deeds,  &c., 
are  presumed 
to  liave  been 
executed  at 
their  date. 


Deeds  and  other  documents,  until  the  contrary  is 
shewn,  are  presumed  to  have  been  executed  or  written 
at  the  date  they  bear  (n). 


Deeds  and 
wills  prove 
themselves 
after  a  lapse 
of  thirty 
years. 


Public  records  and  documents  (o)  are  evidence  of 
their  own  authenticity ;  and  deeds  or  wills  which  are 
thirty  years  old,  and  come  from  the  proper  custody, 
or  from  that  custody  in  which  it  was  most  reasonable 


(k)  See  In  the  goods  of  Thompton,  12  P.  D.  loo  ;  56  L.  J.  P.  46  ;  36 
W.  K.  384. 

(I)  Wing  V.  Angrave,  8  H.  of  L.  Gas.  183 ;  Re  Pheni,  L.  R.  5  Oh. 
239 ;  39  L.  J.  Ch.  316 ;  Hickman  v.  Upmll,  L.  R  20  Eq.  136. 

(to)  Re  OorhiskUy'a  TruaU,  14  Oh.  D.  846 ;  49  L.  J.  Oh.  266 ;  28 
W.  R.  536. 

(n)  Powell's  Evidence,  156. 

(0)  As  to  what  are  public  documents,  see  Sturla  v.  Freeeia^  5  App. 
Gas.  623 ;  50  L.  J.  Oh.  86 ;  29  W.  R  217 ;  Brooke  v.  Brooke,  17  Oh. 
D.  833 ;  50  L.  J.  Ch.  528 ;  30  W.  R.  45  ;  Mayor  of  Mwncheeter  v. 
Lyons,  22  Oh.  D.  299  ;  Bidder  v.  Bridges,  34  W.  R.  514 ;  54  L.  T.  529, 
affirmed  by  Court  of  Appeal,  W.  N.  1 886,  p.  148.  As  to  proof  of  Acts 
of  Parliament,  proclamations,  &c,  see  also  45  Vict.  c.  9. 
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to  expect  to  find  them,  prove  themselves  (p).  The 
thirty  years  are  computed  from  the  date  of  the  instru- 
ment, even  in  the  case  of  a  will  (q).  In  connection  Extent  of 
with  this  rule  it  may  be  noticed  that  it  has  been  *  **""*• 
held,  that  in  the  case  of  the  execution  by  an  attorney 
of  a  deed  purporting  to  be  an  appointment  under  a 
discretionary  power,  the  Court  would  not  assume  that 
the  attorney  was  authorized  to,  and  could  lawfully  make, 
the  appointment.  In  other  words,  the  presumption 
does  not  go  beyond  the  bare  fact  of  execution  (r). 

II.  As  to  the  competency  of  witnesses  and  the  admissi'  li.  As  to  the 

7.7.,        ^        ^^'      1  -J  competency  of 

Inhty  of  particiuar  evidence.  witnesses,  Ac. 

As  a  general  rule,  every  person  is  a  competent  wit- 
ness in  an  action.  Formerly,  however,  an  atheist  was  AtheUts. 
incapable  of  giving  evidence,  because  he  was  unable  to 
take  an  oath,  the  rule  being  that  for  a  person  to  take 
an  oath  it  is  necessary  that  he  should  believe  in  the  ex- 
istence of  a  God  who  would  punish  in  a  future  state  (s). 
However,  it  is  now  provided  by  the  Oaths  Act,  1888  (t).  Oaths  Act, 
that  every  person  who  objects  to  be  sworn  on  the  * 
ground  that  he  has  no  religious  belief,  or  that  the  taking 
of  an  oath  is  contrary  to  his  religious  belief,  may 
make  a  solemn  affirmation  instead  of  taking  an  oath, 
in  all  places  and  for  all  purposes  where  an  oath  is  or 
shall  be  required  by  law,  and  that  if  such  person  shall 
wilfully,  falsely,  and  corruptly  affirm  anything  that,  if 
on  oath,  would  amount  to  perjury,  he  shall  be  liable  to 
prosecution  as  if  he  had  committed  perjury.     On  this 

{p)  Poweirs  Evidence,  158, 

Iq)  M*Kenire  v.  Frcuer,  9  Vea.  5. 

(r)  Re  Airey^  Airey  v.  StapUton  (1 897),  I  Gh.  164 ;  66  L.  J.  Ob.  152  ; 
76  L.  T.  151.  On  presumptive  evidence  generally,  see  Powell's  Evi- 
dence, 70-110.  See  also,  as  to  presumption  between,  vendor  and  pur- 
chaser, of  correctness  of  facts  recited  in  deeds  twenty  years  old,  37  A  38 
Vict.  c.  78,  s.  2.  See  also  further,  as  to  the  general  effect  of  recitals,  as 
between  vendor  and  purchaser,  44  A  45  Vict.  c.  41,  s.  3  (3). 

(«)  Omiehund  v.  Barker  (Willes,  550)  decided  that  if  a  witness  be- 
lieved in  a  God  who  would  punish  in  this  world,  that  was  sufficient, 
but  in  subsequent  cases  the  law  was  laid  down  as  stated  in  the  text. 

(0  51  A  52  Vict.  c.  46,  repealing  the  previous  provision  of  32  A  33 
Vict,  a  68,  s.  4. 
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Duty  of 
judge. 


Orimiiials  or 
I)er8ona  of 
infAmoua 
character  were 
formerly  ex- 
cluded from 
giving 

evidence,  but 
are  not  now. 


Discrediting 
witness. 


enactment  it  has  been  decided  that  where  a  witness  is 
desirous  of  making  an  affirmation  instead  of  taking  an 
oath,  it  is  the  duty  of  the  judge  presiding  at  the  trial 
to  himself  examine  the  witness,  and  ascertain  that  he 
objects  to  be  sworn  on  the  ground  either  that  he 
has  no  religious  belief,  or  that  the  taking  of  an  oath  is 
contrary  to  his  religious  belief  (u). 

Persons  who  were  infamous, — as  criminals, — were 
formerly  inadmissible  as  witnesses,  but  this  was  altered 
by  Lord  Denman's  Act,  which  provided  that  no  person 
shall  be  excluded  from  giving  evidence  by  incapacity 
from  crime  (v).  Any  person,  therefore,  whatever  he  may 
have  been  guilty  of,  is  competent  as  a  witness,  and  it  is 
for  the  jury  to  say  to  what  extent  they  will  credit  his 
testimony.  In  some  cases  it  may  be  important  to  bring 
before  the  jury  the  fact  of  the  witness's  crime  or  bad 
character,  to  shew  that  he  is  not  worthy  of  credence ;  and 
it  has  been  provided  that  a  witness  may  be  questioned 
as  to  whether  he  has  been  convicted  of  any  felony 
or  misdemeanour,  and  upon  being  so  questioned,  if  he 
either  denies  the  fact  or  refuses  to  answer,  it  shall  be 
lawful  for  the  opposite  party  to  prove  his  conviction 
(x)  ;  and  this  may  be  done  although  the  fact  of  the  con- 
viction be  altogether  irrelevant  to  the  matter  at  issue  in 
the  cause  (y).  It  is  also,  irrespective  of  this  enactment, 
quite  open  to  a  party  to  examine  a  witness  on  points 
affecting  his  character,  or  tending  to  discredit  him ; 
but  if  he  denies  such  points,  the  evidence  of  other 
witnesses  to  contradict  him  is  not  admissible,  unless  the 
fact  sought  to  be  established  is  material  to  the  issue  (2;). 


(tt)  Reg.  V.  Moore,  6i  L.  J.  M.  C.  80 ;  66  L.  T.  125 ;  40  W.  R.  304  ; 
Powell's  Evidence,  32. 

(v)  6  &  7  Vict.  c.  85,  8.  I  (Lord  Denman's  Act),  Powell's  Evidence, 
30,  31.  In  considering  this  subject  the  student  must  be  careful  not  to 
confuse  it  with  that  of  a  prisoner's  giving  evidence  for  himself  in  a 
criminal  prosecution,  which  is  now  permitted  by  the  Criminal  Evidence 
Act,  1898  (61  &  62  Vict.  c.  36). 

(x)  17  &  18  Vict.  c.  125,  s.  25. 

(y)  Ward  v.  Simfield,  49  L.  J.  C.  P.  696;  43  L.  T.  252. 

(?)  See  notes  in  Day's  Common  Law  Procedure  Acts  to  section  2$  of 
17  &  18  Vict.  c.  125. 
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A  party  producing  a  witness  who  deposes  contrary  to  Contradiction 
what  was  expected,  is  not  allowed  to  impeach  the  credit  wirness/*"* 
of  his  own  witness  by  giving  general  evidence  of  his  bad 
character ;  but  he  may,  in  case  the  witness  shall,  in  the 
opinion  of  the  judge,  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that  he 
has  made  at  other  times  a  statement  inconsistent  with 
his  present  testimony,  the  circumstances  of  such  state- 
ment being  first  mentioned  to  him,  and  he  being  asked 
whether  or  not  he  has  made  such  statement  (a),  and  if, 
on  being  so  asked,  he  does  not  admit  that  he  made  such 
statement,  proof  may  be  given  that  he  did  (6).  Where 
any  witness  has  made  a  previous  contrary  statement  in 
writing,  in  cross-examining  on  it,  it  is  not  necessary 
to  shew  him  the  writing,  but  if  it  is  intended  after- 
wards to  contradict  him  by  such  writing,  then,  before 
the  contradictory  proof  can  be  given,  his  attention 
must  first  be  called  to  those  parts  of  the  writing 
which  are  to  be  used  for  the  purpose  of  so  contradict- 
ing him  (c). 

Persons  were  also  formerly  excluded  from  giving  Persons 
evidence  if   in   any  way  interested   in   the  result   of  ih^J^uiti? 
the  action,  either  as  parties  or  otherwise  (d),  but  this  ^^  ^^^^  ^®'® 

rwM       n  •  •  1  1  •  formerly 

is  not  SO  now.     The  first  provision  on  the  subject  was  excluded  from 
made  by  Lord  Denman's  Act  (e),  which  provided  that  f^i^nce,  but 
no  person  ofiered  as  a  witness  should  be  thereafter  ^^^  '***^* 
excluded  from  giving  evidence  by  reason  of  incapacity 
from  interest,  but  this  was  not  to  extend  to  render 
competent  any  person   actually  a  party  to  any  suit, 
action,  or  proceeding  (/).     By  a  later  Act  (g),  however, 
it  was  provided  that  even  the  parties  to  any  action 
should  be  both  competent  and  compellable  witnesses  (h), 
except  in   proceedings    instituted   in   consequence  of 
adultery,  or  in  actions  for  breach  of  promise  of  mar- 


(a)  17  &  18  Vict.  0.  125,  8.  22.  {b)  Sect.  23. 

(0)  Sect.  24.  {d)  Powell's  Evidence,  30. 

(€)  6  &  7  Vict.  c.  85.  (/)  Sect.  i. 

ig)  14  &  15  Vict.  c.  99.  {k)  Sect.  2. 
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Provision  of 
the  Evidence 
AmeDdment 
Act,  1869. 


riage  (i).  And  it  has  now  been  provided  by  the 
Evidence  Amendment  Act,  1 869  (k),  that  the  parties 
to  any  action  for  breach  of  promise  of  marriage  shall 
be  competent  to  give  evidence  in  such  action,  provided, 
however,  that  no  plaintiff  in  any  such  action  shall 
recover  a  verdict  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other  material  evidence  in  support 
of  such  promise  (/) ;  and  that  the  parties  to  any  pro- 
ceedings instituted  in  consequence  of  adultery,  and  the 
husbands  and  wives  of  such  parties,  shall  be  competent 
to  give  evidence  in  such  proceeding ;  provided  that  no 
witness  in  any  proceeding,  whether  a  party  to  the  suit 
or  not,  shall  be  liable  to  be  asked,  or  bound  to  answer, 
any  question  tending  to  shew  that  he  or  she  has  been 
guilty  of  adultery,  unless  such  witness  shall  have 
already  given  evidence  in  the  same  proceeding  in  dis- 
proof of  his  or  her  alleged  adultery  (m). 


Husbands  and 
wives  of 
witnesses. 


Not  only  were  the  actual  parties  to  actions  excluded 
from  giving  evidence,  but  the  rule  applied  to  the  hus- 
bands and  wives  of  such  witnesses  (71),  but  this  is  not 
so  now  (0).  The  Act  upon  this  subject, 'however,  also 
provides  that  no  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  shall  be  compellable 
to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage  (jp). 


An  idiot 
cannot  give 


An  idiot  is  incapable  of  giving  evidence  (q),  and  so 

(i)  14  &  15  Vict.  c.  99,  B.  4.  And  in  criminal  cases  the  prisoner  is  also 
now  a  competent  witness  by  reason  of  the  Criminal  Evidence  Act,  1898 
(61  &  62  Vict.  c.  36). 

(*)  32  &  33  Vict.  c.  68.  (I)  Sect.  2. 

(m)  Sect.  3.  (»)  See  Powell's  Evidence,  41. 

(0)  16  &  17  Vict.  c.  83,  8.  2.  Under  the  Married  Women's  Property 
Acts,  1882  (45  &  46  Vict.  c.  75,  s.  12)  and  1884  (47  &  48  Vict.  c.  14, 
8.  i),  in  any  proceeding,  civil  or  criminal,  under  the  Act  of  1882,  a 
husband  and  wife  are  rendered  competent  to  give  evidence  against  each 
other.  As  to  the  omission  from  the  Act  of  1882  which  gave  rise  to  the 
Act  of  1884,  see  Hag.  v.  BrUOeton,  12  Q.  B.  D.  266. 

(j))  16  &  17  Vict.  c.  83,  8.  3.  See  also  as  to  criminal  cases  the 
Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  ss.  1,4. 

{q)  Powell's  Evidence,  24. 
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is  a  lunatic,  except  daring  a  lucid  interval,  when,  if  evidence,  nor 
duly  proved  that  it  is  a  lucid  interval,  he  is  a  perfectly  ^^ptTiu-ing 
competent  witness  (r).  TntenJal. 

A  deaf  and  dumb  person  is  a  competent  witness  a  deaf  and 
through  the  means  of  signs,  or  by  an  interpreter,  if  it  cTiTgivT"^'^ 
seems  that  he  has  sufficient  understanding  (s).  evidence. 

Children  may  or  may  not  be  competent  witnesses,  As  to  the 
the  matter  entirely  depending  upon  whether  they  cMiS«n7  ^ 
have  sufficient  intelligence.  "  Age  is  immaterial,  and 
the  question  is  entirely  one  of  intelligence,  which, 
whenever  a  doubt  arises,  the  Court  will  ascertain  to 
its  own  satisfaction  by  examining  the  infant  on  his 
knowledge  of  the  obligation  of  an  oath,  and  the 
religious  and  secular  penalties  of  perjury.  Although 
tender  age  is  no  objection  to  the  infant's  competency, 
he  cannot,  when  wholly  destitute  of  religious  edu- 
cation, be  made  competent  by  being  superficially 
instructed  just  before  a  trial  with  a  view  to  qualify 
him.  A  judge  may,  in  his  discretion,  postpone  a 
trial  in  order  that  a  witness  may  be  instructed  in  the 
nature  of  an  oath,  but  the  inclination  of  judges  is 
against  this  practice  "  (t). 

It  has  been  stated  that  deeds  and  other  documents 
thirty  years  old,  and  coming  from  the  proper  custody, 
prove  themselves  (u) ;  in  cases  when  this  is  not  so  it 
is  important  to  understand  the  different  ways  in  which 
they  may  be  proved. 


(r)  Powell's  Evidence,  25.  The  distinction  between  an  idiot  and  a 
lunatic  is,  that  the  former  has  always,  even  from  his  birth,  been  devoid 
of  understanding,  whilst  the  latter  has  by  some  subsequent  event  been 
deprived  of  it.     Powell's  Evidence,  24,  25  ;  see  also  ante,  p.  256. 

(<)  Powell's  Evidence,  25. 

(0  Powell's  Evidence,  25,  26.  On  the  hearing  of  a  charge  under  the 
Criujinal  Law  Amendment  Act,  1885  (48^49  Vict,  c  69),  s.  4,  a 
child  may  give  evidence  though  not  understanding  the  nature  of  an 
oath,  and  the  child  need  not  be  sworn.  Such  child's  evidence  must, 
however,  be  corroborated. 

(u)  ArUe,  pp.  484,  485. 
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It  is  not  now 
necessary  to 
call  an  attest^ 
ing  witness 
to  prove  an 
instrument 
not  requiring 
attestation. 


"It  was  a  common  law  principle  that  where  a  writing 
was  attested,  the  witnesses,  or  one  of  them,  must  be 
called  to  prove  the  execution  of  the  instrument ;  and 
it  was  not  competent  to  a  party  to  prove  it  even  by 
the  admission  of  the  persons  by  whom  it  was  exe- 
cuted "  (x).  The  most  apt  and  usual  way  even  now  of 
proving  any  instrument  which  has  been  attested  is  un- 
doubtedly, in  the  absence  of  admission,  by  calling  the 
attesting  witness ;  but  this  is  not  generally  absolutely 
necessary,  it  having  been  provided  that  "  it  shall  not 
be  necessary  to  prove  by  the  attesting  witness  any 
instrument  to  tlu  validity  of  which  attestation  is  not 
requisite,  and  such  instrument  may  be  proved  by  ad- 
mission or  otherwise,  as  if  there  had  been  no  attesting 
witness  thereto  "  (y). 


Different  ways 
in  which  sucn 
instruments 
not  requiring 
attestation 
maybe  proved. 


Instruments,  therefore,  not  requiring  attestation  may 
be  proved  in  any  of  the  following  ways : — 

1.  By  admission. 

2.  By  calling  the  attesting  witness,  if  there  is  one. 

3.  By  calling  any  person  who  actually  saw  the 
writing  or  signing,  or  the  party  who  wrote  it  or  signed 
it  himself. 

4.  By  calling  a  witness  who  has  acquired  a  know- 
ledge of  the  writing  in  question  by  having  seen  the 
person  write  at  some  other  time,  even  though  only 
once,  or  by  having  had  correspondence  with  such 
person  which  has  been  acted  upon. 

5.  By  comparison  of  the  writing  in  question  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  {z). 


Notice  to 
inspect  and 
admit. 


As  to  the  first  of  the  above  modes  of  proof,  it  may 
be  mentioned  that  a  notice  to  inspect  and  admit,  t.c.  a 
notice  to  the  other  party  or  parties  to  the  action  to 


[x)  Powell's  Evidence,  333. 

(^)  17  &  18  Vict.  c.  125,  8.  26;  see,  however,  on  this  enactment, 
Re  Rice,  32  Ch.  D.  35 ;  55  L.  J.  Oh.  799  ;  54  L.  T.  589  j  34  W.  R.  749. 
(z)  Poweirs  Evidence,  399,  40a 
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inspect  some  document  and  admit  its  execution,  is 
usually  given  just  before  the  trial  of  most  actions; 
the  other  party  or  parties  can  then  inspect  the  docu- 
ment, and  give  an  admission,  and  this  saves  further 
proof  of  execution,  and  in  case  of  refusal  or  neglect  to 
admit,  the  costs  of  proving  the  document  have  to  be 
borne  by  the  party  so  neglecting  or  refusing,  what- 
ever may  be  the  result  of  the  action,  unless  at  the 
trial  the  judge  certifies  that  the  refusal  to  admit  was 
reasonable ;  and  no  costs  of  proving  any  document  is 
allowed  unless  such  notice  has  been  given,  unless  in  the 
opinion  of  the  taxing-master  the  omission  to  give  the 
notice  has  been  a  saving  of  expense  (a).  The  object, 
therefore,  of  giving  this  notice  is  to  get  the  document 
admitted,  or  to  throw  the  expense  of  its  proof  on  the 
opponent  or  opponents  (6). 

Any  admission  made  under  such  a  notice  as  is  last  Meaning  of  an 
mentioned  is  made  "saving  all  just  exceptions"  (c),  beiilg made 
that  is,  that  the  party  admits  nothing  more  than  the  "»vingall 

.  •       .  .     .  J*"*  excep- 

bare  execution,  so  that,  for  instance,  the  admission  by  tions." 
a  person  of  his  handwriting  to  a  bill,  has  been  held  not 
to  preclude  him  from  objecting  to  its  admissibility  in 
evidence  on  the  ground  of  its  being  unstamped  (d). 

The  last  of  the  before- mentioned  modes  of  proof  As  to  proof  by 
of  handwriting,  viz.,  by  comparison  with  other  writings  i^^^^iSng^ 
by  the  same  person,  proved  or  admitted  to  be  genuine, 
was  not  formerly  allowed  (e),  but  it  is  now  otherwise  by 
reason  of  the  provisions  of  the  Common  Law  Procedure 
Act,  1854  (/).  Under  this  enactment  persons  skilled 
in  comparing  handwritings  may  be  called,  though  quite 

(a)  15  &  16  Vict.  c.  76,  8.  117. 

(6)  As  to  the  notice  to  produce  usually  given  before  going  to  trial, 
see  ant^*,  p.  475;  and  as  to  both  notices,  see  Indermaur's  Manual  of 
Practice,  171.  Also  as  to  a  notice  to  admit  facts,  see  Order  xxxil. 
rule  4;  Indermaur's  Manual  of  Practice,  114. 

(c)  15  &  16  Vict.  c.  76,  8.  117. 

(d)  Vane  v.  Whittington,  2  Dowl.  (N.  S.)  757. 
(c)  Doe  d.  Mudd  v.  Suckemioref  5  A.  &  E.  703. 
(/)  17  &  18  Vict.  c.  125,  8.  27. 
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unconnected  with  the  writer,  to  prove  that  by  a  com- 
parison, and  a  careful  observance  of  the  different  letters, 
and  the  general  style,  with  a  document  or  documents 
proved  or  admitted  to  be  genuine,  they  are  of  opinion 
that  the  handwriting  in  question  is  the  work  of  the  same 
person ;  bat  this  kind  of  evidence,  from  its  manifest 
uncertainty,  has  of  late  years  been  much  disfavoured. 
For  the  purpose  of  comparison  the  disputed  writing  must 
always  be  produced  in  court,  so  that  the  enactment  does 
not  apply  to  documents  which  are  not  produced,  and 
of  which  it  is  sought  to  give  secondary  evidence  (g). 


To  prove 
inBtruments, 
aotually 
requiring 
attestation, 
the  attesting 
witoeas  must 
be  caUed ; 


unless  dead, 
or  abroad,  or 
not  to  be 
found. 


But  where  attestation  is  necessary  to  the  validity  of 
an  instrument,  and  proof  is  required  of  it,  the  attesting 
witness  or  one  of  the  attesting  witnesses,  if  living, 
must  be  called  as  a  witness  Qi),  The  student  is  re- 
minded that  some  of  the  chief  instruments  requiring 
attestation  are  wills  and  codicils  to  wills  (i),  warrants 
of  attorney,  and  cognovits  (A),  bills  of  sale  (/),  and  ap- 
pointments under  powers  and  other  instruments  which 
the  person  giving  the  authority  for  their  execution 
has  directed  shall  be  attested  (m).  '  When,  however,  an 
attesting  witness  is  dead  or  abroad,  or  for  some  other 
reason  cannot  be  produced  after  due  efforts  to  bring 
him  before  the  Court,  evidence  of  his  handwriting  may 
be  given ;  and  if  there  are  several  attesting  witnesses 
who  cannot  be  produced,  generally  it  is  sufficient  to 
prove  the  handwriting  of  one  of  such  witnesses  (w). 


What  it  is 
Buffloient  for 
an  attesting 
witness  to 
depose  to. 


Although  an  attesting  witness,  on  being  called  to 
prove  the  execution  of  an  instrument,  states  that  he 


{g)  See  Day's  Common  Law  Procedure  Actn,  notes  to  sect.  27  of  17 
&  18  Vict.  c.  125  ;  Powell's  Evidence,  333. 

(k)  Whyma/n  v.  Garth,  8  Ex.  803. 

(*)  I  Vict.  c.  26,  s.  9. 

(i)  I  &  2  Vict.  c.  1 10,  8.  9 ;  32  &  33  Vict.  c.  62,  s.  24 ;  anU,  pp.  10,  1 1. 

{J)  41  k  42  Vict  c  31,  8.  10 ;  45  &  46  Vict,  c  43,  8.  8;  anU,  pp. 
z 14-122. 

(m)  Ab  to  the  execution  of  powers  of  appointment  by  will  or  deed 
respectively,  see  i  Vict.  c.  26,  s.  10,  and  22  &  23  Vict.  c.  35,  b.  12. 

(n)  Poweirs  Evidence,  335 ;  and  see  Baxendale  v.  De  Valmer,  57 
L.  T.  556. 
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does  not  remember  the  actual  fact  of  the  execution,  bat 
yet  he  deposes  that,  seeing  his  signature  to  the  attesta- 
tion, he  is  therefore  sure  he  saw  the  party  execute  the 
deed,  or  sign  the  document,  this  is  quite  sufficient  proof 
of  the  execution  (0). 

Probate  of  a  will,  or,  if  lost,  an  examined  copy,  or  Mode  of 
an  exemplification,  is  the  proper  and  conclusive  evidence  ^[^^[^^1*  ^^^^ 
of  the  executors'  title,  and  the  validity  and  contents  of 
the  will  so  far  as  regards  personalty,  which  includes 
chattels  real  (p).  In  the  case,  however,  of  an  action 
involving  the  question  of  title  to  land,  or  any  descrip- 
tion of  realty,  it  was  formerly  necessary  to  produce  the 
original  will  (q\  but  the  Court  of  Probate  Act,  1857, 
provides  that  in  any  action,  where  necessary  to  estab- 
lish a  devise  of  or  affecting  real  estate,  it  shall  be  law- 
ful for  the  party  intending  to  establish  such  devise,  to 
give  to  the  opposite  party,  ten  days  at  least  before  the 
trial,  notice  that  he  intends  at  the  trial  to  give  in  evi-  Notice, 
dence,  as  proof  of  the  devise,  probate  of  the  will,  or 
letters  of  administration  with  the  will  annexed,  or  a  copy 
thereof,  stamped  with  any  seal  of  the  Probate  Court  (r); 
and  in  every  such  case  such  probate  or  letters  of 
administration,  or  copy  thereof  respectively,  stamped 
as  aforesaid,  shall  be  sufficient  evidence  of  the  will  and 
its  validity,  notwithstanding  the  same  may  not  have 
been  proved  in  solemn  form,  unless  the  party  receiv- 
ing such  notice  shall,  within  four  days  after  such 
receipt,  give  notice  that  he  disputes  the  validity  of 
such  devise  (s).  It  has  been  decided  that  even  in  the  Effect  of 
absence  of  a  counter-notice  the  probate  is  only  suffi-  counter-notice, 
cient,  or  piHmd  facie  evidence,  and  that,  therefore,  the 
party  omitting  to  give  such  counter-notice  is  not,  on 


(0)  Per  Bayley,  J.,  Maugham  v.  ffubbard,  8  fi.  &  C.  16 ;  Powell's 
Evidence,  335. 

{p)  Powell'B  Evidence,  301,  302. 

(5)  Ibid.,  303.  304. 

(r)  Now  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice. 

(«)  20  &  21  Vict  c  77,  8.  64. 
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bis  part,  precluded  from  giving  evidence  against  the 
validity  of  the  will  (t).  If  the  will  has  been  proved  in 
solemn  form,  it  is  provided  that  the  probate  shall  not 
only  be  sufficient,  but  conclusive  proof  (u). 


Land  Transfer 
Act,  1897. 


As  regards  the  proof  of  a  devise  of  freeholds,  it 
appears,  however,  now  that,  by  reason  of  the  Land 
Transfer  Act,  1897  (v),  in  the  case  of  deaths  on  or 
since  January  i,  1898,  probate  either  in  common  or 
in  solemn  form  is  equally  conclusive  evidence  to  prove 
a  devise,  and  that  without  giving  any  notice.  The 
reason  is  that  the  Act  (w)  provides  that  all  enact- 
ments and  rules  of  law  relating  to  the  effect  of  pro- 
bate as  regards  chattels  real,  shall  apply  to  real  estate 
so  far  as  the  same  are  applicable.  The  expression 
"  real  estate,'*  however,  does  not  include  copyholds, 
and  therefore,  as  regards  a  devise  of  copyholds,  the 
law  still  remains  as  stated  in  the  last  paragraph  (x). 


A  person  is 
not  allowed 
to  make 
evidence  for 
himself;  so, 
for  instance, 
a  man's  books 
are  not 
evidence  for 
him. 


A  person  is  not  allowed  to  make  evidence  for  him- 
self, so  that  a  person's  own  books  are  not  evidence 
for  him,  nor,  indeed,  is  anything  written,  said,  or  done 
by  a  person  having  an  interest,  any  evidence  for  him, 
for  this  would  be  self-serving  evidence.  But  many 
documents  and  facts,  not  in  themselves  evidence,  may 
be  admitted  to  refresh  a  witness's  memory  (y),  for 
here  he  speaks  to  the  facts  from  separate  knowledge,  - 
only  assisted  by  this  extraneous  matter;  thus,  for 
instance,  a  witness  may  refer  to  his  own  books  of 
account  for  this  purpose,  or  to  some  entry  in  a  diary 
or  other  book,  and  it  is  not  actually  necessary  that 
the  entry  should  have  been  made  at  the  time,  but  it  is 
sufficient  if  made  shortly  afterwards,  so  that  he  may 
be  presumed  then  to  have  had  accurate  memory  on  the 


(t)  Barradaugh  v.  Orecnfioughf  L.  R.  2  Q.  B.  612. 

(u)  20  &  21  Vict  c.  77,  8.  62. 

(v)  60  &  61  Vict.  0.  65. 

(w)  Sect.  2  (2). 

{x)  Sect.  I  (4). 

(y)  Powell's  Evidence,  336-339. 
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point  (z).  And  where  any  memorandum  or  entry  is 
produced  in  court  to  a  witness,  such  memorandum  or 
entry,  or  so  much  thereof  as  is  used  to  refresh  the 
witness's  memory,  must  be  shewn  to  the  opponent,  who 
is  entitled  to  cross-examine  on  it  (a). 

Witnesses  are  required  to  depose  to  facts,  and  not  Evidence  of 
to  give  forth  mere  matters  of  opinion,  but,  not  with-  "pinion.*' 
standing  this,  there  are  many  cases  in  which  the 
opinion  partakes  in  its  nature  of  fact,  and  is  there- 
fore receivable  in  evidence.  In  Mr.  Poweirs  work 
upon  Evidence  (6)  there  are  stated  to  be  three  classes 
of  civil  cases  in  which  evidence  consisting  of  matters 
of  opinion  is  receivable,  viz. : — 

1 .  On  questions  of  identification ;  e.g.  in  the  case 
of  a  long-absent  claimant  of  property,  or  in  the  case 
of  identification  of  handwriting. 

2.  To  prove  the  apparent  condition  or  state  of  a 
person  or  thing;  e.g.  in  the  case  of  an  assault,  to 
prove  fi-om  a  person's  manner  his  intention,  or  to 
prove  the  state  of  some  building,  or  of  some  goods  the 
subject  of  the  action. 

3.  To  prove  matters  strictly  of  a  professional  or 
scientific  character,  by  skilled  or  scientific  witnesses ; 
e.g.  in  cases  of  terms  having,  in  some  business,  or 
amongst  a  particular  class,  a  special  and  peculiar 
meaning,  or  in  cases  where  words  of  a  scientific  or 
exceptional  character  are  used,  or  the  comparison  of 
handwriting  with  other  handwriting  to  tell  its  genuine- 
ness. And  not  only  may  a  witness  be  called  to  prove 
the  meaning  of  terms  or  matters  in  his  opinion,  but 
even  dictionaries  or  other  books  may  be  referred  to. 
The  evidence,  however,  by  experts,  of  matters  of  opinion, 
is  always  received  with  great  caution  (c). 


{z)  Poweirs  Evidence,  338,  339 ;  Heywood  v.  Dodson,  44  L.  T.  285  ; 
Buxion  V.  Oarfitf  44  L.  T.  287. 

(a)  Powell's  Evidence,  338. 

(6)  Pages  93,  94. 

(c)  See  per  Lord  Campbell,  10  CI.  &  F.  191 ;  and  see  also  arUey 
p.  492. 


Digitized  by 


Google 


496 


OF  BVIDENCE  IN  CIVIL  CASKS. 


Affidavit  on 
interlocutory 
application 
may  contain 
statements 
founded 
merely  on 
belief. 


The  foregoing  remarks  apply  generally,  not  only 
to  oral  evidence,  bnt  also  to  affidavits ;  bat  on  inter- 
locutory applications  affidavits  may  contain  statements 
founded  only  on  the  deponent's  belief,  with  the 
grounds  of  such  belief,  so  that  practically  to  a  certain 
extent  hearsay  evidence  is  here  admitted  (d). 


Effect  of  the 
non-stamp- 
ing of  an 
instrument 
requiring  a 
stamp — time 
for  stamping, 
&c. 


A  document  requiring  a  stamp  cannot  be  given  in 
evidence  without  one,  except  in  criminal  proceedings, 
or  for  the  purpose  of  proving  some  collateral  or  inde- 
pendent fact  (e).  There  are  some  instruments  which 
require  to  be  stamped  before  execution,  «.//.  articles 
of  clerkship  to  a  solicitor ;  but,  generally,  after  exe- 
cution fourteen  days  are  allowed  within  which  to 
stamp  an  agreement,  and  thirty  days  within  which  to 
stamp  an  instrument  under  seal ;  and  an  instrument 
executed  abroad  may  be  stamped  within  thirty  days 
after  being  received  in  the  United  Kingdom.  If  not 
stamped  within  these  times,  the  unstamped  instrument 
can  only  be  stamped  on  payment  of  the  unpaid  duty, 
and  a  penalty  of  ;6^io,  and  also  by  way  of  further 
penalty,  where  the  unpaid  duty  exceeds  ;flO,  of 
interest  on  such  duty  at  the  rate  of  £s  per  cent  per 
annum  from  the  day  upon  which  the  instrument  was 
first  executed  up  to  the  time  when  such  interest  is 
equal  in  amount  to  the  unpaid  duty  (/). 


If    an    instrument   is    not    stamped,   or   has   been 


wno  objects  ii    an    insi;rumeni;   is    uoi^    suimpea,    or    nas    oeen 

of  stamp!^*'**^  insufficiently  stamped,  the  opponent  may,  when  it  is 
tendered  in  evidence,  object  to  it  on  that  ground  ;  but, 
strictly,  it  is  the  place  of  the  officer  whose  duty  it  is 
to  read  the  instrument,  to  call  the  attention  of  the 
judge  to  the  fact;  and  even  then,  if  the  instrument 
is  one  which  may  legally  be  stamped  after  execution. 


{d)  Order  zzzviii.  rule  3  ;  Indermaur's  Manual  of  Practice,  229. 

(f)  Powell's  Evidence,  537,  542. 

(/)  54  &  55  y^ci.  c.  39,  8.  15.  The  Commissioners  of  Inland 
Revenue  have,  however,  in  special  cases,  power  to  remit  or  reduce  the 
penalty  on  memorial  to  them.     See  anUf  p.  312,  note  {k). 
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it  may,  on  payment  to  sach  officer  of  the  amount  of 
the  unpaid  duty  and  the  aforesaid  penalty  payable 
on  stamping,  and  also  on  payment  of  a  further  sum 
of  ;£^i,  be  received  in  evidence,  saving  all  just  excep- 
tions on  other  grounds  (g), 

III.  Cases  of  Privilege, — It  has  been  pointed  out,  ill.  Cases  of 
in  discussing  the  subject  of  libel  and  slander,  that  ^"^^  ®*®" 
there  are  certain  circumstances  in  which  a  party  is 
privileged  to  make  assertions  which  in  ordinary  cases 
would  be  libellous  or  slanderous,  but  which  are  from 
such  circumstances  prevented  from  being  so  (7i).  So, 
also,  in  matters  of  evidence,  generally  speaking  a  wit- 
ness must  answer  all  questions  put  to  him  relating 
to  the  subject-matter  of  the  action,  or  in  any  way 
relevant  to  it;  but  there  are  certain  cases  in  which, 
from  special  circumstances,  either  the  witness  is 
privileged  from  being  obliged  to  disclose  the  matter, 
or  some  third  person  has  a  right  to  object  to  his 
doing  so. 

There  are  two  chief  cases  of  privilege,  viz. : — 

1.  A  witness   is  not  compellable   to   disclose   any  i.  Facta  that 
matter  that  may  tend  to  criminate  him,  or  to  expose  ^minate.  ^ 
him  to  a  penalty  {%) ;  and 

2.  Professional    communications    between   counsel,  2.  Professional 
solicitors,  or  their  clerks,  and  their  clients,   made  in  tro™*!*""*^* 
confidence,  cannot   be   disclosed  without   the   client's 

consent,  nor  can  a  client  be  compelled  to  disclose  any 
communication  made  in  confidence  to  such  professional 
adviser  (i). 

As  to  the  first  case  of  privilege.     The  question  at  Who  is 
once  presents  itself,  who  is  to  be  the  person  to  judge  whetheV"*"* 


{9)  54  &  55  Vict,  c  39,  B.  14. 

{h)  See  arUe,  pp.  389-394. 

(t)  Powell'a  Evidence,  lOO. 

{k)  Ibid.,  106,  107 ;  Eaclic  v.  Anderson,  52  L.  J.  Ch.  81 ;  31  W.  R. 
320 ;  47  L.  T.  543.  It  seems  also  that  statements  made  at  joint  con- 
sultations between  parties,  and  their  counsel,  or  their  solicitors,  are 
privileged.     BochefaucatUd  v.  BousUd,  65  L.  J.  Ch.  794  ;  74  L.  T.  783. 

2  I 
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answering 
a  question 
may  tend 
to  criminate 
witness. 


of  whether  or  not  a  qoestion  asked  has  a  tendency  to 
criminate  the  witness  or  expose  him  to  a  penalty — ^the 
person  asked  the  question,  or  the  presiding  jodge? 
After  various  conflicting  dicta  (I)  the  law  may  be  now 
stated  to  be  as  follows:  Where  a  witness  refuses  to 
answer  a  question  put  to  him  on  the  ground  that  his 
answer  may  tend  to  criminate  him,  his  mere  state- 
ment of  his  belief  that  his  answer  will  have  that  effect 
is  not  enough  to  excuse  him  from  answering,  but  the 
Court  must  be  satisfied,  from  the  circumstances  of  the 
case,  and  the  nature  of  the  evidence  which  the  witness 
is  called  upon  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  him  from  his  being  compelled 
to  answer.  But  if  it  is  once  made  to  appear  that  the 
witness  is  in  danger,  great  latitude  should  be  allowed 
to  him  in  judging  for  himself  of  the  effect  of  any  par- 
ticular question.  Subject  to  this  reservation,  the  judge 
is  bound  to  insist  on  the  witness  answering,  unless  he 
is  satisfied  that  the  answer  will  tend  to  place  him  in 
peril  (m). 


A  witness  is 
not  always 
bound  to 
answer  a 
question 
tending  to 
degrade  bim. 


Where  a  question  is  asked  a  witness  which  will  not 
actually  tend  to  criminate  him  or  expose  him  to  any 
penalty,  but  is  yet  one  the  answer  to  which  may  tend 
to  degrade  him,  if  it  is  not  actually  material  to  the 
issue,  but  merely  some  point  tending  to  affect  his 
character,  and  thus  reduce  damages,  or  to  have  some 
other  incidental  effect,  he  is  not  bound  to  answer 
it  (n). 


Distinction  This  first  case  of  privilege  has  always  been  wider  in 

and  equity  as    equity  than  at  law;  for  in  equity  any  question  the 

pri^eg«"^°^  answer  to   which   might  subject  the  witness  to  any 

pains  or  penalties,  or  to  ecclesiastical  censure,  or  a 

(I)  See  FUher  v.  Ronald,  12  C.  B.  762  ;  Reg.  v.  OarheU,  I  Den.  236 ; 
Reg.  V.  Boyea,  i  B.  &  S.  311  ;  and  see  per  Parke,  B.,  in  Oahome  v. 
London  Dockt  Co.^  10  Ex.  698. 

(wi)  Ex  parte  Reynolds,  re  Reynolds,  20  Oh.  D.  294;  51  L.  J.  Cb. 
766  ;  46  L.  T.  508  ;  30  W.  R.  651. 

(n)  Powell's  Evidence,  105,  106. 
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forfeiture  of  interest,  has  been  held  to  be  within  the 
rule  (0) ;  and  it  is  presumed  that,  as  the  rules  of  equity 
are  now  generally  to  prevail  (p),  this  is  now  the  case 
in  all  divisions  of  the  High  Court  of  Justice. 

The  rule  of  privilege  upon  this  ground  extends  not  privilege  of  a 
only  to  a  man  himself,  but  also  to  his  wife,  so  that  a  ^^®' 
wife  cannot  be  compelled  to  answer  any  question  which 
may  expose  her  husband  to  such  consequences  (q), 

A  witness  cannot  object  to  answer  any  question  upon  No  privilege 
the  mere  ground  that  his  answer  might  expose  him  to  anaww  might' 
a  civil  action  (r).  f*P<»?  witoeai 

^  '  to  a  civil 

action. 

A  witness  may,  of  course,  waive  his  privilege  and  a  witnesji  may 
answer  at  his  peril,  for  he  is  the  party  concerned,  and  privu'eg^and 
if  he  chooses  to  waive  the  privilege  that  the  law  allows  answer  a 

...  ,  questioD 

him,   there   is   nothing   to   prevent  his  doing  so  (s).  tending  to 
There  are  several  cases  in  which  it  has  been  expressly  S^i^^ooaeB™ 
provided,  by  different  statutes,  that  a  witness  cannot 
refuse  to  answer  questions  as  to  certain  matters  on 
the  ground  that  the  answers  would  criminate  him,  but 
that  such  answers  shall  not  be  used  against  him  in 
a  criminal  proceeding  arising  out  of  the  same  transac- 
tion (t).     With  regard  to  a  bankrupt  being  examined 
under  the  Bankruptcy  Act,  1883,  as  to  his  property,  Bankruptcy, 
he  is  bound  to  make  the  fullest  disclosure,  and  is  not 
entitled  to  any  privilege  on  the  ground  that  his  answer 
may  tend  to  criminate  him  (u). 

(0)  Powell's  Evidence,  106. 

(p)  Judicature  Act,  1873,  s.  25  (11). 

{q)  CartwriglU  v.  Qreen^  8  Yes.  410  ;  PoweU's  Evidence,  102. 

(r)  Powell's  Evidence,  102. 

(«)  Ibid. 

(0  Ibid.,  103-105.  Thus  in  an  inquiry  under  the  Explosive  Sub- 
stances Act,  1883  (46  Vict,  c  3),  a  witness  examined  thereunder  is 
not  excused  from  answering  any  question  on  the  ground  that  the 
answer  thereto  may  criminate,  or  tend  to  oriminate  him ;  but  any 
statement  made  by  any  person  in  answer  to  any  question  put  to  him  on 
such  an  examination  is  not,  except  in  the  case  of  an  indictment  or  other 
criminal  proceeding  for  perjury,  admissible  in  evidence  against  him  in 
any  proceeding,  civil  or  criminal.     (Sect.  6  (2). ) 

\u)  Ex  parU  ScJiofidd,  re  Firth,  6  Oh.  D.  230;  46  L.  J.  Bk.  112. 
As  regards  frauds  by  agents,  bankers,  or  factors,  it  is,  however,  pro- 
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In  tli«  case  of 
professional 
oommunica- 
tions  the 
privilege  is 
the  client's. 


In  cases  of 
privilege 
upon  this 
ground  the 
relationship 
of  solicitor 
and  client 
need  not  be 
existing  at 
the  time. 


Reg.  V.  Cox 
and  Railton. 


As  to  the  second  chief  ground  of  privilege,  this  is 
of  a  very  different  nature,  for  in  the  first  case  the 
privilege  is  always  that  of  the  witness^  which  he  may 
at  his  option  waive,  but  in  this  case,  where  counsel, 
solicitors,  or  their  clerks  are  witnesses,  the  privilege 
is  not  theirs,  but  that  of  the  client,  and  it  is  not  in 
such  a  case  the  witness  who  may  waive  the  privilege, 
but  the  client ;  and  if  the  client  does  not  so  waive  it, 
then  the  witness  is  not  allowed  to  make  any  such  dis- 
closure (ic).  And  for  this  case  of  privilege  to  exist,  it 
is  not  necesary  that  the  position  of  solicitor  and  client 
should  be  actually  subsisting  at  the  time ;  it  is  quite 
sufiicient  if  it  has  existed  at  some  past  time,  and  the 
communication  in  question  took  place  whilst  that  re- 
lationship existed.  This  rule  of  privilege  is  founded 
upon  principles  of  public  policy,  for  if  some  such  rule 
did  not  exist,  no  man  would  know  what  he  was  safe  in 
disclosing  to  his  professional  adviser  {y).  However,  it 
must  be  borne  in  mind  that  a  communication  made  by 
a  client  to  his  solicitor,  not  with  the  view  of  obtaining 
advice,  but  for  the  purpose  of  obtaining  information 
upon  some  matter  of  fact,  or  for  some  purpose  other 
than  in  the  ordinary  position  of  solicitor  and  client, 
is  not  privileged  {z)\  and  also  that  professional  con- 
fidence and  professional  employment  are  essential  to 
render  communications  between  solicitors  and  their 
clients  privileged.  Where,  therefore,  the  client  has 
a  criminal  object  in  view  in  his  communication  with 
his  solicitor,  one  of  these  elements  must  necessarily  be 
absent,  and  a  communication  between  a  solicitor  and 
his  client,  which  was  a  step  preparatory  to  the  com- 
mission of  a  criminal  offence,  is  admissible   as   evi- 


vided  that  a  statement  or  admission  made  by  any  person  in  any  com- 
pulsory examination  in  bankruptcy  shall  not  be  evidence  against  that 
person  in  any  proceeding  in  respect  of  any  such  offence  (53  &  54  Vict. 

C<  71    8,  27\ 

{x)  WiUon  V.  Rastally  4  T.  R.  759. 

(y)  See  per  Lord  Brougham,  in  Bolton  v.  Corporation  of  Liverpool,  1 
M.  &  K.  84. 
(z)  See  Poweirs  Evidence,  117,  118  ;  0*Shea  v.  Wood,  65  L.  T.  3a 
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dence    in    the    prosecution    of    the    client    for   such 
offence  (a). 

A  solicitor  employed  to  obtain  the  execution  of  a  Solicitor, 
deed,  and  who  is  one  of  the  witnesses,  is  not  precluded,  wrtnewl*'"^ 
on  the  ground   of  breach   of  professional  confidence,  ^^JJJJJ® 
from  giving  evidence  as  to  what  passed  at  the  time 
of    execution,  by    which   the   deed    may    be    proved 
invalid  (6). 

The  student  will  observe  that  part  of  the  rule  in  a  client  also 
this  class  of  cases  of  privilege  is  also  that  a  client  ^m^lled  to 
cannot  be  compelled  to  disclose  any  communication  <^"*^i5*®^.  , 

'^  ,  .  T    .  confidential 

made  in    confidence   to    his    professional   adviser   (c).  comnmnica- 
This  seems  to  follow  naturally  upon  the  same  reason-  tohUpro- 
ing,  and  here,  of  course,  the  privilege  is  that  of  the  ^^''1^^*^ 
witness.     This  privilege  of  the  client  can  always  be 
waived  by  him,  and   if  waived,  a  witness   who   has 
objected  to  answer  a  question  on  the  ground  of  his 
client's  privilege  must  then  answer  it. 

If  seems  that  a  solicitor  called  upon  to  produce  any  it  is  for  a 
document  of  his  client's,  must  exercise  his  own  dis-  decWe^'^*** 
cretion  as  to  producing  it,  and  that  it  is  not  for  the  J^u*^®^?  1,^ 
judge  to  decide  whether  or  not  it  ought  to  be  pro-  is  called  on 
duced  (d).     Where,  however,  an  inquiry  was  directed  privileged!  " 
as  to   what    separate   estate    a   married    woman   was 
entitled,  and  the   solicitor   for   the   married   woman's 
trustees   was   subpoenaed   on  the   inquiry  to  produce 
documents,  and  he  refused  on  the  ground  of  privilege 
to  produce  a  deed  under  which  the  married   woman 
was   entitled   to   certain   separate   property,   and  also 
refused  to  state  the  names  of  the  trustees,  it  was  held 
that  the  privilege  could  not  be  claimed,  and  that  he 


{a)  Reg.  v.  Cox  and  Railtony  14  Q.  B.  D.  153  ;  54  L.  J.  M.  C.  41  ; 
52  L.  T.  25 ;  33  W.  R.  396. 

(6)  Crawcour  v.  Salter,  18  Ch.  D.  30;  45  L.  T.  62. 

(c)  Avte^  p.  497. 

(rf)  Volant  V,  SoycTf  12  C.  B.  231. 
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A  document 
privileged  in 
A  solicitor*! 
handfl,  it  not 
privileged 
if  he  parts 
with  it. 


must  both  produce  the  deed  and  state  the  uames  of 
the  trustees  (e). 

Although  some  document  originally  in  a  solicitor's 
possession  would,  had  it  remained  in  his  possession, 
have  been  privileged,  yet,  if  he  has  parted  with  it  to 
some  other  person,  although  he  should  not  have  done 
so,  yet  the  privilege  is  gone,  and  it  may  be  given 
in  evidence  by  the  party  into  whose  possession  it  has 
corae(/).. 


No  privilege  This  case  of  privilege  does  not  extend  beyond  the 

of  medical        persons  named  (g);  thus,  medical  men  (h)  and  clergy- 
clergymen        ™®°  W  ^^®  °^*  within  the  rule,  though  some  doubts 
have  been  expressed  as  to  the  latter  (k). 

Communioa-  AH  Communications  in  or  with  reference  to  litigation, 

prejudice.****^  which  are  expressed  to  be  "without  prejudice,"  are 
privileged  (l) ;  but  when  an  offer  is  made  in  a  letter 
written  *'  without  prejudice,"  and  such  offer  is  accepted, 
or  when  an  admission  is  made  in  a  letter  subject  to  a 
condition,  and  such  condition  has  been  performed,,  the 
letter  can  be  used  in  evidence  against  the  writer, 
notwithstanding  that  it  was  written  "without  pre- 
judice "  (m).  A  letter  cannot  be  made  privileged  by 
being  simply  marked  "  private  and  confidential "  (n). 
Anonymous  letters  sent  to  a  barrister  or  solicitor  with 
reference  to  a  matter  in  which  he  is  concerned  are 
privileged,  but  not  anonymous  letters  sent  to  the  party 

(«)  jBwsUI  V,  Tanner,  i6  Q.  B.  D.  i ;  55  L.  J.  Q.  B.  53 ;  34  W.  R. 
35  ;  S3  L.  T.  446. 

(/)  See  Cleave  v.  Jones,  21  L.  J.  Ex.  105, 

(^r)  See  a/nte,  p.  497. 

(A)  Lee  v.  HammerUm,  12  W.  R.  975. 

(i)  Broad  v.  PiU,  M.  &.  M.  233. 

[k)  See  Powell's  Evidence,  121,  122.  A  purRuivant  of  Heralds' 
College  is  not  in  the  position  of  a  legal  adviser,  and  communications 
between  him  and  the  person  employing  him  are  not  privileged  {Slade  v. 
Tucker,  14  Ch.  D.  824 ;  49  L.  J.  Ch.  644  ;  28  W.  R.  807). 

(/)  Walker  v.  WUsher,  23  Q.  B.  D.  337  ;  58  L.  J.  Q.  B.  501 ;  37 
W.  R.  723. 

(wi)  Powell's  Evidence,  251,  252. 

(n)  Kitcai  v.  Short,  48  L.  T.  641. 
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to  the  action  himself  (0).     Letters  between  a  country 
solicitor  and  his  town  agents  are  privileged  (p). 

In  addition  to  the  foregoing  may  be  mentioned  two  Some  other 
other  cases  of  privilege,  which,  however,  are  of  much  ^yfiege. 
less  importance  in  civil  proceedings  than  the  two  chief 
cckses  th^t  have  been  given.    The  first  is,  that  a  witness 
cannot  be  asked,  and  will  not  be  allowed  to  state,  any 
facts,  or  to  produce  any  documents,  the  disclosure  of 
which  may  be  prejudicial  to  the  public  interest  (q),  e.g. 
in  the  case  of  some  high  documents  of  Stat«.     The  state  docu- 
second  is,  that  evidence  may  sometimes  be  excluded  in  "*®^*'- 
a  civil  case  on  the  ground  of  indecency  (r) ;  but  the 
indecency  must  be  something  of  a  very  exceptional 
character,  as  tending  to  outrage  all  conventional  pro- 
priety, or  involving  some  matter  particularly  affecting 
domestic  morality.     It  may,  however,  be  safely  stated 
that  this  rule  is  of  such  a  very  fine  nature  as  to  be 
practically  of  very  little  importance,  or  perhaps  of  no 
importance  at  all. 

IV.    Of  some   miscdlaneoiLS  points    on  the  law  of  iv.  Misceiia- 

evidence. 

In  any  action  the  onus  probaruiiy  or  burden  of  proof.  The  onus 
is  on  the  person  who  asserts  the  affirmative  side  of  the  ?h^J^n"*° 
question  (5),  that  is  to  say,  that  any  person  who  asserts  averting  the 

^    n         .    \  -,  ,  ^  ,1      ,  .  affirmative  in 

a  fact  IS  bound  to  prove  that  fact  to  enable  him  to  an  action, 
succeed  in  his  case,  and  it  is  not  necessary  for  the 
person  alleging  the  negative,  to  prove  it  in  the  first 
instance.  At  a  trial,  therefore,  it  is  generally  for  the 
person  on  whom  the  affirmative  lies  to  begin.  In  all 
cases,  by  the  affirmative  is  not  merely  meant  the 
affirmative  in  point  of  form,  but  the  affirmative  in 
substance,  and  the  true  test  for  determining  on  whom 


(0)  Re  HdUmoay,  Young  v.  HoUoway,  12  P.  D.  167  ;  $6  L.  J.  P.  81 ; 
57L.T.515;  35W.R.751. 
(p)  Cait  V.  Tourle,  19  W.  R.  56. 
[q)  PoweH's  Evidence,  125. 
(r)Ibid.,  130,  131. 
(«)  See  Brown's  Law  Diet.  374,  tit.  "  Onus  probandi." 
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the  affirmative  lies  is  this  :  If  no  evidence  was  offered, 
who  would  be  unsuccessful  in  the  action  ?  It  is  for 
the  party  who  would  be  unsuccessful  in  such  event  to 
commence  (t). 

An  instance  Instances  without  number  to  illustrate  the  foregoing 

of  this.  remarks  could  be  easily  given.     Thus,  take  an  ordinary 

action  for  goods  sold  and  delivered :  here,  if  *the  de- 
fendant in  his  statement  of  defence  denies  the  sale 
and  delivery,  or  otherwise  puts  the  question  in  issue, 
if  the  plaintiff  offered  no  evidence  the  verdict  would  be 
for  the  defendant,  so  here  the  ontis  probandi  lies  on 
the  plaintiff;  but  if  the  defendant  admits  the  sale 
and  delivery  of  the  goods,  but  sets  up  some  counter- 
claim against  the  plaintiff,  in  this  case,  if  the  de- 
fendant gave  no  evidence,  the  verdict  would  be  for 
the  plaintiff,  so  here  the  ontiS  probandi  lies  on  the 
defendant. 

But  Bometimos  But  there  are  numerous  cases  in  which,  in  conse- 
tion*o"tho  quence  of  presumptions  of  the  law,  the  oniis  probandi 
law  puts  the     ij^g  qq  i}^q  party  on  whom  it  would  not  lie  but  for 

on  ui  probandi  . 

wiiere  it  such  prcsumptiou.     Thus,  in  an  action  on  any  ordinary 

otherwise  be.  simple  coutract,  it  is  for  the  plaintiff  to  prove  that 
the  essentials  of  a  simple  contract  exist,  unless  the 
contract  is  admitted  by  the  defendant  (w);  but  as 
bills  of  exchange  and  promissory  notes  are  presumed 
to  have  been  given  for  a  valuable  consideration  until 
the  contrary  is  shewn  {x\  here  it  lies  on  the  party 
who  denies  the  consideration  to  prove  his  denial.  It 
is,  however,  sufficient  for  a  defendant  to  prove  some- 
thing in  the  nature  of  fraud  in  the  prior  dealings 
with  the  instrument,  and  if  he  does  this,  the  plain- 
tiff is  then  bound  to  shew  how  he  became  possessed 
ofit(y). 


{t)  Amos  V.  Hughes,   i   M.  &  Rob.  464 ;   iDdermaur's  Manual  of 
Practice,  179,  180. 
{u)  As  to  what  are  the  essentials  of  a  simple  contract,  see  ante,  p.  33. 
(«)  See  ante,  p.  193. 
(y)  Smith  V.  Braiiie,  16  Q.  B.  244 ;  20  L.  J.  Q.  B.  201. 
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Again,  where  a  person  takes  an  interest  under  a  Aa  to  the  caae 
voluntary  settlement,  or  any  other  voluntary  instru-  settlement.  ^^ 
ment,  and  proceedings  are  instituted  to  set  aside  or 
otherwise  question  his  interest  thereunder,  the  burden 
of  proof  lies  on  the  defendant  to  prove  that  such 
voluntary  instrument  was  fairly  and  honestly  made, 
without  any  fraud  or  pressure  upon  his  part,  and  if 
he  stood  in  a  fiduciary  capacity  towards  the  person 
making  such  voluntary  instrument,  he  must,  in  addi- 
tion, shew  how  the  intention  to  make  it  was  produced 
in  the  other  person  (z). 

A  child   born   during  wedlock  is  presumed  to  be  A  child  born 
legitimate,  a  presumption  which,  however,  is  capable  wedkSk  is 
of  being  rebutted  (a),  though  the  burden  of  proof  lies  gj®fj*"j^*^ 
on  the  party  who  denies  the  legitimacy  (6),   unless,  until  the 
indeed,  the  circumstances  are  such  as  to   rebut  the  shewing " 
presumption  of  legitimacy,  e.g.  non-access  between  the 
husband  and  wife  (c).     There   are   also  many  other 
cases  in  which  the  presumption  of  the  law  puts  the 
omts  probandi  where  it  would  not  be  but  for  that  pre- 
sumption, but  to  go  into  them  is  beyond  the  scope  of 
the  present  work  (rf). 

It  has  already  been  stated  that  the  person  on  whom  Right  to 
the  affirmative  lies  has  the  right  to  begin  (e),  but  it  has  ^^ISoSS'''' 
long  been  an  established  rule  at  law  that  in  actions  of  inj'irie*.  &«• 
libel,  slander,  and  in  respect  of  other  personal  injuries, 
or,  indeed,  in  any  action  where  the  plaintiff  seeks  to 
recover  actual  damages  of  an  unascertained  amount, 
he  is  entitled   to  begin,  although   the  affirmative  of 


(2)  Per  Lord  Eldon,  Gibson  v.  Jeyes,  6  Ves.  266  ;  Hoghton  v.  ffoghton, 
15  Beav.  299 ;  Cooke  v.  LamottCj  15  Beav.  234. 

{a)  BosviUe  v.  Attorney- General,  12  P.  D.  177;  56  L.  J.  P.  97; 
57  L.  T.  88 ;  36  W.  R.  79. 

(6)  Banbury  Peeratje  Caae,  i  S.  &  S.  155. 

(c)  Uawet  V.  Draegar,  23  Ch.  D.  173 ;  52  L.  J.  Cb.  449 ;  48  L.  T. 
518  ;  31  W.  R.  576. 

{d)  See  some  in  Powell'fl  Evidence,  325-330. 

(«)  Ante,  p.  503. 
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the   issue    raay,   in   point   of  form,  be  with    the   de- 
fendant (/). 


Leading 
qnestionii 
Hre  not 
allowed  in  an 
examination 
in  chief. 


Leading  questions  cannot  be  put  to  a  witness  hy 
the  person  on  whose  behalf  he  is  called  (g).  By  a 
"  leading  question "  is  meant  some  question  put,  or 
framed,  in  such  a  form  as  to  suggest  to  the  witness 
the  answer  that  is  desired  (h).  Thus,  if  at  a  trial  it  is 
desired  to  elicit  from  a  witness  the  efifect  of  a  certain 
conversation,  the  proper  way  to  put  the  question  is  to 
simply  ask  the  witness  what  then  took  place,  or  to  that 
efiect,  and  it  is  not  allowable  to  state  in  the  question 
the  conversation,  and  ask  the  witness  if  it  did  not  take 
place,  for  this  would  be  a  leading  question  (t).  The 
reason  of  the  rule  prohibiting  leading  questions  must 
be  apparent  to  all,  and  it  has  been  well  stated  in 
Mr.  Powell's  work  on  Evidence  (k)  to  be  "because 
the  object  of  calling  witnesses  and  examining  them 
vivd  voce  in  open  court,  is  that  the  judge  and 
jury  may  hear  them  tell  their  own  unvarnished 
tale  of  the  circumstances  which  they  are  called  to 
attest." 


AlUer  in  croBs- 
exaroination, 
or  in  examina- 


an  adTerse 
witness. 


In  cross-examination  of  a  witness,  however,  or  even 
in  examination  in  chief  of  an  adverse  witness,  leading 
tion  in  chief  of  questions  may  be  asked,  for  the  reason  of  such  questions 
not  being  ordinarily  admitted  in  the  evidence  in  chief 
is,  because  the  witness  is  presumed  to  be  desirous  of 
assisting  the  person  for  whom  he  is  called  to  give 
evidence,  but  in  cross-examination,  or  in  the  examina- 
tion in  chief  of  an  adverse  witness,  there  can  be  no 
such  presumption,  and  the  reason  for  the  rule  failing, 
it  does  not  apply. 


(/)  Powell's  Evidence,  278 ;  Indermaur's  Manual  of  Practice,  179, 
180. 

(g)  Powell's  Evidence,  424. 

(A)  Brown's  Law  Diet.  307. 

(»')  See  an  instance  of  a  leading  question  in  a  cnminal  case  in  Powell's 
Evidence,  424,  425. 

(k)  Page  424. 
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If,  when  an  action  is  called  on  for  trial,  the  plaintiff  Ponition  of  a 
appears  and  the  defendant  does  not,  the  plaintiff  does  SefendanUf 
not  necessarily  have  judgment,  but  he  must  prove  his  hia  opponent 
claim  so    far   as   the  burden  of  proof   lies  on  him ;  appear  at  the 
and  if,  when  an  action  is  called  on  for  trial,  the  de- 
fendant appears  and  the  plaintiff  does  not  appear,  the 
defendant,  if  he  has  no  counter-claim,  is  entitled  to 
judgment  dismissing  the    action;    but    if   he   has   a 
counter-claim,  then  he  must  prove  such  counter-claim 
so  far  as  the  burden  of  proof  lies  on  him ;  but  any 
verdict  or  judgment  obtained  where  one  party  does 
not   appear   at   the   trial,   may   be   set   aside  by   the 
Court  or  a  judge  upon  such  terms  as  he  may  see  fit, 
upon  an  application  made  within  six  days  after  the 
trial  (m). 

Admissions  between  the  parties  to  an  action  may  Admissiom 
frequently  do  away  with  the  necessity  that  would  other-  ^'th  the^*^ 
wise  exist  for  strict  evidence.     The  term  "  admissions  '*  "^^J"**^  ^^ 
is  here  used  to  denote  the  mutual  concessions  which  evidence, 
the  parties  to  an  action  make  in  the  course  of  their 
pleadings,  and  the  effect  of  which  is  to  narrow  the 
area  of  facts  or  allegations  requiring  to  be  proved  by 
evidence  (n).     The  most  usual  case  of  admissions  that 
occurs  in  ordinary  actions  is  the  admission  of  docu- 
ments under  a  notice  to  inspect  and  admit,  which  has 
already  been  noticed  (0)  ;  but  there  may  be  many  other 
cases  of  admission,  e.g,  admissions  of  facts  in  any  plead- 
ing, or  on  a  notice  to  admit  facts,  which  may  be  given 
by  either  party  not  later  than  nine  days  before  the  day 
for  which  notice  of  trial  has  been  given  (p),  and  any 
admission  made  in  any  letter  of  one  of  the  parties, 
or  of  his  solicitor  or   agent,  unless   such   letter  has 
been  expressed  to  have  been  written  "without  pre- 


(w)  Order  xxxvi.  rules  31,  32  ;   Indermaur's  Manual  of  Practice, 
182. 
(n)  Brown's  Law  Diet.  21. 
(0)  Ante,  pp.  490,  491. 
ip)  Order  xzxii.  rule  4. 


Digitized  by 


Google 


508  OF  KVIDKNCB  IN  CIVIL  CASKS. 

judice."  Having  reference  to  the  last  point,  it  is  usoal 
and  proper,  in  any  letter  written  with  a  view  to  the 
compromise  of  an  action,  to  state  that  it  is  written 
**  without  prejudice ; "  but  when  any  letter  has  been 
written  with  such  a  statement,  then  all  subsequent 
letters  following  thereon  are  within  the  rule  although 
not  so  expressed  (q). 

Effect  in  one  If  an  admission  is  made  in  some  pleading  or  other 
adnSwion "  proceeding  in  one  action,  it  can  be  given  in  evi- 
madein  deuce   in   another   action   as  a  cogent  admission   on 

anotheraciion.  .ii..ii  . 

his  part,  especially  if  it  has  been  put  m  on  oath,  as 
would  be  the  case  as  regards  an  answer  to  interro- 
gatories (r). 

Admissions  An   admissiou  need   not  necessarily  be  in  writing, 

pwol^or^by  ^^^  ^^  ^^7  ^  ^7  parol,  e,g.  in  the  course  of  conver- 
oonduct,  &c.     sation ;   and   acts,  conduct,  manner,   demeanour,   and 

acquiescence,  may  operate  as  admissions  if  they  can 

be  so  fairly  construed  (5). 

Effect  of  Counsel  may  at  a  trial   bind  their  clients  by  any 

coST  ^^  admissions  they  in  their  discretion  see  fit  to  make  (0, 
agents,  &c.  and  where  an  order  has  been  made  by  the  consent,  or 
on  the  admission,  of  counsel,  the  party  for  whom  such 
counsel  appeared  cannot  afterwards  arbitrarily  with- 
draw any  such  consent  or  admission,  but  the  other 
party  is  entitled  to  perfect  the  judgment  or  order  and 
to  proceed  thereon,  subject  to  the  right  of  the  party 
objecting  to  counsers  consent  or  admission,  to  apply 
to  the  Court  that  made  the  order  to  be  relieved  from 
the  consent  or  admission  on  the  ground  of  mistake  or 
surprise,  or  for  other  suflScient  reason  (tc).  An  agent 
can  only  bind  his  principal  by  admissions  when  the 


(7)  Hoghton  v.  Hoghton,  15  Beav.  278.     See  also  ante^  p.  502. 
(r)  Fleet  v.  Perrins,  L.  R.  i  Q.  B.  536. 
(«)  Powell's  Evidence,  229,  230. 
(0  See  Smnfcn  v.  Swinfen,  18  C.  B.  485. 

(u)  Harvey  v.  Croydon  Union  Sanitary  AuthoHty,  26  Ch.  D.  249; 
53  L.  J.  Ch.  707  ;  so  L.  T.  291  ;  32  W.  R.  389. 
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making  of  such  admissions  comes  within  the  scope  of 
his  ordinary  and  usual  authority  (x) ;  and  a  wife  can 
only  bind  her  husband  by  her  admissions  so  far 
as  she  can  be  said  to  have  his  authority,  express 
or  implied,  to  do  so  (y),  so  that  even  in  an  action 
against  a  husband  for  his  wife's  tort,  her  admis- 
sion of  it  cannot  be  given  in  evidence  against 
him  (z). 

An  infant  cannot  make  admissions,  nor  generally  infants, 
can  his  guardian  or  next  friend  do  so  for  him  (a). 

We  have  seen  in  the  foregoing  pages  that  there  are  Function  of 
many  kinds  of  proof  that  may  be  tendered  that  cannot  •jy^-'^f®*^ 
or  ought  not  to  be  received.  It  is  for  the  presiding  evidence, 
judge  to  determine  as  to  the  admissibility  of  particular 
evidence.  There  is  also  another  and  perhaps  even 
more  important  point,  viz.,  as  to  the  credence  to  be 
given  to  a  witness,  for  very  often  evidence  of  a  most 
conflicting  character  is  given  at  a  trial.  It  is  for  the 
jury  to  decide  on  the  point  of  credence,  for  they  sit 
to  try  the  facts  of  the  case,  and  in  exercising  their 
judgment  they  should  regard  the  whole  circumstances 
connected  with  a  witness;  they  should  look  to  his 
demeanour,  and  see  whether  he  appears  to  be  giving 
his  evidence  in  an  honest  and  straightforward  man- 
ner, and  whether  he  appears  to  be  an  over-zealous 
witness,  unduly  anxious  to  befriend  the  party  on 
whose  behalf  he  is  called,  in  which  case  he  must  be 
regarded  with,  at  any  rate,  some  suspicion.  They 
should  look,  also,  in  cases  of  conflicting  evidence,  not 
only  to  outward  circumstances,  but  to  inner  matters, 
and  consider  any  interest  or  possible  motive  that  the 


(x)  This  is  dimply  on  the  ordinary  principle  of  the  power  of  an  agent 
to  bind  his  principal,  as  to  which  see  a^Ue,  p.  146. 

iy)  This,  again,  is  on  the  ordinary  principle  of  the  power  of  the  wife 
to  bind  her  husband,  as  to  which  see  ante,  pp.  249-255. 

(z)  Bean  v.  White,  7  T.  R.  112. 

(a)  Powell's  Evidence,  245. 
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witness  may  have,  that  may  tend  to  weaken  his 
evidence,  and  look  even  to  his  general  character  and 
past  doings,  as  some  criterion  on  the  all-important 
question  of  truth  (6). 

(6)  As  to  the  mode  of  taking  evidence,  and  of  enforcing  the  at- 
tendance of  witnesBes,  and  generally  on  the  practice  of  the  Court 
thereon,  the  atudeut  is  referred  to  Indermaur'a  Manual  of  Practice, 
174-177. 
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A. 
Abandonment, 

Of  a  wrecked  vessel,  438,  439. 

Abatement, 

Of  a  nuisance,  337,  338. 

Acceptance, 

And  receipt  of  goods  within  the  4th  section  of  Sale  of 

Gk)ods  Act,  1893,  101-103. 
Of  bills  :  See  Bills  of  ExcHANoa 

Accident, 

A  person  not  liable  for  accidental  injury  if  free  from 

fault,  356. 
But  otherwise  if  any  negligence,  or  if  the  party  was 

doing  an  unlawful  act,  356. 
Liability  for  fire  caused  by,  439. 
What  will  be  an  inevitable  accident,  443. 

Accidental  Injury, 

A  person  is  not  liable  for,  if  he  is  free  from  fault,  356. 

Accord  and  Satisfaction, 

A  smaller  sum  cannot  satisfy  a  greater,  but  something 

different  may,  265,  266. 
Definition  of,  and  generally  as  to,  272. 
The  value  of  the  satisfaction  cannot  be  inquired  into, 

273- 
Acknowledgment, 

To  take  a  case  out  of  the  Statutes  of  Limitation,  59, 

276-278. 
An  unqualified  admission  of  account  being  open  is 

sufficient,  277. 
Must  always  be  in  writing,  59,  277. 
Effect  of,  by  one  of  several,  277,  278. 
Must  have  been  made  before  action,  278. 
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Act  op  God, 

As  to  what  is,  128,  note  (c). 

Actio  personalis  moritur  cum  personA, 
Meaning  of  maxim,  6,  7,  327,  359,  422. 
Distinction  as  to  when  maxim  applies  and  when  it  does 

not,  6,  7. 
Applies  generally  to  actions  of  breach  of  promise  of 

marriage,  6,  7. 
Exceptions  to  maxim,  327,  359,  423. 
Provisions  of   the  Fatal   Accidents   Act,    1846,  and 

decisions  therein,  423,  424. 

Actual  Partner:  See  Partnership. 

Admissibility  of  Evidencb  :  See  Evidence. 
It  is  for  judge  to  decide  as  to,  509. 
Distinction  between  admissibility  and  credence,  509. 

Admissions, 

An  unqualified  admission  of  an  account  being  open  is 

a  sufficient  acknowledgment  to  revive  statute-barred 

debt,  277. 
On  a  notice  to  inspect  and  admit,  491. 
Meaning  of  **  saving  all  just  exceptions,"  491. 
May  do  away  with  necessity  of  strict  evidence,  507. 
Effect  of,  if  made  in  some  other  action,  508. 
May  occur  by  parol,  or  even  by  conduct,  508. 
Effect  of,  by  counsel,  agents,  &c.,  508. 
Infants  cannot  make,  509. 

Adultery  Proceedings, 

Parties  to,  are  competent  witnesses,  488. 

Adverse  Witness, 

May  be  contradicted,  487. 

If  intended  to  contradict  him  by  a  writing,  his  atten- 
tion must  first  be  called  to  it,  487. 

Advertisement, 

Action  may  be  brought  for  reward  offered  by,  40. 
May  constitute  contempt  of  Court,  375. 

Advocate, 

Absolutely  privileged  in  what  he  may  say  in  the  course 
of  his  advocacy,  393. 
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Affidavit, 

When  used  on  an  interlocutory  application,  may  con- 
tain a  statement  founded  upon  deponent's  belief,  496. 

Affirhation, 

By  witness  under  the  Oaths  Act,  1888,  485,  486. 

Agent:  See  Principal  and  Agent. 

Agreement:  See  Simple  Contract — Combination. 

For  lease,  effect  of  going  into  possession  under,  75. 

Agricultural  Fixtures,  72-74. 

Agriculture, 

Provisions  of  Workmen's  Compensation  Act,  1900,  as 
to  workmen  in,  435. 

Aliens, 

Who  are,  258. 

Their  position  prior  to  and  since  the  Naturalization 
Act,  1870,  258. 

Alterations  in  Instruments, 

Effect  of,  after  execution,  182,  183. 

Ambiguity, 

Rule  as  to  admissibility  of  evidence  to  explain,  27,  28. 

Difference  between  patent  and  latent,  27,  28. 

Distinction  as  stated  by  Lord  Chief-Justice  Tindal, 
27,  28. 

The  case  of  O088  v.  Lord  Nwjenty  29. 

If  an  instrument  is  so  ambiguous  as  to  make  it  doubt- 
ful if  a  bill  or  note,  it  is  in  the  election  of  the  holder 
to  treat  it  as  either,  191. 

Animals, 

As  to  property  in,  345. 

Injuries  done  by  and  to,  348-351. 

Apartments, 

Agreement  for  letting  of,  64,  note  (/). 

Apology, 

Effect  of,  in  an  action  for  libel,  395,  396. 

Special  provision  in  the  case  of  libels  in^  newspapers, 

396. 

2  £ 
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Appobtionment  of  Rent, 
Provisions  as  to,  87,  88. 

Apprentice:  See  Master  and  Servant. 

Position  of,  with  regard  to  premium  paid,  if  master 
dies  or  becomes  bankrupt,  48. 

A  master  is  bound  to  provide  medical  attendance  for 
indoor  apprentice,  though  not  for  an  ordinary  ser- 
vant, 231. 

Liability  of  an  infant  apprentice,  241. 

Is  liable  to  be  reasonably  chastised  by  master,  367. 

Appropriation  op  Payments, 
The  rule  as  to,  264,  265. 
Exception  to  general  rule,  265,  note  (/). 
Creditor  may  appropriate  even  to  a  statute-barred  debt, 
265. 

Arbitration, 

Submission  to,  by  one  of  several  partners,  not  good, 

159. 
Under  Workmen's  Compensation  Act,  1897,  433- 

Arbitrator, 

Not  liable  for  mistake  or  errors  of  judgment,  if  he  acts 
honestly,  322. 

Arrest, 

When  a  constable  may  arrest  without  a  warrant,  373. 

When  a  private  person  may  arrest  another,  373,  374. 

Power  of  pawnbrokers  to,  374. 

Under  the  Debtors  Act,  1869,  375-378. 

Liability  for  malicious  arrest,  379. 

Definition  of  malicious  arrest,  379. 

Distinction  between,  and  imprisonment  for  debt,  379. 

Articled  Clerk  :  See  Apprentice. 

Assault  and  Battery, 

Definition  of  assault  and  of  battery,  361,  362. 

What  will  constitute  an  assault,  362,  363. 

Instances  of  assaults,  363. 

A  merely  passive  act  cannot  amount  to,  364. 

Consenting  to  an  assault,  364. 

Distinction  between,  364. 

May  amount  to  mayhem,  364. 
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Assault  and  Battery — continued. 

An  action  may  be  brought  here  for^  though  committed 
abroad,  364,  365. 

But  protection  possible  by  reason  of  local  Act  of  In- 
demnity, 365. 

May  be  justifiable  in  defence  of  one's  person,  or  in  de- 
fence of  husband,  wife,  child,  relative,  neighbour,  or 
friend,  365. 

Or  in  defence  of  one's  property,  366. 

Or  on  account  of  a  person's  peculiar  position,  367. 

May  be  committed  irrespective  of  malice,  368. 

May  be  committed  indirectly,  as  by  the  throwing  of  a 
squib,  368. 

When  principal  liable  for  assault  committed  by  his 
agent,  368. 

Remedies  for,  368,  369. 

Wife  cannot  sue  her  husband  for,  not  even  if  she  has 
since  been  divorced,  369. 

Damages  recoverable  in  respect  of,  470. 

ASSIQNMENTS   OF   LEASES, 

Must  be  by  deed,  64. 

Association, 

Of  more  than  twenty  persons  illegal  if  not  registered, 
226. 

Assurance, 

Definition  of,  206. 

Three  things  generally  impliedly  warranted  in  a 
marine  policy,  207. 

But  in  a  time  policy  no  implied  warranty  of  seaworthi- 
ness, 207,  note  (q). 

Meaning  of  term  "seaworthy,"  207,  note  (q). 

Contracts  of  fire  and  marine  assurance  are  contracts 
of  indemnity,  208. 

But  contracts  of  life  assurance  are  not,  208. 

Rights  in  respect  of  insurance  by  vendor  of  house  he 
has  agreed  to  sell,  208. 

Wager  policies  not  allowed,  208,  209. 

A  person  to  insure  must  have  an  insurable  interest, 
but  a  person  may  insure  his  own  life,  or  a  wife  her 
husband's,  209. 
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A88URANCB — coTitinuetL 

Under  Married  Women's  Property  Act,  1882,  assur- 
ance may  be  effected  for  separate  use  of  wife  and 
children,  subject  to  rights  of  creditors,  209,  210. 

As  to  effect  of  concealment  on  a  policy,  210. 

Contracts  of,  are  uherrimx  fideij  210. 

Necessity  of  disclosing  alteration  of  circumstances 
occurring  after  offer  to  insure,  210. 

Effect  of  suicide  on  a  policy,  210,  211. 

Life  and  marine  policies  are  by  statute  assignable, 
164,  211. 

Atheists, 

Rule  as  to  evidence  of,  formerly,  485. 
May  now  give  evidence   under  provisions  of  Oaths 
Act,  1888,  485,  486. 

Attesting  Witness, 

When  it  is  necessary  to  call,  492. 

Course  when  he  is  dead  or  cannot  be  found,  492. 

What  it  is  sufficient  for  him  to  depose  to,  492,  493. 

Attorney  :  See  Solicitors. 
Warrant  of,  10. 

Attornment  Clause, 

In  a  mortgage  constitutes  a  bill  of  sale,  116. 

But  clause  may  still  be  of  some  value,  116,  note  (e). 

Auction, 

Sale  of  goods  by,  103. 

Auctioneer, 

How  he  may  be  liable  for  conversion,  352,  353. 
Is  not  protected  from  consequences  of  a  wrongful  sale 
because  he  sold  in  market  overt,  353. 

Average, 

General  and  particular,  202. 


B. 
Bail, 

Agreement  to  indemnify  is  illegal,  294,  295. 

Bailee, 

Estopped  from  denying  the  title  of  his  bailor,  18. 
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Bailiff  :  See  Distress. 

Bailments  :  See  also  particular  titles. 
Generally,  122-143. 
Lord  Holt's  division  of,  122. 
The  cases  of  Coggs  v.  Bernard  and   Wihon  v.   Bretty 

123- 
Distinction  between  a  pawn,  a  lien,  and  a  mortgage, 

125. 
As  to  pawnbrokers,  126,  127. 
Carriers,  128-138. 
Innkeepers,  1 38-141. 
Lodging  and  boarding  house  keepers,  142. 
Another  division  of,  142. 

Banker  and  Customer  :  See  Cheque. 
Relation  between,  193. 
Who  is  a  customer  of  a  bank,  196. 
Statutory  provisions  as  to  banker's  books  in  evidence, 
476. 

Bankrupt, 

Cannot  on  his  examination  object  to  answer  question 
on  the  ground  that  it  may  criminate  him,  500, 
note  (m). 

Bankruptcy, 

As  to  proof  of  judgment  debt  in,  13. 

Administration  of  estates  in,  13. 

Position  of  voluntary  settlements  in,  19,  20. 

Debt  barred  by,  is  not  revived  by  mere  promise  to 

pay,  47. 
Right  of   trustee   in,   to  disclaim  onerous   property, 

87. 

In  event  of,  trade  or  business  goods  comprised  in  a 
conditional  bill  of  sale  pass  to  trustee  if  in  bank- 
rupt's possession,  122. 

As  to  assignment  of  a  dividend  in,  164,  note  (J), 

Married  woman  cannot  be  made  a  bankrupt  unless 
trading  apart  from  husband,  248,  249. 

Composition  with  creditors  under  provisions  of  the 
Bankruptcy  Act,  1890,  267. 

Purchase  of  property  from  a  bankrupt  before  he  has 
discharge  in,  344. 
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BABEIfiTBRS, 

Cannot  recover  their  fees,  218. 
Are  not  liable  for  negligence,  219. 
Contracts   between,  and  clients  as  to   their  servioes 
void,  219. 

Battery  :  See  Assault  and  Battery. 

Beadle, 

Is  justified  in  forcibly  removing  a  person  disturbing 
congregation,  367. 

Begin, 

Who  has  the  right  to,  at  trial,  503. 

Belief  :  See  Evidence. 

An  affidavit  on  an  interlocutory  application  may  con- 
tain a  statement  founded  only  on  deponent's  belief, 
496. 

Betting:  See  Gaming  Contracts. 

Beyond  Seas:  See  Limitation  of  Actions. 
Meaning  of,  275. 

Bills  of  Exchange  and  Promissory  Notes, 
Origin  of  the  system  of  exchange,  166. 
This  subject  now  governed  by  Act  of  1882,  166. 
Definitions  of  a  bill,  a  promissory  note,  and  a  cheque, 

166. 
Advantages  derived  from,  166,  167. 
Forms  of,  168. 
When  negotiable,  169. 
Effect  of  making  a  bill  payable  to  an  unnamed  person, 

169. 
What  is  a  sufficient  acceptance,  169. 
Two  classes  of  persons  liable  on  bills  and  jiotes,  170. 
Engagement  of  the  acceptor,  170. 
Acceptance  for  honour  or  S2ipra  protest,  170. 
B.eferee  in  case  of  need,  170. 
Accommodation  acceptance,  171. 
The  giving  of  parol  evidence  to  shew  no  consideration, 

Distinction  between  general  and  qualified  acceptance, 
172. 
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Bills  of  Exchange  and  Promissory  Notes — continued. 

Acceptance  of,  may  be  either  general  or  qualified, 
172. 

Difference  between  indorsement  in  blank  and  special 
indorsement,  173. 

Right  of  party  to  whom  instrument  payable  to  order 
transferred  without  indorsement,  173. 

Blank  indorsement  may  be  converted  into  special  in- 
dorsement, 173. 

Position  of  indorsers  of  bills  or  notes,  173. 

Indorsement  may  be  restrictive,  173. 

Effect  of  an  indorsement  "«a?w  recours"  174. 

Sale  of,  174. 

Holder  in  due  course,  174. 

Effect  of  accepting,  making,  or  indorsing  "per  proc,,*^ 

ITS' 
Liability   of  an   executor   or   administrator  making, 

accepting,  or  indorsing,  175,  176. 
How  bills  and  notes  may  be  made  payable,  1 76. 
Days  of  grace,  176. 
Statute  of  Limitations  runs  from  date  of  instrument 

payable  on  demand,  177. 
But  no  interest  payable  until  demand,  177,  note  (o). 
Meaning  of  the  term  "usance,"  177. 
Non-dating  or  wrong  dating  of  instrument,  177. 
As  to  presentment  and  notice  of  dishonour  generally, 

178-182. 
What  is  sufficient  notice  of  dishonour,  179,  180. 
To  whom  given  generally,  and  in  the  case  of  death,  180. 
Time  for  giving  it,  180. 
Cannot  be  sued  upon  until  the  day  after  it  is  due, 

180,  note  (e). 
Delay  in  giving  notice  of  dishonour,  181. 
When  notice  of  dishonour  dispensed  with,  181. 
Effect  of  alterations  after  execution,  182-184. 
Carelessness   in  accepting  so  that  fraud  committed, 

183. 

Difference  in  transfer  of  bills  or  notes  before  and  after 
becoming  due,  particularly  as  to  a  stolen  or  lost  bill, 
184. 

What  is  a  sufficient  consideration  for  a  bill  or  note, 

187. 
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Bills  of  Exchange  and  Promissory  Notes — continued. 
As  to  negotiable  instruments  generally,  184,  185. 
Forgery  of  a  bill  or  note  cannot  confer  any  title,  185, 

187. 
The  case  of  Bank  of  Etigland  v.  VaglianOy  188. 
How  liability  on  bills  and  notes  may  be  discharged,  189. 
When  noting  and  protesting  necessary,  190. 
Difference  between  an  inland  and  a  foreign  bill,  190. 
Rules  as  to,  when  laws  conflict,  190,  191. 
Receipt   on  back  of   a  bill  or  note  now  requires  a 

stamp,  191. 
If  it  is  doubtful  whether  an  instrument  is  a  bill  or 

note,  it  is  in  the  election  of  the  holder  to  treat  it  as 

either,  191. 
Effect  of  loss  of  a  bill  or  note,  192. 
Rights  in  such  a  case,  192. 
Bills  and  notes  carry  interest,  192. 
Tender  after  bill  due,  193. 
Summary  of  differences  in  bills  and  notes  from  other 

simple  contracts,  193. 
Infants  not  liable  on,  239,  240. 
Bills  or  notes  given  for  gaming  debts,  309,  310. 

Bill  of  Lading, 

Indorsement  of,  may  affect  right  t6  stop  in  transitUj  108. 

This  rule  applies  to  indorsement  of  all  documents  of 
title,  108. 

What  it  is,  204. 

Difference  between,  and  a  charteivparty,  204. 

To  a  certain  extent  negotiable,  205. 

Effect  of  indorsement  of,  as  regards  liability  of  indor- 
see for  freight,  205. 

Meaning  of  clause  in,  as  to  "  perils  of  the  sea,''  205, 
note  (h). 

Bill  of  Sale, 

When  a  mortgage  of  fixtures  requires  registration  as 

a  bill  of  sale,  74. 
If  goods  removed  under,  landlord  cannot  follow  them, 

82. 
Provisions  of  Bills  of  Sale  Acts,  1878  and  1882,  points 

decided  on,  and  generally  as  to,  1 15-122. 
Position  of,  on  the  bankruptcy  of  the  giver,  122,  123. 
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BoARDINa-HOUSE   KEEPERS, 

Liability  of,  142., 

Books,  &c., 

Bankers'  books,  provision  as  to  admission  in  evidence, 

476,  477. 
Companies'  books,  &c.,  476. 
A  person's  own,  are  not  evidence,  but  he  may  refresh 

his  memory  by  reference  to  them,  494. 

Bottomry  Bond, 

Definition  of,  &c.,  203. 

In  such  a  security  the  Usury  Laws  never  had  any 
application,  204. 

Breach  op  Contract, 

Consequences  flowing  from,  23. 

Breach  of  Promise  of  Marriage, 

The  maxim  Actio  personalis  moritur  cwm^er^ona  applies 

generally  to,  6,  7. 
Infant  not  liable  in  respect  of,  241. 
Damages  recoverable  for,  470. 
In  actions  for,  parties  are  now  competent  witnesses, 

488. 
Plaintiff's  evidence  must  be  corroborated,  488. 

Brokers, 

Difference  between,  and  factors,  152. 

Builders, 

Injuries  done  by,  416. 

Burden  op  Proof, 

Is  on  party  seeking  to  prove  affirmative  in  an  action, 

5031  504. 
But  presumption  of  law  may  put  it  where  it  would 

not  otherwise  be,  504. 
Onus  of  proof  where  a  voluntj^ry  settlement  is  called 

in  question  is  on  the  person  taking  the  benefit, 

505- 
Child  born  during  wedlock  is  presumed  legitimate,  505. 

Business, 

When  entries  in  the  course  of,  admitted  in  evidence, 
482. 
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C. 

Cab  Proprietors, 

As  to  the  liability  of,  415. 

Captain  or  Master  of  a  Ship, 

Has  power  during  voyage  to  sell  or  hypothecate  ship 

and  cargo,  201. 
Generally  he  has  unlimited  discretion  how  to  act,  201, 

202. 
Jettison,  202. 
May  imprison  or  reasonably  chastise  sailors.  367. 

Carrier, 

Definition  of  a  common  carrier  of  goods,  128. 
Non-liability  of,   for  loss  of  mare,  it  being  "act  of 

God,"  128,  note  (e). 
Reason  of   extensive  liability  of   carriers  of   goods, 

129. 
Liability  of  carriers  of  goods  at  common  law,  129. 
Provisions  of  the  Carriers'  Act,  1830,  130. 
Provisions  of  the  Railway  and  Canal  Traffic  Act,  131, 

133- 
As  to  special  contracts  and  conditions  under  this  Act, 

i3i»  132- 
Act  does  not  apply  to  contracts  by  companies  to  carry 

beyond  the  limits  of  their  own  line,  132. 
Liability  where  contract  to  carry  partly  by  sea,  133. 
Provisions  of  the  Railway  Regulation  Act,  1868,  133. 
Duty  of  carrier  of  goods,  133,  134. 
As  to  carriage  by  a  railway  company  over  their  own 

and  another  line,  134. 
Who  is  to  sue  the  carrier,  134. 
As  to  carrying  dangerous  goods,  134. 
As  to  railway  passengers'  personal  luggage,  134,  135, 

136. 
As  to  goods  deposited  in  a  cloak-room,  135,  136. 
As  to  goods  sent  to  a  certain  station  to  be  called  for, 

136. 
As  to  the  Equality  Clauses  relating  to  railways,  and 

the  powers  of  the  Railway  Commissioners,  137. 
Liabilities  for  injuries  to  passengers,  138. 
Liability  of,  by  sea,  205,  206. 
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Carrier — continued. 

Liable  for  negligence  causing  injury  to  passenger,  421, 

422. 
Damages  recoverable  against,  465,  466. 

Cart, 

Injury  arising  from  servant  washing,  458. 

Cases, 

For  index  of,  see  ante^  p.  xi. 

Cats, 

Scienter,  349-351. 
Injuries  to,  351. 

Cattle, 

Obligation  as  to  fencing  out,  328,  329. 

Injuries  to,  by  dogs,  349,  350. 

As  to  liability  if  they  stray,  437,  438. 

Caveat  emptor. 

As  to  furnished  houses,  90. 
Meaning  of  the  rule,  113. 
Exception  to  the  rule,  113,  114. 

The  rule  does  not  apply  to  the  contract  of  insurance, 
210. 

Certified  Conveyancers, 

May  recover  their  fees,  2 1 8. 

Champerty, 

Definition  of,  300. 

Character, 

Master's  position  as  to  giving  character  to  his  servant, 

233»  394. 
Persons  of  infamous  character  may  yet  give  evidence, 

486. 
Evidence  affecting  a  person's,  486. 

Charities, 

Liability  for  contract  made  on  behalf  of,  228. 

Charter-party, 

What  it  IB,  204. 

Difference  between^  and  a  bill  of  lading,  204. 
Meaning  of  clause  in,  as  to  perils  of  the  sea,  205, 
note  Qi). 
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Chemists  and  Druggicts, 

Cannot  recover  for  advice,  224. 

CnsguB, 

Definition  of  a,  166. 

Carelessness  of  customer  of  a  bank  in  drawing  a,  183. 

The  rules  as  to  bills  and  notes  generally  apply  to,  194. 

Time  within  which  it  should  be  presented,  and  conse- 
quences of  non-presentment,  194. 

Position  of  a  person  taking  an  overdue  cheque,  195. 

Post-dated  cheque  good,  195. 

Consequences  of  a  banker  paying  a  forged  cheque,  or  a 
cheque  with  the  indorsement  forged,  195,  196. 

Protection  of  bankers  collecting  or  paying,  196. 

A  banker  cannot  recover  the  amount  of  a  cheque  from 
a  person  to  whom  he  has  paid  it  on  discovering  that 
his  customer's  account  has  been  overdrawn,  197. 

Crossing  of,  197,  198. 

Crossing  it  '^not  negotiable,"  198. 

When  a  good  tender,  271. 

Child  :  See  Infants — Parent  and  Child. 

Bule  as  to  when  testimony  of  children  is  admitted, 

489. 
If  born  during  wedlock  presumed  legitimate,  505. 

Chose  in  Action, 

Definition  of,  163. 

Not  generally  assignable,  but  exceptions,  163,  164. 

Provision  of  Judicature  Act,  1873,  as  to,  164,  165. 

Remarks  on  this  provision,  165. 

A  future  debt  may  be  assigned,  165. 

Clergymen, 

Have  no  privilege  as  to  giving  evidence,  502. 

Cloak-room, 

Liability  of  a  railway  company  for  goods  deposited  in, 
i35»  136. 
Clubs, 

Liability  for  contracts  made  on  behalf  of,  228. 

Coal, 

Liability  of  worker  of,  as  regards  owner  of  surface, 
332,  333- 
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Code, 

As  to  the  advantages  of,  2,  3. 

First  and  most  recent  attempts  at,  3,  note  (c). 

Cognovit, 

Definition  of,  10. 

Essentials  as  to  execution  of,  10. 

Difference  between,  and  a  warrant  of  attorney,  10. 

Collision  :  See  Contributory  Neolioence. 

Injuries  arising  from,  421. 

Duty  as  to  removing  obstruction  in  the  case  of,  438, 
439- 
Combination, 

Of  employers  to  decrease  or  limit  wages  illegal,  298. 

Of  employees  to  increase  wages  also  illegal,  299. 

This  is  subject  to  Trade  Unions  Act,  187 1,  299. 

Committal  Order  on  Judgment  Summons, 

Cannot  be  made  against  married  women,  249. 

Common  Employment,  426,  427. 

Common  Law, 
Origin  of,  i. 
As  distinguished  from  Equity,  3. 

Companies, 

Difference  between  limited  and  unlimited^  226,  227. 

More  than  twenty  persons  cannot  carry  on  business 
without  registration  as  a  company,  226. 

Contracts  by,  227. 

Contracts  on  behalf  of,  before  registration  or  before 
commencing  business,  227. 

Statutory  provision  as  to  various  documents  in  evi- 
dence, 476. 

Comparison  of  Handwriting, 
Proof  by,  491,  492. 

Composition, 

As  to  rights  against  a  surety  after  accepting  a  composi- 
tion, 55. 

With  creditors  as  an  excuse  for  non-performance  of  a 
contract^  267. 
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Compromise  of  Claim, 

When  a  valuable  consideration,  41,  42. 

Compulsion;  See  Duress. 

Money  paid  under  compulsion  of  legal  process  cannot 
be  recovered  back  as  money  had  and  received,  285. 

Conditions, 

On  tickets,  receipts,  &c.,  constituting  a  contract,  40, 

41. 
Distinction  between,  and  warranty  and  misrepresenta- 
tion, no. 

Consents  to  Judgment,  ii. 

Consideration, 

What  is  a  valuable,  18. 

What  is  a  good,  18. 

A  simple  contract  must  have  a  valuable,  18. 

A  deed  does  not  require  one,  19. 

But  though  not  requiring  one,  it  is  liable  practically 
to  be  called  in  question  in  three  ways,  through  want 
of  it,  19,  20. 

Origin  of  necessity  for,  41,  note  {h). 

Whether  it  is  sufficient  cannot  be  inquired  into,  41. 

But  it  must  be  real,  42. 

Provisions  of  the  Money  Lenders'  Act,  1900,  as  to,  42. 

Must  appear  on  the  face  of  a  written  contract,  or  be 
capable  of  being  implied  therefrom,  except  in  two 
cases,  42,  43. 

May  be  either  executed,  executory,  concurrent,  or  con- 
tinuing, 43. 

When  an  executed  consideration  will  support  a  pro- 
mise, 43,  44. 

A  merely  moral  consideration  is  not  sufficient  for  a 
simple  contract,  45,  46. 

But  a  moral  obligation  which  was  once  a  legal  one  is, 
46. 

The  doing  of  an  act  a  person  was  bound  to  do  is 
not  a,  47. 

Unreality  of,  47. 

As  to  an  impossible,  47,  48. 

A  pre-existing  debt  is  sufficient,  for  the  handing  over 
of  a  negotiable  instrument,  187. 
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Constable, 

As  to  liability  of,  372. 

Demand  for  warrant  must  be  made,  372. 

Course  then  to  be  taken,  372. 

When  he  may  arrest  without  warrant,  373. 

Construction  op  Contracts, 
Kules  for,  24-31. 

Contempt  op  Court,  374,  375. 

Contracts  :  For  particular  contracts,  see  respective  titles. 
Different  divisions  of,  8. 
Of  record,  9-15. 
Specialties  and  simple  contracts,  differences  between, 

15-21. 
Express  and  implied  contracts,  difference  between,  21. 
Executed  and  executory  contracts,  difference  between, 

22. 
Rules  for  construction  of  contracts,  24-31. 
A  person  not  a  party  to  a  contract  cannot  sue  on  it,  34. 
When  may  be  made  out  from  different  documents, 

35-37- 
As  to  offer  and  acceptance,  and  revocation  of  offer, 

37-40. 
As  to,  through  the  post,  38,  39. 
Impossibility  of  performance  of,  49. 
When  required  to  be  in  writing,  49. 
In  such  case  the  form  of  writing  does  not  go  to  the 

existence  of  the  contract,  50. 
When  an  agent's  authority  to  sign  must  be  by  writing, 

59- 
One  party  to  a  contract  cannot  sign  for  the  other,  59. 
As  to  land  generally,  61-91. 
When  a  liability  arises  on,  259. 
When  an  action  may  be  brought  before  the  time  for 

performance,  259,  260. 
Performance  of,  generally,  263-272. 
Excuses  for  the  non-performance  of,  272-284. 
Illegality  of,  never  presumed,  295. 
Stricter  principles  observed  in  assessing  damages  for 

breaches  of,  than  in  respect  of  torts,  459. 
Damages    recoverable    in    various    particular    cases, 

462-472. 
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Contractor, 

Liable  for  negligence  in  or  consequences  of  his  work, 

415,  416. 

But  a  person  desiring  a  dangerous  work  to  be  done, 
cannot  rid  himself  of  liability  by  employing  another 
to  do  it,  416. 

Position  of,  under  Workmen's  Compensation  Act,  1897, 

416,  417. 

Contradiction, 

Of  an  adverse  witness,  when  allowed,  487. 

Contribution, 

Not  allowed  between  wrongdoers,  322,  323. 
Under  the  Directors'  Liability  Act,  1890,  323. 

Contribdtory  Negligence, 

In  cases  under  the  Fatal  Accidents  Act,  1846,  425. 

Definition  of,  444. 

Instance  of,  444. 

What  will  and  what  will  not  be,  444. 

Necessary  for  plaintiff  to  disprove  if  injury  may  have 

happened  from,  445. 
The  doctrine  of,  applies  to  children,  &c.,  446. 
Contributory  negligence  of  servant  is  that  of  master, 

446,  447. 
Doctrine  of  identification  in  contributory  negligence 

now  overruled,  446,  447. 

Conversion, 

Meaning  of,  340. 

Distinction  between,  and  trespass,  340. 

May  be  by  an  agent's  act,  and  even  by  ratification,  352. 

Conversion  by  auctioneers,  352,  353. 

When  a  demand  is  necessary  before  action  for,  353. 

Bight  to  follow  proceeds  of  goods  wrongly  converted, 

354. 
Justification  of,  355,  356. 
Who  is  the  person  to  sue  for,  357. 
Remedy  for,  358. 

Copyright, 

Definition  of,  213. 

Term  for  which  it  exists,  2 1 3. 

Enactment  of  Act  of  1882  as  to  music,  213. 
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Copyright — continued. 

Right  of,  in  article  in  an  encyclopedia,  magazine,  &c., 

213. 
In  lectures,  213,  214. 
In  a  report,  214. 
A  novel  may  be  dramatized,  214. 
None  in  a  name,  214. 

Assignable  by  mere  entry  in  register,  214,  215. 
What  sufficient  registration  of,  214,  note  (k). 
Consequence  of  omission  to  register,  215. 
Rights  in  case  of  infringement  of,  215. 
As  to  property  in  letters,  215. 

Corporation, 

Definition  of,  226. 

May  be  either  sole  or  aggregate,  226. 
Contract  by  a,  227. 

A  municipal  corporation  cannot  maintain  an  action  for 
libel,  385. 

Counsel, 

Cannot  recover  their  fees,  218. 

Are  absolutely  privileged  in  what  they  say  in  the 

course  of  their  advocacy,  393. 
May  bind  their  clients  by  admissions,  508. 

Counter-claim:  See  Set-off. 

Country  Notes, 

When  a  good  tender,  271. 

Covenant, 

To  pay  all  taxes,  &c.,  69,  70. 

Crane, 

Liability  for  injury  done  by,  415,  416. 

Credence, 

It  is  for  a  jury  to  decide  as  to  credence  to  be  given  to 

a  witness,  509. 
Distinction  between  admissibility  and  credence,  509. 

Crimes, 

Distinction  between,  and  torts,  315,  316. 

Criminal  Act  of  Servant, 

When  master  liable  for,  413. 

Criminal  Evidence  Act,  1898,  486,  note  (u),  488,  note  (i). 
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Criminal  Information, 

When  prosecution  can  be  by,  395. 

Criminals, 

Formerly  were  not  good  witnesses,  486. 
But  they  now  are^  486. 

Witness  may  be  questioned  as  to  his  criminality,  and 
after  denial  conviction  proved,  486. 

Crossed  Cheques, 

Former  position  as  to,  197. 

Provision  of  Bills  of  Exchange  Act  as  to,  198. 

Different  modes  of  crossing,  198. 

Effect  of  crossing  cheque  **not  negotiable,"  198,  199. 

Custom, 

Rights  are  sometimes  given  by,  70. 

Customs  are  subject  to  the  maxim  Expressum  facit 

ce^sare  taciturn^  70. 
In  the  case  of  hiring  of  domestic  servants,  230. 

Customer, 

Of  a  bank,  196. 

D. 
Damages, 

Generally  as  to,  448-455. 

Definition  of  the  term,  448. 

Distinction  between  liquidated  and  unliquidated,  44S- 

451- 

Distinction  between  liquidated,  and  a  penalty,  45 1,  452. 

Difference  between  nominal,  general,  and  special,  452. 

An  action  need  not  necessarily  be  for,  453. 

Liability  of  an  executor  or  administmtor  for,  454. 

Need  not  always  be  assessed  by  a  jury,  454,  455. 

Ai*e  assessed  not  merely  to  date  of  issuing  writ,  but 
down  to  date  of  assessment,  455. 

Measure  of,  generally,  455-462. 

Must  not  be  too  remote,  455,  456. 

Instance  of  remoteness  of  damages  in  slander,  457. 

Instance  of  remoteness  of  damages  in  case  of  servant 
washing  cart,  458. 

When  defendant's  motive  may  be  considered  in  assess- 
ing, 45S. 
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Damages — continued. 

Vindictive  or  exemplary,  459. 

Need  not  necessarily  be  the  legal  consequences  of  de- 
fendant's acts,  459,  460. 

Interest  as  damages,  460,  461. 

Double  and  treble,  462. 

In  various  particular  cases,  462-472. 

Recoverable  for  breach  of  contract  to  sell  or  buy  land, 
462,  463. 

For  trespass  or  other  injury  to  land  may  sometimes 
be  recovered  both  by  actual  occupier  and  rever- 
sioner, 464. 

For  breach  of  contract  to  buy  or  deliver  goods,  465- 
467. 

For  breach  of  warranty,  466,  467. 

Against  carriers,  and  particularly  in  actions  under  the 
Fatal  Accidents  Act,  1846,  467-469. 

On  breach  of  contract  to  lend  money,  469. 

In  respect  of  injuries  to  land  and  nuisances,  469,  470. 

For  breach  of  promise  of  marriage,  470. 

For  assault  and  battery,  false  imprisonment,  malicious 
prosecution,  470,  471. 

Against  a  non-attending  witness,  471. 

Against  a  sherifif  for  negligence,  471. 

By  a  servant  against  a  master  for  wrongful  dismissal, 
472. 

Damnum  bine  injuria. 
Meaning  of,  4,  5. 

Where  there  is  both  damnum  and  injuridj  then  there 
is  always  a  cause  of  action,  5,  6. 

Dangerous  Goods  and  other  Things, 

Duty  and  liability  in  respect  of,  134,  347,  419,  420. 
Duty  not  to  let  dangerous  creatures  or  things  escape, 
347»  348. 

Days  of  Grace,  176. 

Dead  Person, 

Ordinarily  no  proceedings  for  libel  or  slander  of,  403. 

Deaf  or  Dumb  Persons, 

Are  good  witnesses  if  of  sufficient  understanding,  489. 
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Death, 

Does  not  revoke  a  continuing  guarantee  until  notioe, 

55- 
Effect  of  death  of  husband  on  wife's  power  to  bind  for 

necessaries,  148,  and  note  (q). 

Of  principal  revokes  agent's  authority,  149. 

Special  provisions  on  this  last  point  with  regard  to 
powers  of  attorney,  149,  note  (y). 

Usually  puts  an  end  to  right  of  action,  but  there  are 
exceptions,  6,  7i  327»  3S9>  422. 

What  damages  are  recoverable  under  the  Fatal  Acci- 
dents Act,  1846,  468,  469. 

Presumption  as  to,  after  seven  years,  483,  484. 

Debentures, 

Contract  for  the  sale  of,  63,  note  (A*). 

Debt  :  See  Imprisonment — Arrest. 
Assignment  of  future,  165. 
When  interest  recoverable  on,  460-462. 

Deceit:  See  Fraud. 

Deed, 

Is  the  only  true  formal  contract,  15. 
Proves  itself  after  thirty  years,  484. 
Provisions  of  Vendor  and  Purchaser  Act,  1874,  as  to 
recitals  in,  485,  note  (r). 

Defamation  :  See  Libel  and  Slander. 

Defence, 

Of  one's  land  is  justifiable,  330. 
Or  of  one's  goods,  356. 

Assault  and  battery  committed  in  defence  of  person  or 
property  justifiable,  366. 

Del  credere  Agent,  151. 

Delegatus  non  potest  delegare,  145,  414. 

Demand, 

Sometimes  necessary  before  bringing  an  action  for 
conversion,  353. 

Dentists, 

Must  register  to  entitle  them  to  sue  for  fees,  224. 
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Detinue, 

Former  action  of,  359. 

Direct  and  Indirect  Evidence, 
Difference  between,  471,  472. 

Directors'  Liability  Act,  1890,  288,  323. 

Discharge  of  Liability  :  See  Accord  and  Satisfaction — 
Payment. 

Disclaimer, 

Trustee  in  bankruptcy  may  disclaim  onerous  property, 

87. 
Time  for  so  doing,  87. 

Dishonour, 

Notice  of,  179-182. 

Distress, 

What  it  is,  75. 

Requisites  to  enable  a  landlord  to  distrain,  75,  76. 

May  be  made  for  the  whole  rent  for  furnished  apart- 
ments, 75,  note  (d). 

Things  exempted  from,  76,  77. 

As  to  lodger's  goods,  78,  79, 

Bill  or  note  taken  for  rent  does  not  extinguish  right 
of,  79. 

Maxim  of  '*  Every  man's  house  is  his  castle,"  and  appli- 
cation, 79,  80. 

No  outer  door  must  be  broken  open  in  levying,  79,  80. 

Provision  of  statute  of  Richard  II..  80,  81. 

After  expiration  of  lease,  or  by  executor  or  adminis- 
trator, 81. 

Landlord  may  follow  goods  clandestinely  removed, 
unless  if  they  had  remained  on  the  premises  he 
would  nevertheless  have  had  no  right  of  distress, 
81,  82. 

Landlord  cannot  follow  goods  removed  by  bill  of  sale 
holder,  82. 

Manner  of  making  a  distress,  82. 

Decision  in  the  Six  Carpenters'  Case,  and  provision  of 
II  Geo.  2,  c.  19,  8.  19,  thereon,  83. 

Replevin,  83,  84. 

Other  remedies  of  landlord  besides,  84-87. 
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Distress — continued. 

Extent  of  landlord's  right  under,  84-87. 
Attornment  clause  in  mortgage  will  not  give  right  of, 
115,  116. 

Dividends,  time  to  sue  for,  273,  note  (A:). 

Divorce, 

Does  not  give  a  woman  a  right  of  suing  her  husband 
for  torts  committed  by  him  during  the  coverture, 
369. 

Document  of  Title, 

What  is  a,  108,  note  (/). 

Dogs, 

Straying  and  doing  injury,  328. 

Owners  liable  for  injuries  done  by,  348-351. 

As  to  scienter,  349,  350. 

Injuries  to,  351. 

Domestic  Servants,  hiring  of,  229,  230. 

Dormant  Partner:  See  Partnership. 

Double  Damages,  462. 

Drunkards  :  See  Intoxicated  Persons. 

Dumb  or  Deaf  Persons, 

Are  good  witnesses  if  of  sufficient  understanding, 
489. 

Duress, 

What  is  meant  by,  257. 

Persons  under,    not   liable   on    their   contracts,   257, 

258. 
Money  paid  under  compulsion  of  legal  process  cannot 

be  recovered  back,  284,  285. 

Duty, 

Of  a  person  as  to  dangerous  goods  and  other  things, 

134,  347»  4i9»  420- 
Entries  made  in  course  of  business  and  discharge  of 
duty  are  admitted  as  evidence,  482. 
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E. 
Earnest, 

What  is  meant  by,  loo,  lor. 

Easements,  330. 

Ejectment, 

In  respect  of  non-payment  of  rent,  and  as  to  prior 

demand,  84. 
The  subject  of  ejectment  for  non-payment  of  rent  not 

affected  by  Conveyancing  Act,  1881,  84,  note  (io). 
Tenant  liable  to  be  ejected  on  breach  of  covenant,  but 

relief  long  given  in  certain  cases,  88. 
Provisions   of  Conveyancing  Act,   1881,  as   to  relief 

against  forfeitures  of  leases,  88,  89. 

Electric  Tramway, 

Causing  damage,  440. 

Employers, 

Common  law  liability  of,  for  injuries  to  servants,  425, 

426. 
Provisions   of   Employers'   Liability   Act,    i88o,  and 

decision  thereon,  427-431. 
Provisions   of  Workmen's  Compensation  Act,    1897, 

431-435- 
Provisions  of  Workmen's  Compensation  Act,    1900, 

435- 

Ejusdeh  Generis, 
The  rule  of,  311. 

Encyclopedia, 

As  to  copyright  in  an  article  written  for,  213. 

Entry, 

On  premises  must  not  be  forcible,  80,  81,  338. 

Entries, 

When  entries  made  by  deceased  persons  are  admissible, 
478-483. 

Equality  Clauses, 

As  to  railways,  137. 

Equitable  Defences,  283,  284. 
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Escrow, 

Meaning  of,  i6. 

Estoppel, 

Generally,  12,  16,  17. 

The  doctrine  of  estoppel  does  not  prevent  illegality 

being  set  up,  17,  295. 
"Estoppel  in  paiSy  18. 
Bailee  is  estopped  from  denying  the  title  of  his  bailor, 

18. 
Tenant  is  estopped  from  denying  his  landlord's  title, 

67,  68. 
In  the  case  of  bills,  notes,  and  cheques,  183. 

**  Evert  man  s  house  is  his  castle," 
Maxim  of,  79. 

Evidence, 

As  to  putting  unstamped  instrument  in,  312. 

Generally  as  to,  473-485. 

Direct  and  indirect,  473,  474. 

Primary  and  secondary,  474,  475. 

Primary,  must  always  be  given  where  possible,  474. 

Object  of  notice  to  produce,  475. 

No  degrees  of  secondary,  475. 

Subpoena  duces  tecum,  475. 

Exceptions    to   the   rule   as    to   non-admissibility    of 

secondary  evidence,  476,  477. 
Of  entries  in  bankers'  books,  476. 
Hearsay,  definition  of,  477. 
Cases  in  which  hearsay  is  admitted,  477-483. 
When  entries  made  by  deceased  persons  admitted  in, 

477-483- 

Of  reputation,  483. 

Different  cases  in  which  presumptions  furnish  evidence, 
483,  484. 

As  to  the  competency  of  witnesses,  &c.,  485-489. 

As  to  atheists  and  the  provisions  of  the  Oaths  Act, 
1888,  485,  486. 

Criminals  and  infamous  persons  are  now  good  wit- 
nesses, 486. 

As  to  contradiction  of  an  adverse  witness,  487. 

Persons  interested  in  result  of  an  action  are  now  good 
witnesses  in  it,  487,  488. 
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Eyidbkce — contintied. 

In   adultery  and   breach  of   promise  cases  now,   the 
parties  are  competent  witnesses,  487,  488. 

In  breach  of  promise  cases  plaintiff's  evidence  must  be 
corroborated,  488. 

Of  idiots  and  lunatics,  488,  489. 

Of  deaf  and  dumb  persons,  489. 

Of  children,  489. 

When  necessary  to  call  an  attesting  witness,  490. 

Different  ways  of  proving  instruments  not  requiring 
attestation,  490. 

Object  of  notice  to  inspect  and  admit,  490,  491. 

Meaning  of  admission  "saving  all  just  exceptions,"  491. 

As  to  proof  by  comparison  of  handwriting,  491,  492. 

To   be  given   if  attestation  necessary  and   attesting 
witness  dead  or  abroad,  492. 

What  is  sufficient  for  an  attesting  witness  to  depose 
to,  492,  493. 

Mode  of  proving  a  will  at  a  trial,  493,  494. 

A  person  not  allowed  to  make  evidence  for  himself,  494. 

When  evidence  consisting   of  matters  of  opinion  is 
receivable,  495. 

Affidavits  used  on  interlocutory  application  may  con- 
tain statements  as  to  belief,  496. 

Effect  of    not   stamping  an   instrument   within   the 
proper  time,  496. 

Gases  of  privilege  generally,  497-503. 

Privilege,  meaning  of,  497. 

A  witness  is  not  bound  to  disclose  anything  that  will 
criminate  him,  497,  498. 

Who  is  to  determine  whether  answering  a  question 
will  tend  to  criminate,  498. 

A  witness  not  always  bound  to  answer  questions  tend- 
ing to  degrade  him,  498. 

Nor  a  wife  a  question  tending  to  criminate  her  hus- 
band, 499. 

No  ground  of  privilege  that  witness  may  be  exposed 
to  a  civil  action,  499. 

A  witness  may  waive  his  privilege  of  not  answering 
questions  tending  to  criminate,  499. 

No  such  privilege  in  the  case  of  a  bankrupt  being 
examined,  499,  and  note  (u). 
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Evi  DENOB — cordinued. 

Professional  communications,  500-502. 

Professional  confidence  and  professional  employment 
are  essential  to  this  privilege,  500,  501. 

No  privilege  in  the  case  of  medical  men  and  clergy- 
men, 502. 

Communications  "without  prejudice"  are  privileged, 
502. 

Other  cases  of  privilege,  503. 

Miscellaneous  points  as  to,  generally,  503-509. 

Onvs  probamli  is  on  the  person  asserting  affirmative  in 
an  action,  503,  504. 

Unless  the  presumption  of  the  law  puts  it  elsewhere, 

504. 
Presumption  in  case  of  a  voluntary  settlement,  505. 
Presumption  as  to  legitimacy,  505. 
As  to  leading  questions,  506. 
Effect  of  plaintiff  or  defendant  not  appearing  at  a 

trial,  507. 
Admissions  may  do  away  with  necessity  of  strict  proof, 

507. 
Effect  in  one  action  of  admission  made  in  another, 

508. 
Admission  may  be  by  parol,  or  even  by  conduct,  508. 
Effect  of  admissions  by  counsel,  agents,  &c.,  508. 
Admissions  cannot  be  made  by  an  infant,  509. 
Functions  of  judge  and  jury  as  to,  509. 

Exchange, 

Origin  of  the  system  of,  166. 

ex  dolo  malo  non  oritur  actio,  292. 

Executed  Consideration,  43,  44. 

Executed  Contracts,  22. 

Execution, 

Effect  of,  on  land,  13,  14. 

Things  exempt  from,  76,  77. 

Door  of  a  dwelling-house  may  not  be  broken  open  in 

levying,  80. 
Effect  of,  on  goods,  344. 
Liabilities  and  duties  of  sheriff  in  levying,  441,  442. 
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Executors  and  Administrators, 

Provisions  of  Statute  of  Frauds  as  to  their  contracts, 

51,  52. 
How  they  should  accept,  make,  and  indorse  bills  or 

notes  so  as  not  to  be  personally  liable,  175,  176. 
Effect  of  acknowledgment  of  debt  given  by  one  of 

several,  277,  278. 
Effect  of  a  creditor  appointing  his  debtor  executor,  283. 
When    they   may   maintain   action    notwithstanding 

maxim  Actio  jpersmialis  moritur  cum  persona,  6,  327, 

359>  422. 
Liability  of,  in  an  action,  454. 

Executory  Consideration,  43,  47. 

Executory  Contracts, 
Generally,  22. 

When  a  liability  on,  may  arise  before  the  time  for  per- 
formance of,  259,  260. 

Express  and  Implied  Contracts, 
Difference  between,  21,  22. 

EXPRESSUM  PACIT  CESSARB  TACITUM,   22,   70. 
Ex  TURPI  CAUSA  NON  ORITUR  ACTIO,  322,  323. 

F. 

Factors, 

Difference  between,  and  brokers,  152. 
Their  power  to  bind  their  principals  by  pledging  at 
common  law,  and  under  the  Factors  Act^  1889,  152, 

153- 
As  to  right  of  set-off  when  action  brought  by  principal, 

154,  155- 

False  Imprisonment, 

Definition  of,  369,  370. 

Distinction  between  an  actual  and  a  constructive  deten- 
tion, 370. 

Cases  in  which  imprisonment  justifiable,  370. 

As  to  the  liability  of  justices  and  constables,  371-373. 

A  person  obtaining  a  warrant  is  not  liable  for  false 
imprisonment,  372. 

When  a  constable  may  arrest  without  warrant,  373. 
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False  Imprisonment — continued. 

When  a  private  person  is  justified  in  arresting  another, 

373»  374. 
As  to  detention  for  contempt  of  court,  and  for  debt, 

&c.,  374-378. 

Distinction  as  to  proof  of  reasonable  and  probable 
cause  in  action  for,  and  action  for  malicious  prose- 
cution, 381. 

Damages  recoverable  for,  470. 

False  Representation  :  See  Fraud. 

FaIiSE  Statement  causing  Mental  Shock,  6. 

Father:  See  Parent  and  Child. 

Felony, 

Action  may  sometimes  be  brought  although  tort 
amounts  to,  317. 

Fences, 

Liability  to  keep  in  repair,  328,  329,  437,  438. 
Liability  for  dangerous  fence  abutting  on  highway, 
418. 

Ferocious  Animals, 

Injuries  done  by,  347-349. 

The  doctrine  of  scienier,  349,  350. 

Finder  op  Goods, 

His  rights,  342-344. 

Fire:  See  Assurance. 

As  to  liability  in  respect  of  injuries  through  accidental 
fires,  439. 

Fish, 

As  to  property  in,  345. 

Fixtures, 

Contracts  for  the  sale  of,  need  not  be  in  writing,  64. 
What  are,  70. 

Must  be  removed  during  tenancy,  71. 
Originally  fixtures  not  removable,  71. 
Cases  in  which  they  are  now  removable,  7 1-74. 
Agricultural,  72-74. 

When  a  mortgage  of,  requires  registration  as  a  bill  of 
sale,  74. 
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Flats, 

Liability  for  non-repair  of  common  staircase,  436. 

Foreign  and  Inland  Bills, 
Differences  between,  190. 

Forfeiture  of  Leases^ 

Relief  in  respect  of,  84,  88,  89. 

Forgery, 

No  title  can  be  obtained  through,  185,  187. 

Formal  Contract, 

What  is  said  to  be  the  only  true,  15. 

Fraud, 

Husband  liable  for  wife's,  255,  256. 

Effect  of,  as  regards  the  Statutes  of  Limitation,  276. 

Definition  of,  in  law,  and  what  representations  sufficient 
to  constitute,  286. 

Legal  and  moral  fraud  discussed,  287,  288. 

A  false  statement  honestly  believed  in  does  not  con- 
stitute, 288. 

Directors'  Liability  Act,  1890,  288. 

A  mere  lie  not  sufficient  to  constitute,  288. 

Nor  words  amounting  merely  to  puffing,  289. 

Misrepresentation  as  to  the  legal  effect  of  a  document 
not,  289. 

As  to  liability  of  principal  for  his  agent's,  289,  290. 

When  a  fraudulent  representation  must  be  in  writing, 
59,  290. 

Provision  of  13  Eliz.  c.  $,  and  decision  in  Tipynne^8 
Case,  290,  291. 

Provision  of  27  Eliz.  c.  4,  292. 

Provision  of  Voluntary  Conveyances  Act,  1893,  292. 

Ex  doh  malo  non  oritur  actio,  292. 

Contract  induced  by,  may  nevertheless  be  enforced 
by  third  person  innocently  acquiring  an  interest, 

293- 

Rescission  of  a  contract  on  the  ground  of,  must  take 
place  within  a  reasonable  time,  293. 

Need  not  go  to  the  whole  of  the  contract,  293. 

In  pari  delicto  potior  egt  conditio  defendentis  et  possi- 
dentis, 293. 
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Fkaud — continued. 

Position  if  a  person  obtains  goods  by,  and  disposes  of 

them  to  an  innocent  party,  342. 
In  connection  with  the  sale  of  land,  462,  463. 

Frauds,  Statute  op. 

Provisions  of,  generally,  50-59. 

As  to  the  memorandum  required  by  the  statute,  51,  52. 

When  an  agent  within,  must  be  authorized  by  writing, 

59. 
Provisions  of,  as  to  land,  50,  51,  61-64. 

Free  Pass, 

Position  of  person  travelling  with  a,  133,  note  (g). 

Freight, 

What  it  is,  205. 

Position  of  indorsee  of  bill  of  lading  by  way  of  security 
as  regards  liability  for,  205. 

Furnished  Apartments, 

Distress  for  rent  of,  75,  note  (d). 

Furnished  House, 

Condition  on  taking,  90. 

Future  Day, 

Where  action  can  be  maintained  before  time  has  arrived 
for  it  to  be  done,  259-262. 


G. 
Game, 

As  to  property  in,  345,  346. 

Provisions  of  Ground  Game  Act,  1880,  345,  346. 

Gaming  Contracts,  301-310. 

Provision  of  the  Gaming  Act,  1845,  and  the  Gaming 

Act,  1892,  301,  302. 
Money  won,  and  received  by  agent,  may  be  recovered 

by  his  principal,  302. 
Agent  paying  a  bet  he  has  made  for  principal  cannot 

recover  from  principal,  303. 
Provision  of  the  Betting  Act,  1853,  304. 
Stock  Exchange  contracts  for  differences,  304,  305. 
As  to  the  position  of  a  stakeholder,  305-307. 
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Gaming  Contracts — continued. 

What  is  a  lawful  game  within  the  Gaming  Act,  1845, 

307- 

As  to  horse-racing  and  lotteries,  307,  308. 

Provision  of  Leeman's  Acts,  and  decisions  thereunder, 
308. 

Bills  or  notes  given  for  money  won  at  betting  on  games 
are  not  void,  but  to  be  taken  as  upon  an  illegal  con- 
sideration, 309,  310. 

Difference  as  regards  bills  and  notes  given  in  payment 
of  other  wager  transactions,  309,  310. 

Wager  policies,  310. 

General  Average,  202. 

General  Damages:  See  Damages. 

General  or  Public  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  478. 

Geographical  Description, 

Cannot  be  registered  as  a  trade-mark,  216. 

Goods, 

Quasi-contract  of  sale  of,  31,  32. 

Contracts  for  the  sale  of,  generally,  92-1 14. 

Codification  of  the  law  as  to  sale  of,  92. 

Points  as  to  delivery  and  acceptance  of,  92,  93. 

As  to  property  passing  in  specific,  93,  94. 

Bules  for  ascertaining  intention   as  to   property  in 

passing,  94-96. 
Instances  of  cases  in  which  property  in,  does  not  pass, 

96. 

When  property  passes  in  goods  part  of  an  entire  bulk, 

96-98. 
When  property  passes  in  goods  to  be  made,  97,  98. 
Effect  of  sale  of,  at  price  to  be  fixed  by  valuation,  and 

no  such  valuation  md,de,  98. 
Reservation  of  right  of  disposal  of,  on  contract  for  sale 

of,  98. 
General  answer  to  question  of  when  property  in  goods 

passes,  99. 
Perishing  after  contract  for  sale,  99. 
Provisions  of  Statute  of  Frauds  and  Sale  of  Goods  Act, 

1893,  as  to  contracts  for  sale  of,  99,  100. 
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Goods  — cantintied. 

As  to  earnest  and  part  payment,  loo,  loi. 

As  to  acceptance  and  receipt  of,  within  meaning  of  sec- 
tion 4  of  Sale  of  Goods  Act,  1893,  1 01-103. 

Sale  of,  by  auction,  103. 

Remedies  of  seller  and  buyer  on  breach  of  contract  for 
sale  of,  103. 

Seller's  lien  on,  104,  105. 

Stoppage  in  transitu,  105-109. 

Effect  of  exercise  of  right  of  lien,  or  stoppage  tn 
transitu,  107,  108. 

Specific  performance  of  contract  to  sell,  109. 

As  to  warranty,  109- 114. 

As  to  bills  of  sale,  1 14-122. 

Duty  as  to  dangerous,  134,  347. 

Effect  of  sale  of,  to  an  infant,  234-239. 

Failure  in  delivery  of  instalment  of  goods,  or  in  pay- 
ment of  an  instalment  of  the  price  of  goods,  261. 

Torts  affecting,  two  divisions  of,  340. 

Title  to  goods,  340-346. 

Sale  in  market  overt,  341. 

If  stolen  and  sold  in  market  overt,  may  nevertheless 
after  conviction  be  recovered  back  by  true  owner, 

341. 
But  not  if  the  goods  were   obtained   by   fraud   not 

amounting  to  larceny,  342. 
Distinction    between   trespass    and    conversion,   336, 

346,  347- 

Interpleader,  354,  355. 

Justification  of  trespass  or  conversion,  355,  356. 

Miscellaneous  points  as  to,  including  defence  and  re- 
caption, 356-370. 

Goodwill, 

Sale  of,  and  right  of  vendor  as  to  setting  up  fresh  busi- 
ness and  soliciting  former  customers,  296-298. 

Grace, 

Days  of,  176. 

No  days  of,  in  the  case  of  instruments  payable  on 
demand,  at  sight,  or  on  presentation,  176. 

Ground  Game,  345,  346. 

Digitized  by  Google  I 


GENERAL   INDEX.  545 

Guarantee:  See  Surety. 

Must  always  be  in  writing,  by  Statute  of  Frauds,  5 1-54. 
How  this  provision  was  evaded,  and  provision  of  Lord 

Tenterden's  Act,  290. 
A  promise  made  to  a  debtor  himself,  however,  need 

not  be  in  writing,  52,  53. 
Provision  of  Mercantile  Law  Amendment  Act,   1856, 

as  to  consideration,  53. 
Distinction   between,  and   a  contract   of  indemnity, 

151*  152. 
Guests, 

Of  innkeepers,  138-142. 

Position  of,  if  injury  happens  to  them,  141,  419,  420. 

H. 
Hackney  Carriages, 

Position  of  person  letting  out,  415. 

Handwriting, 

Comparison  of,  491,  492. 

Hearsay  Evidence, 
Definition  of,  477. 
Cases  in  which  it  is  admitted,  477-483. 

Hire  Purchase  Agreement,  ** 

May  sometimes  constitute  a  bill  of  sale,  116. 
Effect  of  wrongful  sale  by  person  having  possession  of 
goods  under,  154. 

Holder  in  due  course,  174,  175. 

Holding:  See  Landlord  and  Tenant. 

A  defendant  to  bail  in  a  civil  action,  378. 

Horse, 

Injured  during  voyage^  128,  note  (c). 
Special  provisions  as  to  the  sale  of,  342. 
Liability  for,  if  it  strays,  438. 

Horse-racing,  307,  310. 

House, 

No  duty  cast  on  owner  of  unfurnished  house  to  see  it 
is  in  a  fit  state  of  repair  when  he  lets  it,  90,  435,  436. 
Implied  warranty  on  taking  a  furnished,  90,  91. 
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Housing  op  the  Woeking  Classeh, 

Implied  condition  on  letting  house  for,  91. 

UusBAND  :  See  Mareibd  Woman. 

Liability  of,  and  position  generally  with  regard  to  his 

wife,  242-256. 
Still  liable  for  wife's  torts  during  marriage,  255,  256. 
No  right  to  detain  person  of  his  wife,  370. 

I. 

Identification, 

Doctrine  of,  does  not  now  apply  in  cases  of  contribu- 
tory negligence,  446,  447. 

Idiot  :  See  Non  compos  mentis. 

Distinction  between,  and  lunatic,  256. 
Cannot  give  evidence,  488,  489. 

Illegal  Assoclations,  226. 

Illegality, 

Makes  a  contract  void,  294. 

Money  paid  under  illegal  contract  cannot  be  recovered 

back,  294. 
Unless  illegal  purpose  in  no  way  carried  out,  294. 
Or  parties  not  in  pari  delicto,  294. 
The  doctrine  of  estoppel  does  not  prevent  its  being  set 

up,  17,  295. 
Is  never  presumed,  295. 
Is  of  two  kinds,  295,  296. 
As  to  contracts  in  restraint  of  trade,  296-299. 
Other  particular  cases  of,  299-311. 
An  illegal  instrument  cannot  be  confirmed,  311. 
Non-stamping  of  an  instrument  does  not  render  it 

illegal,  312. 

Illegitimacy, 

Evidence  of,  478,  479. 

Immoral  Contracts, 

Are  always  void,  48,  299. 

Implied  Contract,  21,  70,  90. 

Impossibility  of  performance  of  a  contract,  48,  49. 

Impossible  Consideration,  47,  48. 
Impounding  Goods  on  a  Distress,  82. 
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Imprisonment  :  See  False  Imprisonment. 
For  contempt  of  court,  374,  375. 
Ciises  in  which  imprisonment  for  debt  still  allowed, 

3  7  5-3  77- 
Distinction  from  arrest,  379. 

Indemnity, 

Distinction    between   contract    of,    and    contract    of 

guarantee,  151,  152. 
When  it  can  be  claimed  by  a  wrongdoer,  323. 

Indictment, 

What  it  is,  336. 

Indirect  and  Direct  Evidence, 
Difference  between,  473,  474. 

Infamous  Character, 

Persons  of,  may  yet  give  evidence,  486. 

Infants, 

Who  are,  234. 

Liability  of,  on  their  contracts,  234-241. 
Provisions  of  Infants'  Belief  Act,  1S74,  235. 
Position  of  an  infant  who  continues  a  marriage  engage- 
ment after  coming  of  full  age,  236. 
Functions  of  judge  and  jury  in  action  for  necessaries, 

237- 
What  are  necessaries,  and  what  would  be  evidence  on 

this  point,  237,  238. 
Who  is  liable  for  necessaries  when  infant  residing  with 

his  parent,  238,  239. 
As  to  whether  liable  for  money  lent  to  buy  necessaries, 

239- 
Not  liable  merely  on  account  of  misrepresentation  of 

age,  239. 
Never  liable  on  bills  or  notes,  239,  240. 
Infancy  is  a  personal  privilege,  240. 
Continuous  contracts  on  which  liable  if  not  disaffirmed, 

240. 
Position  when    an    infant   has   paid   for   things   not 

necessaries,  240. 
Contracts  to  marry  by,  and  marriage  of,  241. 
Liability  of  apprentices,  241. 
Liability  of,  in  respect  of  torts,  241,  242. 
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Infidels, 

Can  now  give  evidence  under  provisions  of  Oaths  Act, 
1888,  485,  486. 

Information, 

What  it  is,  336. 

Injunction, 

May  in  certain  cases  be  granted  against  the  publication 
of  a  libel,  403,  note  (r). 

Injuria  sine  damno, 

Meaning  of,  4,  194,  note  (0),  315. 

Inland  and  Foreign  Bills, 
Differences  between,  190. 

Innkeeper, 

Definition  of,  138. 

His  liability  at  common  law  for  guest's  goods,  137,  139. 

Reason  of  this  extensive  liability,  139. 

Who  is  the  guest  of,  139. 

Not  bound  to  keep  a  person  permanently  at  his  inn, 

139- 

Calye*8  Casey  139,  140. 

Provisions  of  the  Innkeepers'  Act,  1863,  140. 

Not  liable  for  personal  injury  to  guest  unless  negli- 
gence shewn,  141. 

Has  a  lien  on  his  guest's  property,  but  not  on  his 
person,  141. 

Extent  of  this  lien,  141. 

Effect  on  lien  of  taking  security,  141,  142. 

Provisions  of  the  Innkeepers'  Act,  1878,  105,  142. 

Innuendo  in  Libel  Actions,  387. 

In  pari  delicto  potior  est  conditio  defendentis  et  possi- 
dentis, 293. 

Inspect  and  ADicrr,  Notice  to. 
Object  of,  &a,  490,  491. 

Instalments, 

Failure  in  delivery  or  payment  by  instalments,  261. 
Provision  for  payment  of  debt  by,  and  that  on  one 

becoming  in  arrear,  whole  shall  become  due,  not  a 

penalty,  452. 
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Institutions, 

Liability  for  contracts  made  on  behalf  of,  228. 

Insurance  :  See  Assurance. 

Interest, 

Is  payable  on  bills  and  notes,  192,  193. 

When  recoverable  in  other  cases,  460-462. 

Payment  of,  prevents  operation  of  Statutes  of  limita- 
tion, 278. 

Effect  of  such  a  payment  by  one  of  several  persons 
jointly  liable  on  a  contract,  279. 

Is  payable  on  judgment  of  High  Court,  but  not  on 
judgment  of  County  Court,  462. 

Interest,  Pecuniary  or  Proprietary, 

Entries  made  contrary  to,  are  admitted,  480,  481. 
Even   though   they  form   the  only  evidence  of  the 

interest,  481,  482. 
Difference  between  entries  against  interest  and  entries 

made  in  the  course  of  duty,  481. 

Interpleader, 

What  it  is,  and  generally  as  to,  354,  355. 

Intoxicated  Persons, 

Liability  of,  on  their  contracts,  257. 

Invitation, 

Doctrine  of,  419. 


Jettison,  202. 

Joint  Contractors,  158,  159. 

Judge, 

Not  liable  for  acts  done  in  discharge  of  his  duties  and 
within  his  jurisdiction,  392,  393. 

Judgkent, 

Definition  of,  9. 

As  to  consents  to,  11. 

When  recovered  will  merge  a  covenant  contained  in  a 

deed,  11,  12. 
Estoppel  by,  12. 
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Judgment — continu&L 

As  to  priority  in  payment,  13. 
As  to  charging  lands,  14. 

Not  satisfied  by  payment  of  a  smaller  sum,  267. 
Does  not  by  itself  affect  the  title  to  goods,  344. 
Of  High  Court  carries  interest,  but  not  judgment  of 
County  Court,  462. 

Judgment  Summons, 

Married  woman  cannot  be  committed  on,  249. 
As  to,  generally,  377. 

Justices, 

As  to  their  liability,  371,  372. 

Notice   need   not    be    given    before    bringing    action 

against,  371. 
Right  of  action  barred  after  six  months,  371. 

Justification, 

Of  trespass,  329,  330,  355. 
Of  an  assault,  366,  367. 

K. 
King,  The, 

Can  do  no  wrong,  321,  and  note  (g), 

L. 
Land, 

Contracts  for  sale  of,  must  be  in  writing,  50,  61. 

But  in  three  cases  Chancery  has  been  in  the  habit  of 

decreeing  specific  performance  of  a  parol  contract 

for  the  sale  of,  61. 
What  is  an  interest  in,  62-64. 
Torts  affecting,  generally,  324-339. 
Trespass  quare  daiisum  /regit ,  324. 
Time  for  bringing  action  for  recovery  of,  325. 
As  to  action  for  trespass  to,  325-327. 
Action  for  trespass  to  land  abroad  cannot  be  brought 

here,  325. 
When  an  action  may  be  brought  in  respect  of  injuries 

to,  after  death  of  party,  326. 
What  will  amount  to  trespass  to,  328. 
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Land — continued. 

Right  of,  or  building,  to  adjacent  support,  332, 436, 437. 
Damages  recoverable  by  a  purchaser  on  breach  of  con- 
tract to  sell,  462,  463. 
Damages  recoverable  against  a  purchaser  for  refusing 

to  complete,  463,  464. 
Damages  for  injury  to  reversion,  464. 

Landlord  and  Tenant:  See  Distress. 

Different  ways  in  which  a  tenancy  may  exist,  64. 

When  writing  necessary  for  a  lease,  64. 

Effect  of  a  parol  lease  for  more  than  three  years,  65. 

Effect  of  payment  of  rent,  65. 

Position  of  tenant  holding  over  after  expiration  of 

lease,  65. 
Notice  to  be  given  by  a  tenant  on  determining  tenancy, 

65,  66. 
What  is  a  sufficient  notice  to  quit,  66. 
Notice  to  quit  part  of  demised  premises  not  good  except 

under  Agricultural  Holdings  Act,  1883,  66. 
Penalty  on  tenant  for  holding  over,  66. 
Tenancy  at  will  arising  by  construction  of  law,  67. 
Tenant  cannot  deny  his  landlord's  title,  67,  68. 
Position  of,  as  to  repairs,  68,  69. 
(reneral  position  of,  with  regard  to  rates  and  taxes, 

69,  70. 
Tenant's  right  by  custom,  70. 
Fixtures,  70-74. 

Provisions  of  Agricultural  Holdings  Act,  1883,  72,  73. 
Distress,  75-87. 
Position  where  tenant  holds  under  agreement  for  lease, 

75- 
Requisites  to  enable  landlord  to  distrain,  75,  76. 

Things  exempt  from  distress,  76,  77. 

General  rule  to  determine  whether  a  person  is  a  lodger, 

79- 
Amount  of  rent  landlord  entitled  to  sue  and  distrain 

for,  85,  and  note  (y). 
Landlord's  rights  against  an  execution  creditor,  and 

in  the  case  of  bankruptcy,  85,  86. 
Apportionment  of  rent,  provisions  as  to,  88. 
As  to  forfeiture  and  relief  therefrom,  88,  89. 
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Landlord  and  Tenant — corUinaed. 

Tenant  may  appropriate  any  part  of  the  rent  to  in- 
demnify himself  against  prior  charges,  89,  90.  1 

Condition  on  the  letting  of  furnished  houses  or  apart- 
ments, 90.  , 

Condition  on  letting  to  working  classes,  91.  1 

A  tenant  wrongfully  holding  over  may  be  ejected  by  1 

landlord,  though  landlord   may   be   liable  for  the  * 

assault,  80,  81,  329.  j 

Position  of  responsibility  in  case  of  nuisance,  334.  ! 

Latent  Ambiguity, 

Parol  evidence  is  admissible  to  explain,  27. 
Distinction  between,  and  a  patent  ambiguity,  27,  29. 

Lateral  Support. 

As  to  the  right  to,  333,  436,  437. 

Leading  Questions, 

What  they  are,  506. 

Not  allowed  in  examination  in  chief,  but  they  are  in 

cross-examination,  i;o6.  « 

Leases,  \ 

Provisions  of  Statute  of  Frauds  as  to,  50,  64. 
Effect  of  a  parol  lease  which  should  have  been  in 

writing,  65. 
Effect  of  going  into  possession  under  agreement,  75. 
On  bankruptcy  of  a  lessee,  trustee  may  disclaim  lease 

as  onerous  property,  87. 
Effect  of  such  disclaimer,  87.  '1 

Lectures, 

As  to  copyright  in,  213,  214. 

Leeman's  Act,  I^ 

Provision  of,  and  decisions  thereunder,  308.  ' 

Legal  and  Moral  Fraud  :  See  Fraud. 

Legal  Practitioners,  218-224:  5e6  respective  titles.  1 

Legitimacy, 

Evidence  as  to,  478,  479. 
Presumption  as  to,  505. 

Lending  of  Money, 

Damages  for  breach  of  contract  for,  469. 


Digitized  by 


Google 


GENERAL  INDEX.  553 

Letters, 

Property   in,    written   from   one   person  to  another, 
215. 

Lex  non  sgripta, 
Meaning  of,  i. 

Lex  scrifta. 

Meaning  of,  i. 

Liability  on  Contracts, 
When  it  arises,  259. 

When  there  is  liability  before  day  for  performance  of 
contract,  259-261. 

Libel  and  Slander,  384-403. 
Definition  of  libel,  384,  385. 
Not  necessary  a  libel  should  have  caused  any  special 

damage,  385. 
Municipal  corporation  cannot  generally  sue  for,  385. 
Trading  corporation  may  sue  for,  385. 
Instances  of  words  held  to  be  libellous,  385. 
Mere  words  of  suspicion  will  not  constitute,  385. 
Innuendo  in,  387. 

Publication  of  libel  must  be  proved,  387. 
What  will  amount  to  publication,  387,  388. 
A  person  unwittingly  publishing  a  libel  is  not  liable, 

388. 
Malice  in  law  is  essential  to  constitute  a  libel,  388. 
Privileged  communications,  389-394. 
Privilege  of  master  giving  character  to  servant,  390. 
Comments  and  criticisms  are  not  privileged,  391. 
Privilege  of  Member  of  Parliament,  391. 
Privilege  in  reporting  legal  proceedings,  391,  392. 
Repoits  of  proceedings  in  Parliament,  meetings,  &c., 

39i»  392. 
Provision  of  Libel  Act,  1888,  392. 
Statements  by  judges,  magistrates,  and  the  like,  and 

by  advocates,  are  absolutely  privileged,  392,  393. 
So  also  are  statements  made  in  the  witness-box,  393. 
Difference  between  absolute  and  qualified  privilege, 

394. 
Libel  may  be  prosecuted  for,  and  in  certain  cases  by 
criminal  information,  394,  395. 
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Libel  and  Slander — continued. 

Effect  of  truth  of  libel  in  civil  and  criminal  proceed- 
ings respectively,  395. 
For  prosecution  of  the  proprietor,  &c.,  of  a  newspaper 
for  libel,  an  order  of  a  judge  must  first  be  obtained, 

395- 
But  this  does  not  apply  to  criminal  informations,  395. 

Effect  of  apology  in  action  of  libel,  395,  396. 

Notice  necessary  to  entitle  defendant  to  give  evidence 
of  circumstances  in  excuse  of  publication  of,  396, 
note  («). 

Course  to  be  taken  by  proprietor  of  a  newspaper  in 
action  for  libel  published  in  his  paper,  396. 

In  such  a  case  defendant  cannot  plead  an  apology  with- 
out paying  something  into  court,  396,  note  (t). 

Provision  of  Libel  Act,  1888,  as  to  mitigation  of 
damages,  397. 

Action  for  libel   must  be  brought  within  six  years, 

397. 
Liability  for  fresh  publication  of  libel,  397. 
Definition  of  slander,  397. 

When  a  criminal  prosecution  will  lie  for  slander,  397. 
Instances  of  slander,  398. 
Galling  a  person  a  felon  who  has  undergone  sentence 

is  actionable,  398,  note  (6). 
Facts  to  be  proved  in  an  action  for  slander,  398. 
Special  damage  must  be  proved  in  an  action  for  slander, 

except  in  four  cases,  399-401. 
Effect  of  truth  of  slander,  401,  402. 
Action  for  slander  must  be  brought  within  two  years, 

402. 
Repetition  of  slander,  402. 
Obtaining  injunction  against,  403,  note  (r). 
Summary  of  differences  between,  403. 
As  to  libel  or  slander  concerning  a  dead  person,  403. 
Instance  of  damage  for  slander  held  too  remote,  457. 

Licence, 

To  break  open  premises  void,  81. 
May  be  revoked,  329,  330. 

But  if  it  is  part  of  a  contract  an  action  for  damages 
may  be  brought,  330. 
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LiCENCEES, 

Position  of,  in  respect  of  injuries,  419,  420. 

LiRN, 

Definition  of,  104. 

How  lost,  104. 

No  lien  where  goods  sold  on  credit,  104. 

Only  exists  until  delivery,  104,  105. 

Solicitor's,  105,  221,  222. 

Is  generally  a  mere  passive  right,  105. 

Except  in  the  one  case  of  an  innkeeper,  105. 

And  to  a  certain  extent  also  in  the  case  of  solicitors, 

IDS,  121. 
Effect  of  exercise  of  right  of,  107,  108. 
Distinction  between,  and  a  pawn,  and  a  mortgage, 

125,  126. 
Extent  of  innkeeper's,  141. 

LiFB :  See  Assurance. 

Limitations  of  Actions, 

Periods  for,  20,  85,  and  note  (y),  272-280,  325,  371, 

397,  402,  403,  423,  431,  432. 
List  of  most  important  periods,  273,  note  (k). 
Nature  of  an  acknowledgment,  and  what  is  sufficient 

acknowledgment,  276,  277. 
Period  from  which  time  runs  in  the  case  of  a  solicitor's 

bill  of  costs,  220. 
Object  of  the  Statutes  of  Limitation,  273. 
The  statutory  periods  apply  to  claim  against  separate 

estate  of  married  women,  273.  note  (A;). 
Effect  of  one  of  several  joint  debtors  being  beyond 

seas,  275,  note  (r). 
Meaning  of  "  beyond  seas,"  275. 
The  statute  only  bars  the  remedy,  not  the  right,  as 

regards  contracts,  275. 
Otherwise  as  regards  land,  275,  note  (t). 
Ignorance  of  rights  does  not  prevent  statute  running, 

except  in  cases  of  fraud,  276. 
Four  ways  in  which  the  Statutes  of  Limitation  may  be 

prevented  from  applying,  276. 
An  acknowledgment  must  always  be  in  writing,  276. 
Effect  of  acknowledgment  by  one  of  several,  277,  278. 
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Limitations  of  Actions — continued. 

Acknowledgment  must  be  before  action  brought,  278. 
Effect  of  part  payment,  or  payment  of  interest  by  one 

of  several,  278,  279. 
Difference  if  by  one  of  several  partners,  279,  note  (s). 
As  to  issuing  process  to  prevent  statutes  applying, 

280. 

Liquidated  Damages, 

Distinction  between,  and  unliquidated  damages,  and 

penalties,  448-452. 
Question  as  to  whether,  or  penalty,  is  one  of  law,  451. 

Locomotive, 

Causing  damage,  440. 

LODOEB, 

His  goods  cannot  now  be  taken  either  in  distress  or 

execution,  77,  78. 
Rule  for  determining  whether  a  person  is  a  lodger,  79. 

Lodging- HOUSE  Keepers, 
Liability  of,  142. 

Lord's  Day  Act,  The,  310,  311. 

Loss  OF  Service:  See  Seduction. 

Actions  for,  may  arise  quite  irrespective  of  seduction, 
and  instance  of,  408,  409. 

Lotteries,  308. 

Luggage, 

As  to  liability  of  railway  company  for  loss  of,  134-136. 

Lunatic  :  See  Non  compos  mentis. 

Distinction  between,  and  an  idiot,  256. 

To  what  extent  unsoundness  of  mind  is  a  defence, 

256. 
Acts  done  during  lucid  interval,  257. 
Can  only  give  evidence  during  a  lucid  interval,  489. 


M. 
Maintenance, 

Definition  of,  300. 
Exceptions  to,  300. 
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Malioe, 

Difference  between,  in  law  and  in  fact,  381,  382. 

Malicious  Arrest,  379. 

Malicious  Prosecution, 

A  person  obtaining  a  warrant  may  be  liable  for,  372. 

Definition  of,  379. 

Three  essentials  in  an  action  for,  379. 

Person  cannot  sue  for,  if  there  is  a  conviction  standing 

against  him,  380. 
The  question  of  reasonable  and  probable  cause  is  for 

the  judge,  380. 
Respective  functions  of  judge  and  jury  in  an  action  for, 

380,  381. 

Distinction  as  to  proof  in  action  for,  and  in  action  for 

false  imprisonment,  381. 
A  prosecution  not  at  the  outset  malicious  may  become 

so,  381. 
Difference  between  malice  in  fact  and  malice  in  law, 

381,  382. 

Nature  of  the  malice  necessary  in  action  for,  382. 
Difference  between  the  findings  as  to  reasonable  and 

probable  cause,  and  malice,  382. 
Action  for,  will  lie  against  a  company,  382. 
No  action  lies  for  malicious  prosecution  of  a  civil  action, 

383. 
Nor  by  a  subordinate  against  a  commanding  officer  for 

bringing  him  to  court-martial,  383. 
But  action  will  lie  for  maliciously  presenting  a  petition 

in  bankruptcy,  or  for  malicious  presentation  of  a 

winding-up  petition,  383. 
Damages  recoverable  for,  471. 

Mare, 

Injured  during  voyage,  128,  note  (c). 

Marine  Insurance  :  See  Assurance. 

Market  Overt, 

What  is  meant  by,  341. 

Advantage  of  purchasing  in,  341. 

Notwithstanding  sale  in,  if  goods  are  stolen  and  the 

thief  convicted,  restitution  may  be  obtained  by  true 

owner,  341,  342. 
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Market  Overt — continited. 

But  not  if  goods  only  obtained  by  fraud  not  amounting 

to  larceny,  342. 
An  auctioneer  selling  in,  is  not  protected,  353. 

Mabeiaoe:  See  Breach  of  Promise  of  Marriage. 

An  agreement  made  in  consideration  of,  must  be  in 

writing,  49,  56. 
Of  a  female  does  not  now  revoke  any  authority  she 

may  possess  as  an  agent,  150. 
Position  of  an  infant  continuing  a  marriage  engagement 

after  attaining  full  age,  236. 
Infant  not  liable  on  contract  for,  but  if  marriage  takes 

place  it  is  generally  binding,  241. 
Contracts  in  general  restraint  of,  are  invalid,  299. 

Married  Woman, 

May  ensure  her  husband's  life,  and  policy  may  be  ex- 
pressed to  enure  for  her  separate  use,  209. 
Position  of,  and  of  husband,  as  to  contracts  made  and 

torts  committed  before  marriage,  242-246. 
Position  of,  and  of  husband,  as  to  contracts  made  after 

marriage  and  during  cohabitation,  246-251. 
Cases  in  which  a  married  woman  is  in  the  position  of  a 

feme  solCf  246,  247. 
Position  of,  as  to  contracts  under  Married  Women's 

Property  Acts,  1882  and  1893,  247,  248. 
Cannot  be  made  a  bankrupt  unless  ti*ading  apart  from 

her  husband,  248,  249. 
Committal  order  cannot  be  made  against,  249. 
Her  position  as  to  suing  and  being  sued  under  the 

Married  Women's  Property  Act,  1882,  249. 
Position  of,  and  of  husband,  as  to  contracts  made  after 

marriage  but  during  separation,  251-253. 
Effect  of  notice  in  papers  by  husband  that  he  will  not 

be  liable  for  his  wife's  debts,  253,  254. 
A  husband  is  liable  for  the  costs  of  any  proceedings 

rendered  necessary  by  his  conduct,  254.       • 
Money  lent  to  wife  to  buy  necessaries,  254,  255. 
Who  is  liable  on  a  contract  by  a  wife  for  necessaries 

when  husband  is  dead  unknown  to  her,  148,  255. 
Comniitting  tort,  husband  still  liable,  255. 
Fraud  perpetrated  by  a,  255,  256. 
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Married  Woman — continued. 

Claim   against    separate    estate   of,    is    governed    by 

Statutes  of  Limitation,  274,  note  (A:). 
Effect  of  a  woman  marrying  her  debtor,  283. 
A  wife  cannot  sue  her  husband  for  a  tort  committed 

during  coverture,  even  though  she  has  since  obtained 

a  divorce,  369. 
Kepresentatives  of  lunatic   husband   allowed   to  sue 

for  wife's  torts  in  connection  with  property,  369, 

note  (w). 
Cannot  lawfully  be  detained  by  her  husband,  370. 

Master  and  Servant, 

Persuading  master  to  discharge  servant,  5,  410. 

As  to  hiring  of  servants,  229. 

A  hiring  always  presumes  reasonable  wages,  229. 

Different  kinds  of  servants,  229. 

Effect  of  a  general  hiring,  229,  230. 

As  to  the  power  of  a  servant,  to  bind  his  master  by  his 

contracts,  230,  231. 
As  to  master's  liability  for  his  servant's  torts,  230,  231, 

412,  413*  425*  426. 
Servant  entitled  to  wages  during  temporary  illness, 

231. 
Master  not  bound  to  provide  medical  attendance  for 

his  servant,  though  he  is  for  apprentice,  231. 
But  if  he  sends  for  a  medical  man  he  will  be  liable, 

and  cannot  make  deduction  from  wages,  231. 
Position  with  regard  to  injuries  done  by  one  servant 

to  another  acting  in  course  of  common  employment, 

as  the  matter  originally  stood  at  common  law,  and 

as  it  now  stands  under  the  Employers'  Liability  Act, 

1880,  and  the  Workmen's  Compensation  Acts,  1897 

and  1900,  232,  425-435- 
Length  of  notice  to  determine  relationship  of,  232. 
When  master  may  discharge  servant  without  notice, 

232. 
Effect  of  death  on  relationship  of,  233. 
Master's  position  as  to  giving  a  character  to  servant, 

233,  390- 
Master  may  reasonably  chastise  his  apprentice,  367. 
Liability  of  master  for  servant's  torts,  413,  414. 
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Master  and  Servant — continued. 

Relationship  of,  may  exist  between  cab  proprietor  and 
driver,  415. 

As  to  the  position  of  a  contractor  or  a  sub-contractor, 
415,  416,  432. 

Servant's  claim  against  railway  company  when  ticket 
to  travel  taken  by  master,  418,  419. 

Master's  claim  against  railway  company  for  his  own 
property  when  ticket  to  travel  taken  by  servant^  419. 

Damages  recoverable  by  a  servant  for  wrongful  dis- 
missal, 472. 

Master  of  a  Ship,  201 :  See  Captain  or  Master  of  a  Ship. 

Maxims — 

Actio  personalis  moritur  cum  persond^  6,  7,  327,  359, 

422,  427,  431. 
Caveat  emptor,  113,  210. 
Delegatus  non  potest  delegare,  145,  414. 
Every  man's  house  is  his  castle,  79. 
Ex  dolo  malo  non  oritur  actio,  293. 
Expressum  facit  cessare  tacittim,  22,  70. 
Ex  turpi  causd  non  oritur  actio,  323. 
In  pari  delicto  potior  est  conditio  defendentis  et  posai- 

dentis,  293. 
Nemo  dot  quod  non  hdbet,  340. 
Omnis  ratihcibitio  retrotrahitur  et  mandate  priori  (squi- 

paratur,  146. 
Quicquid  plantatur  solo,  solo  cedit,  71. 
Qui  facit  per  alium  fadt  per  se,  144,  412,  426. 
Quod  ah  initio  non  valet  in  tractu  temporis  non  con- 

vdtescit,  311. 
Res  ipsa  loquitur,  411. 
Respondeat  superior,  413. 
Sic  utere  tuo  ut  alienum  non  Icedas,  347. 
The  king  can  do  no  wrong,  321,  and  note  (g). 
Volenti  non  fit  injuria,  404,  429,  444. 

Mayhem, 

What  it  is,  364. 

Medical  Men, 

When  they  may  recover  their  fees,  224. 
No  privilege  in  giving  evidence,  502. 
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Members  of  Parliament, 

Position  of,  as  regards  privilege  from  slander  or  libel, 
391- 
Memorandum, 

Or  note  of  contract  to  satisfy  the  Statute  of  Frauds, 
5h  52. 
Mental  Shock  may  constitute  Actionable  Damage,  6. 
Mercantile  Agents,  152. 

Merger, 

What  it  is,  11,  16. 

Is  caused  by  recovering  judgment  on  a  deed,  11,  16. 

Misrepresentation  :  See  Fraud. 

Distinction  between,  and  condition  and  warranty,  no. 

Mistake, 

As  to  recovery  of  money  paid  under,  286. 
In  telegraphic  message,  319. 

Money-Lenders'  Act,  1900,  30,  42. 

Monopolies  :  See  Patent. 
The  Statute  of,  211,  212. 

Month, 

Meaning  of  the  term,  31. 

Monthly  Tenancy, 

Notice  to  determine,  65. 

Moral  Consideration, 

Is  not  sufficient  to  support  a  simple  contract,  45,  46. 

But  a  moral  obligation  which  was  once  a  legal  one  will 
support  a  promise,  46. 

But  this  does  not  apply  to  promises  to  pay  a  debt  dis- 
charged by  bankruptcy,  47. 

Moral  Fraud  :  See  Fraud. 

Mortality,  Bills  op,  225. 

Mortgage, 

When  a  mortgage  of  fixtures  requires  registration  as  a 

bill  of  sale,  74. 
Distinction  between  a  mortgage  of  personal  property, 

a  lien,  and  a  pledge,  125. 
Bemedy  of  a  pledgee,  125,  note  (0). 

2  N 
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MoRTGAQB — continued. 

Action  on,  must  be  brought  within  twelve  years,  273, 
note  (A;). 

MORTQAGOR, 

Provision  of  Judicature  Act,  1873,  as  to  his  powers, 

67,  326. 
When  allowed  to  make  leases,  67. 

MonvB, 

Of  a  defendant  cannot  be  locked  to  in  an  action  ex  con- 
tractu, but  can  be  in  an  action  ex  delicto,  458. 

Music, 

Provision  of  Act  of  1882  as  to  copyright  in,  213. 

Municipal  Corporation*  :  See  Corporation. 

Cannot  generally  maintain  an  action  for  libel,  385. 

Mutual  Absbnt, 

Necessary  to  a  simple  contract,  34,  35. 

N. 
Necessaries, 

For  an  infant  or  a  married  woman,  what  are,   23:7, 
25o>  251. 
Neolioencb:  See  also  the  different  headings  of  specific 
acts  of  Negligence. 
Liability  of  voluntary  bailee  for,  122-124. 
Must  be  shewn  to  render  innkeeper  liable  for  personal 

injury  to  guest,  141. 
Generally  as  to  torts  arising  peculiarly  from,  41 1-447. 
The  functions  of  judge  and  jury,  411. 
Ees  ipsa  loquitur,  411. 
Burden  of  proving  is  on  plaintiff,  41 1,  412. 
May  arise  from  act  of  agent  or  servant,  412-414. 
Injury  arising  from  negligence  in  driving  vehicle,  414, 

415- 

Injury  arising  from  negligence  of  a  contractor  or  sub- 
contractor, 415,  416. 

Liability  in  respect  of  dangerous  goods  or  animals, 
411,  416. 

Injuries  in  respect  of  faulty  erection  or  building,  417. 

An  action  for,  may  be  maintained  irrespective  of 
privity,  418,  419. 
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NEGLiaENOE — continued. 

Injuries  from  nuisances,  419. 

The  doctrine  of  invitation,  419. 

Liability  in  respect  of  engines,  shafts,  windmills,  &c., 

near  a  public  road,  419,  420. 
When  an  injury  is  done  by  several,  one  or  all  may  be 

sued,  but  there  is  no  contribution,  420,  421. 
The  liabOity  of  carriers  of  passengers   depends  on 

question  of,  421,  422. 
Maxim  of  Actio  personalis  moHtur  cum  perscnd,  and 

statutory  provisions  thereon,  422,  427,  431. 
From  train  overshooting  platform,  425. 
When  master  liable  for  injury  done  to  a  servant  by 

negligence  of  a  co-servant,  426-433. 
Causing  injury  to  land  or  buildings,  435-437. 
Collisions  arising  through,  438,  439. 
Causing  fire,  439. 

Injury  through  sparks  of  an  engine  is  not,  439,  440. 
Unless  some  negligence,  440,  and  note  (t). 
Injury  from  traction  or  similar  engine  is,  440. 
Causing  waste,  441. 
By  sheriff's  officers,  441,  442. 

Consisting  of  non-arrival  of  train  at  proper  time,  442. 
Defences  to  an  action  for,  442-444. 
Contributory,  444-447. 

Necessary  for  plaintiff  to  prove  no  contributory  negli- 
gence if  injury  may  have  happened  from  that  cause, 

445- 

Negotiable  Instruments  :  See  Bills  of  Exchange  and 
Promissobt  Notes. 
What  are,  184,  185. 
Pledge  of,  by  stockbroker  or  money-dealer,  186. 

Nemo  dat  quod  non  habet,  340. 

Newspaper, 

Reports  in,  of  proceedings   privileged   to  a  certain 

extent,  391,  392. 
Proprietor,  editor,  or  publisher  of,  not  liable  to  be 

prosecuted  for  libel  in,  without  order  of  judge,  395. 
Course  that  may  be  taken  by  proprietor  of,  in  respect 

of  libel,  396. 
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Nominal  Damages  :  See  Damages. 
Nominal  Partner  :  See  Partnership. 

NON   COMPOS   MENTIS. 

Two  classes  of  persons  of  this  kind,  and  difference  be- 
tween them,  256. 

Liability  of  such  persons  on  their  contracts,  256,  257. 

Idiots  cannot  give  evidence,  and  lunatics  only  can 
during  a  lucid  interval,  488,  489. 

N ON- PERFORMANCE  OF  CONTRACTS :  See  also  particular  titles. 
Excuses  for,  generally,  272-284. 

Notice, 

To  quit  premises,  65,  66. 

Of  dishonour  of  bill  or  note,  178-182. 

Need  not  now  be  given  before  bringing  action  against 

justices,  371. 
Required  under  Employers'  Liability  Act,  1880,  430. 
Required  under  the  Workmen's  Compensation  Act, 

1897,  432- 

Notice  to  Inspect  and  Admit, 
Object  of  giving,  *ka,  490,  491. 

Notice  to  Produce, 

Object  of  giving,  &c.,  475. 

Noting  and  Protesting, 

What  is  meant  by,  and  when  necessary,  190. 

Nuisance, 

Definition  of,  333. 

What  will  constitute,  and  instances  of,  333,  334. 

Party  may  be  liable  for,  as  a  probable  consequence  of 

his  acts,  334. 
Question  whether  landlord  or  tenant  liable  for,  in  case 

it  occurs  on  demised  premises,  334. 
An  act  may  be  a  nuisance,  though  a  benefit  to  others, 

335- 

A  person  coming  to  a  nuisance  has  still  a  right  to 
have  it  abated,  335. 

May  be  committed,  though  net  authorised  by  Parlia- 
ment, 335. 

Position  in  such  case  as  to  onus  of  proof,  335. 
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N  uiSANCE — contiiuied. 

Difference  between  a  public  and  a  private  nuisance, 

335>  336. 
When  a  private  remedy  lies  for  a  public  nuisance,  336. 
Abatement  of,  337,  338. 
Notice  usually  necessary  before  entering  on  another's 

lands  to  abate,  338. 
A  person  may  not  go  on  another's  lands  to  prevent,  338. 
May  arise  peculiarly  from  negligence,  419. 
Damages  recoverable  in  respect  of,  470. 

O. 

Oaths  Act,   1888,  485. 

Object  of  a  Contract, 

Must  not  be  illegal  or  immoral,  48,  49. 

Obligation, 

Arising  from  breach  of  a  contract,  23. 

Offer, 

Made  under  seal  cannot  be  withdrawn,  39. 
But  not  under  seal  may  be,  39. 

Necessity   of    withdrawal   of   offer    being    communi- 
cated, 39,  40. 

Officer,  Superior, 

Not  liable  for  acts  done  in  the  course  of  his  duty,  or 
•        justified  by  his  position,  322. 

Is  justified  in  detaining  subordinate,  370. 
No  action  lies  against,  for  malicious   prosecution   in 
bringing  subordinate  to  court-martial,  383. 

Omnis    ratihabttio    retrotrahitur    et    mandato    priori 

iEQUIPARATUR,   1 46. 

Onerous  Property, 

May  be  disclaimed  by  trustee  in  bankruptcy,  87. 
Effect  of  such  disclaimer,  87. 

Onus  probandi, 

Is  on  party  seeking  to  prove  affirmative  in  an  action, 

503,  504- 
But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  504. 
Rule  in  the  case  of  voluntary  settlements,  505. 
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Opinion, 

When  matters  of,  aro  receivable  in  evidence,  495. 

An  affidavit  on  an  interlocutory  application  may  con- 
tain a  statement  founded  only  on  deponent's  belief, 
496. 

Outgoings, 

Covenant  to  pay  all,  69,  70. 


P. 

Parent  and  Child  :  See  Infants. 

Father  justified  in  chastising  his  child  reasonably,  367. 

Or  in  detaining  him,  370. 

Evidence  as  to  legitimacy,  478,  479. 

Parent  cannot  bastardize  his  or  her  issue,  480. 

Child  born  during  wedlock  is  presumed  to  be  legitimate, 

505- 

Parol  Evidence, 

Is  not  admissible  to  vary  a  written  contract,  but  is 
admissible  to  explain  a  latent  ambiguity,  27-29. 

Also  admissible  to  explain  technical  words,  or  words 
which  have  by  custom  acquired  a  particular  mean- 
ing, 28. 

Where  there  is  an  executory  contract  afterwards 
carried  out  by  deed,  the  deed  only  can  be  looked 
to,  29. 

Summary  of  the  cases  of  admission  of,  30. 

Provisions  of  the  Money-Lenders'  Act,  1900,  30. 

Parol  Lease, 

When  good,  64. 

Effect  of,  when  required  to  be  in  writing,  64,  65. 

Particular  Average,  202. 

Parties  to  Actions, 

Are  now  good  witnesses,  487,  488. 

Partnership, 

Definition  of,  155. 

Actual  and  nominal  partners,  155. 
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Partnership — continued. 

When  liability  as  partner  constituted  by  holding  out, 

155,  156. 
What  will  constitute  a,  156. 

Provisions  of  Partnership  Act,  1890,  hereon,  156,  157. 
Quasi- partnership,  158. 
Dormant  partner,  158. 
Liability  of  partners  ex  contractu^  158. 
Bill  or  cheque  given  by  a  partner  in  the  firm's  name, 

159- 
Submission  to  arbitration  by  one  partner,  1 59. 
Pledge  by  partner,  159. 
Effect  of  agreement  restricting  powers  of  partners, 

159; 

Liability  is  joint,  159,  160. 

Liability  of  partners  ex  delicto,  160. 

Introduction  of  new  partner,  and  retirement  of  old 

partner,  160,  161. 
Dissolution  of,  161,  162. 
Powers  of  partner  after  dissolution,  162. 
As  to  infants  and  others  being  partners,  162,  163. 
Remedies  between  partners,  163. 
Between  bookmakers  on  the  turf  not  necessarily  illegal, 

304. 

Part-Payment  to  satisfy  Statute  of  Frauds,  101-103. 

Passenger  on  Railway, 

When  he  has  aright  of  action  against  railway  company 

for  injuries  happening  to  him  during  the  journey, 

421,  422. 
Damages  recoverable  for  injury  to,  467,  468. 

Passengers'  Luggage, 

Generally  as  to,  134,  135. 

Patent, 

Definition  of  a,  211 
The  Statute  of  Monopolies,  211,  212. 
Term  for  which  it  may  be  granted,  <fec.,  212. 
Grant  of,  must  be  to  original  inventor,  212. 
Remedy  for  infringement  of,  212,  213. 

Patent  Ambiguity, 

Parol  evidence  not  admissible  in  the  case  of,  2  7 -.2  9 
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Pawn, 

DistiDction  between,  and  a  lien,  and  a  mortgage,  125. 

Pawnbrokers,  126,  127. 

Absolutely  liable  for  loss  by  fire,  126,  127. 
Pledge  of  stolen  goods,  127. 

Eight  of  pledgee  to  redeem  on  production  of  pawn- 
ticket, 127. 
Their  special  power  to  arises t,  374. 

Payment, 

Definition  of,  and  generally  as  to,  263-269. 

Rule  as  to  appropriation  of  payments,  264,  265. 

Exception  to  rule,  265,  note  (t). 

Rule  as  to  appropriation  of  payments  not  an  invariable 

one,  265. 
A  smaller  sum  cannot  satisfy  a  greater,  except  in  some 

special  cases,  265,  266. 
But  something  different  may,  266. 
Effect  of  remitting  a  smaller  sum  in  full  discharge  of 

disputed  account,  266. 
Decision  in  Fodkes  v.  Deer^  267. 
Presumption  of,  268. 
Effect  of,  by  a  cheque,  bill,  or  note,  268. 
Throughttthe  post,  269. 
Into  court,  269. 
Of   interest   or    part- payment   of   principal   prevents 

Statutes  of  Limitation  applying,  278,  279. 
Effect  of  such  a  payment  by  one  of  several  (persons 

jointly  liable  on  a  contract,  279. 

Pecuniary  or  Proprietary  Interest, 

Admission  of  entries  against,  480,  481. 

Pedigree, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  478, 
479- 
Penalty, 

Sum  agreed  to  be  paid  by  way  of,  cannot  be  enforced, 

449»  450- 
Effect  of  specifying  that  a  sum  agreed  to  be  paid  is  by 

way  of  penalty,  451. 
Whether  more  than  a  named  penalty  can  be  recovered, 

451- 
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Penalty — continued. 

Question  of  whether  penalty  or  liquidated  damages  is 

one  of  law,  451. 
Provision  that  on  failure  to  pay  one  instalment  the 

whole  to  become  due,  not  a  penalty,  452. 

Performance  of  Contracts  :  See  also  particular  titles. 
Impossibility  of,  48,  49. 
Generally  as  to,  263-272. 
May  sometimes  be  presumed,  268. 
Excuses  for  non-performance  generally,  272-284. 

Peril, 

Of  the  sea,  205,  note  (/t). 

Perishing, 

Of  goods  after  contract  for  their  sale,  99. 

Peuson,  Torts  affecting  the,  361-410  :  >S^e  a/so  particular 
titles. 
Assault  and  battery,  361-369. 
False  imprisonment,  370-379. 
Malicious  arrest,  379. 
Malicious  prosecution,  379-383. 
Libel  and  slander,  384-403. 
Seduction  and  loss  of  sei-vice,  403-410. 
Injuries  to  the  person  from  negligence,  412-435. 

Personal  Luggage, 

Liability  of  railway  company  for,  135,  136. 
What  is,  135. 

Physicians, 

When  they  may  recover  their  fees,  224. 

Place  for  Betting,  304. 

Pledge, 

Distinction  between,  and  a  lien,  and  a  mortgage,  125. 

A  pledgee  cannot  foreclose,  125,  note  (o). 

If  pledge  does  not  realize  sufficient,  pledgee  may  sue, 

126. 
Of  securities  by  stockbrokers  or  money-dealers,  186. 

Policy  of  Assurance  ;  See  Assurance. 
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Post, 

When  a  contract  taking  place  through,  is  complete, 

3«»  39. 
Payment  made  through  the,  269. 

Pound  Breach,  83. 

PowBE  OF  Attorney, 

Provision  of  Conveyancing  Acts  as  to,  149,  note  (y). 

Prbsuicption, 

Cases  in  which  presumptions   furnish  evidence,  483, 

484. 
Various  cases  of,  504. 

May  sometimes  cause  the  burden  of  proof  to  be  where 
it  would  not  otherwise  be,  504. 

Primary  and  Secondary  Evidence  :  See  Evidence. 
Difference  between,  and  reason  for  difference,  474. 
Kules  as  to,  and  exceptions,  474-477. 

Principal  and  Agent, 

When  an  agent  must  be  authorized  by  writing  to  sign 
a  contract,  59. 

Quifacit  per  cUium  facit  per  sey  144,  412,  426. 

Persons  not  sui  juris  may  act  as  agents,  145. 

Delegatus  nonpoUst  delegare^  145,  414. 

Three  kinds  of  agencies,  and  differences  between  them, 
145,  146. 

Omnis  ratihahitio  retrotrahitur  ef  mandato  priori  cequi- 
paratur,  146. 

Effect  of  giving  credit  to  an  agent,  147. 

Effect  of  payment  by  principal  to  his  broker  or  agent, 
147,  148. 

When  an  agent  is  personally  liable,  148,  149. 

Remedy  against  agent  acting  without  authority,  148. 

British  agent  contracting  for  foreign  principal,  149. 

The  different  ways  in  which  an  agent's  authority  may 
be  revoked,  149,  150. 

An  agent's  authority  includes  all  incidental  acts,  150. 

The  principal  is  generally  the  person  to  sue  on  a  con- 
tract, 150. 

Duty  of  agent,  150,  151. 

Bribing  agent,  151. 

Del  credere  agent,  151. 
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Principal  and  Agent — continued. 

As  to  factors  and  brokers,  152,  153. 

As  to  principaFs  liability  for  his  agent's  fraud,  289. 

Agent  recovering  bets  for  principal  must  pay  over, 

302. 
Principal  not  now,  since  Gaming  Act,  1892,  bound  to 

indemnify  agent  making  a  bet  for  him,  303. 
Liability  for  assault  committed  by  agent,  368. 
Respondeat  superior,  413. 
Position   of   principal  with  regard  to   agent's   torts, 

413*  414. 
Power  of  agent  to  bind  principal  by  his  admissions, 

508. 
Prisoner  giving  evidence,  486,  note  (v),  488,  note  (o). 

Private  Nuisance:  See  Nuisance. 

Private  Person, 

When  justified  in  arresting  another,  373,  374. 

Privilege, 

Definition  of  a  privileged  communication  in  libel  or 
slander,  and  generally  as  to,  389-394. 

Two  chief  cases  of,  in  evidence,  497. 

On  the  ground  of  criminating  one's  self  or  one's  hus- 
band or  wife,  497-499. 

In  the  case  of  professional  communications,  500-503. 

None  in  the  case  of  medical  men  and  clergymen,  502. 

Nor  in  case  of  pursuivant  of  Herald's  College,  502, 
note  {k). 

Miscellaneous  cases  of,  503. 

Privity, 

Not  necessary  in  action  of  tort,  318,  319,  418,  419. 

Produce, 

Notice  to,  object  of  giving,  <fec.,  475. 

Professional  Communications  :  See  Privilege. 

Promissort  Notes,    166  :   See  Bills   of   Exchange  and 
Promissory  Notes. 

Property  in  Goods:  See  Goods. 

When  it  passes,  and  effect  of  its  passing,  93-99,  341, 
465. 
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Property  Tax, 

Is  always  borne  by  landlord,  69. 

Proprietary  or  Pecuniary  Interest, 

Admission  of  entries  against,  480,  481. 

Prosecution  :  See  Malicious  Prosecution. 

Protesting, 

What  is  meant  by,  and  when  necessary,  190. 

Public  Authorities  Protection  Act,  1893,  371,  372,  423, 
note  (e). 

Public  or  General  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  482. 

Public  Nuisance  :  See  Nuisance. 

Public  Policy,  293-301. 

Public  Records  and  Documents, 
Are  evidence  by  themselves,  484. 
What  are,  484,  note  (0). 

Publication  of  Libel  :  See  Libel  and  Slander. 

Q. 

Quality, 

Generally  no  implied  warranty  of,  on  a  sale,  113. 
Cases  in  which,  however,  such  a  wari-anty  exists,  113, 
114. 

Quantity, 

Words  may  be  used  amounting  to  warranty  of,   iii, 
112. 

Quantum  meruit, 

When  a  person  may  recover  on  a,  262. 

Quarry, 

Obligation  to  fence,  328,  329,  420. 

quasi-contracts,  3 1,  32. 

Quasi-Partnership,  158. 

Qui  facit  per  alium  facit  per  se,  144,  412,  426. 

Quod  ab  initio  non  valet  in  tractu  temporis  non  con- 
valescit,  311. 
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R. 

Railway  and  Canal  Commission,  137. 

Railway  Companies  :  See  Carriers. 

Position  of,  as  to  passenger's  personal  luggage,  134- 

136. 
When  liable  for  loss  of  goods  in  porter's  custody,  135. 
Liability  of,  for  goods  in  cloak-room,  135,  136. 
Equality  clauses  in  Railway  Clauses  Consolidation  Act, 

1845,  *^^  other  Acts,  137. 
Jurisdiction  and  powers  of  the  Railway  and  Canal 

Commission,  137. 
Must  afford  all  reasonable  facilities  for  carrying  goods, 

137. 
Bound  to  fence  out  cattle,  328.  329. 
Liable  for  injuries  to  servant  though  ticket  taken  for 

him  by  master,  418. 
Liable  for  any  injuries  to  passengers  caused  by  their 

negligence,  419. 
Injuries  done  by,  and  maxim  of  Actio  persondtis  mori- 

tur  cum  persond,  and  statutory  provisions  thereon, 

421-425. 
Liability  of,  for  injuries  done  by  a  train  overshooting 

a  platform,  425. 
Not  liable  for  injury  from  sparks  emitted  from  engine, 

439»  440. 
Unless  some  evidence  of  negligence,  440,  and  note  (t). 
Not  liable  for  injuries  through  vibration  or  smoke,  440. 
Liability  of,  by  reason  of  unpunctuality  of  trains,  442. 
Effect  of  a  condition  on  this  point.  442. 

Recaption, 

What  it  is,  357. 

How  a  person  is  justified  in  effecting,  357. 

Receipt, 

And  acceptance  of  goods  within  4th  section  of  Sale  of 
Goods  Act,  1893,  1 01- 1 03. 

Recitals, 

Possible  effect  on  operative  words,  26. 
When  occurring  in  deeds  and  wills  twenty  years  old, 
form  proof  of  facts  recited,  485,  note  (r). 
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Record,  Contracts  op, 
Generally  as  to,  9-15. 
Peculiarities  of,  11- 15. 
How  proved,  1 5. 

Relative, 

When  he  may  maintain  action  notwithstanding  maxim 

Actio  personalis  moritur  cumpersond,  6,  7,  327,  359, 

423- 
Release, 

What  is  meant  by,  282. 

To  one  of  several  jointly  liable,  discbarges  all,  282. 

Effect  of  a  contract  not  to  sae  entered  into  by  one  of 

two  joint  creditors,  283. 
Instances  in  which  it  may  occur  by  operation  of  law, 

283. 

Relief, 

Against  forfeiture  of  leases,  88,  89. 

Remoteness  of  Damage:  See  Damages. 

Damages  must  not  be  too  remote,  455-458. 
Difficulty  in  applying  this  rule,  456,  457. 
Correct  rule  as  to,  457. 
In  action  of  slander,  457-458. 
In  case  of  servant  washing  master's  cart,  458. 
Looser  rule  as   to   damages   observed  in  actions  ex 
delicto  than  in  those  ex  contractu,  458^  459. 

Rent, 

Amount  that  can  be  distrained  or  sued  for,  85,  and 

note  (y). 
Apportionment  of,  88. 

Replevin,  83,  84. 

Repair  of  Houses, 

Liability  for  injuries  caused  by  ombsion  to  repair, 
435»  436. 
Report, 

Copyright  in  a,  214. 

Of  parliamentary  or  legal  proceedings  privileged,  391, 

392. 
Of  proceedings  at  public  meetings  privileged  to  a  cer- 
tain extent,  392. 
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Representation:  See  Fraud. 

Concerning  &  person's  credit  must  be  in  writing,  290. 

Reputation, 

Evidence  admitted  as  to,  483. 

Res  gest^ 

Hearsay  evidence  is  admitted  where  it  forms  part  of, 
479,  480. 

Res  ipsa  loquitur,  411. 

Respondentia, 

Generally  as  to  the  contract  of,  203,  204. 

Respondeat  superior,  413. 

Restaurant  Keeper, 

Liability  of,  138,  note  (d). 

Restraint  op  Trade,  Contracts  in. 

On   sale  of  goodwill   of  business,  vendor  should  be 

restrained  from  carrying  on  a  like  business  within 

a  certain  distance,  and  from  soliciting  customers, 

296,  297. 
Must  be  reasonable,  and  for  valuable  consideration, 

296,  297. 
Part  of,  may  be  good,  and  part  bad,  297,  298. 
As  to  combination  of  employers,  <b;c.,  298,  299. 

Retention  op  Money  is  not  Part-Payment,  ioi. 

Reversioner, 

When  he  may  sue  for  trespass  to  land,  326,  464. 

Instance  of  such  a  case,  326. 

Damages  in  such  a  case,  464. 

When  he  may  sue  in  respect  of  a  nuisance,  470. 

Reward, 

Offered  by  advertisement  may  be  recovered,  40. 

But  probably  not  if  person  did  not  at  first  know  of,  40. 

Rights  op  Common,  331. 

Riparian  Proprietors,  331. 

Road  Authority, 

Not   liable   to  action  for  omitting  to  keep  road  in 
repair,  419. 
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S. 

Sailors, 

Liable  to  be  reasonably  chastised  or  imprisoned   by 
captain,  367. 

Sale  of  Goods,  92-114:  See  Goods. 

Salvage,  202,  203. 

Sample, 

Warranty  implied  when  sale  by,  113. 
Goods  sold  according  to,  may  be  returned  if  they  do 
not  conform  to  it,  no,  113. 

Satispaotion  :  See  Accord  and  Satisfaction. 
A  smaller  sum  cannot  satisfy  a  greater,  265. 
But  anything  different,   even  a  negotiable  security, 

may,  266. 
Effect  of  retaining  a  smaller  sum  than  a  penalty,  266. 
If  sum  paid  '4n  full  satisfaction,''  and  creditor  retains 

it,  yet  he  can  sue  for  balance,  266. 
Decision  in  Foakes  v.  Beer,  267. 

scandaluh  hagnatuh,  402. 

Schoolmaster, 

Is  justified  in  reasonably  chastising  a  scholar^  367. 

Scienter, 

When  necessary  to  be  shewn  as  regards  injuries  by 

animals,  and  when  not,  349,  350. 
What  will  amount  to,  350. 

Secondary  Evidence:  See  Evidence. 

Seduction, 

Nature  of  action  for,  and  generally  as  to,  403-408. 

Damages  recoverable  for,  405. 

As  to  the  relationship  of  master  and  servant  necessary 

to  enable  a  person  to  sue  for,  406. 
An  action   may   be   maintained   for   seduction   of   a 

married  woman,  407. 
Effect  of  woman  being  in  service  of  seducer,  408. 
It  is  a  good  defence  to  shew  that  defendant  not  the 

father  of  the  child,  408. 
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Seduction — contintied. 

Action  for  loss  of  services  irrespective  of  seduction, 

408-410. 
Action  for  maliciously  inducing  a  person  to  break  his 

contract,  410. 

Self-serving  Evidence,  494. 

Separation, 

Contract  for  future  separation  of  husband  and  wife 

contrary  to  public  policy  and  illegal,  301. 
Requisite  to  arrangement  for,  301. 

Servant  :  See  Master  and  Servant. 

Set-off, 

In  the  case  of  goods  bought  of  a  factor,  and  principal 

suing,  155. 
Definition  of,  280. 
Former  rules  as  to,  280,  281. 
Statutory  provisions  as  to,  281. 
Defendant  may  now  obtain  damages  against  a  plaintiff 

in  an  action,  281,  282. 
Does  not  exist  in  respect  of  a  statute-barred  debt,  281, 

note  (2). 

Sheriff, 

May  not  break  open  door  of  dwelling-house,  but  may 

break  open  doors  of  other  buildings,  80. 
Duties  of  sheriff's  officers,  440,  441. 
Liability  of,  if  goods  he  seizes  are  taken  from  him, 

441. 
Damages  recoverable  against,  for  officer's  negligence, 

471. 

Ships, 

Law  as  to,   generally,   now   contained   in   Merchant 

Shipping  Act,  1894,  200. 
How  shares  in,  transferred,  200. 
As  to  ownership  of,  201. 
Powers  of  master  of,  during  voyage,  201. 
Jettison,  202. 

As  to  general  and  particular  average,  202. 
As  to  salvage,  202. 
Pilot's  services,  203. 

2  0 
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Ships — continued. 

Kules  as  to  damages  in  case  of  collision  when  both 

ships  in  fault,  203. 
Bottomry  and  respondentia^  203,  204. 
Position  of  person  advancing  money  to  pay  dock  dues^ 

204. 
Differences   between  a   charter-party   and    a   bill  of 

lading,  204. 
As  to  freight,  205. 
Meaning  of  "  dangers  and  accidents  of  the  sea,"  205, 

note  (h). 
Liability  of  owners  of,  for  losses  during  a  voyage,  205, 

206. 
Liability  for  wrecked  ship  causing  damage,  439. 
Position  as  to  contributory  negligence,  446,  447. 

Sic  utere  tuo  ut  alienum  non  uedas,  347. 

Simple  Contracts, 

Distinction  between,  and  specialties,  15-21. 

Definition  of,  33. 

Four  essentials  to,  33. 

Mutual  assent  always  necessary,  34,  35. 

What  is  necessary  to  establish  a  contract  from  different 

instruments,  35-37. 
As  to  a  contract  through  the  post  or  by  telegram, 

39- 

From  the  offering  of  a  reward,  40. 

Made  out  by  conditions  on  tickets,  receipts,  &a,  40, 
41. 

As  to  consideration,  41-48. 

If  in  writing,  the  writing  must  usually  shew  the  con- 
sideration as  well  as  the  promise,  42,  43. 

When  an  executed  or  past  consideration  is  sufficient 
for,  43,  44. 

A  merely* moral  consideration  is  not  sufficient  for,  45^ 

46. 

But  a  moral  obligation  which  was  once  a  legal  one 

will  be,  46. 
Chief  cases  in  which  writing  necessary  for,  49. 
Limitation  for  suing  on,  273,  274. 

Slander,  397 :  See  Libel  and  Slander. 
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Slander  of  Title, 
What  it  is,  339. 

Special  damage  must  be  proved  in,  339. 
Applies  to  goods  as  well  as  to  lands,  339. 

Smaller  Sum, 

Cannot  satisfy  a  greater^  265-267. 
Exceptions  to  this  rule,  267. 

Solicitors, 

Must  deliver  a  signed  bill  before  suing  for  costs  unless 

leave  obtained,  219. 
On  what  grounds  such  leave  will  be  given,  220. 
Time  within  which  action  must  be  brought  for  costs, 

220. 
Assignee  of  bill  of  costs   may  sign  and  deliver  bill, 

220,  note  (q). 
May   contract   for   remuneration    by   commission   or 

otherwise,  220. 
Costs  may  be  made  a  charge  on  property  recovered  and 

raised  thereout,  221. 
Lien  of,  221. 

Lien  of  London  agent,  221,  222. 
Their  duty,  222. 
When  proceedings  commenced  by,  may  be  discontinued, 

222. 
Liable  for  their  own  or  their  agents'  negligence  or 

fraud,  222. 
When  negligence  may  be  set  up  as  a  defence  to  an 

action  for  costs,  223. 
Position  of,  in  dealing  with  clients,  223. 
Payment  to  a  solicitor  in  an  action  is  sufficient,  264. 
When  privileged  in  what  he  has  written  on  behalf  of 

a  client,  390. 
When  liable  for  wrongly  directing  a  sheriff  to  levy 

under  &fi,/a.,  441,  442. 
Privilege  of,  with  regard  to  giving  evidence,  and  extent 

of  such  privilege,  500-502. 

Son  assault  demesne. 
Defence  of,  366. 

Sparks, 

From  locomotives  causing  damage,  439,  440. 
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Special  Damages:  See  Damages. 

Special  Pleaders, 

Not  at  the  bar,  may  recover  their  fees,  218. 

Specialties, 

Distinctions  between,  and  simple  contracts,  15-21. 
Limitation  for  suing  on,  273,  274. 

Specific  Delivery  of  Chattels, 
Provisions  as  to,  359,  453,  454. 
Practice  of  Chancery  as  to,  454,  note  (z). 

Specific  Performance, 

Of  contract  of  sale  of  goods,  109,  454. 

Staging, 

Liability  for  defective,  319,  320. 

Stakeholder, 

His  position,  and  rights  of  the  parties  as  to  deposit, 
305-307. 
Stamping  Instruments, 

Times  allowed  for,  312. 

Effect  of  not  stamping  within  proper  time,  312. 

Pi'oper  stamp  for  and  agroement  and  exemptions,  312. 

Who  takes  the  objection  to  insufficiency  of  stamp,  312. 

Power  to  remit  penalties  for  not,  312,  note  (k). 

Statutes  :  For  Index  of,  see  anfe^  p.  xxxiil 

Steam  Traction-engine, 

As  to  damage  caused  by,  440. 

Stock  Exchange, 

As  to  transactions  on,  being  gaming  contracts,  304, 

305- 
Provisions  of  Leeman's  Act,  308. 

Stolen  Goods, 

Bights  as  to,  and  effect  of  sale  in  market  overt,  341. 
Provisions  of  Sale  of  Goods  Act,  1893,  341,  342. 

Stoppage  in  transitu, 

Definition  of,  105,  106. 

Oiigin  of,  106. 

When  the  goods  are  in  transitu^  106,  107. 

How  effected,  107. 
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Stoppage  in  transitu — continued. 

Notice  of,  must  be  given  not  to  shipowner,  but  to 

master  of  vessel  containing  the  goods,  107. 
Effect  of,  on  the  contract,  107,  108. 
Kight  of  re-sale,  108. 

Effect  of  sale  of  goods  during  course  of  transit,  108. 
As  to  right  against  a  sub-purchaser  who  has  not  paid 

his  purchase-money,  109. 

SUBPCENA, 

Service  of,  must  be  personal,  226. 

Subrogation, 

Meaning  and  instance  of,  208. 

Subsoil, 

Position  of  owner  of,  as  regards  surface)  owner,  332,  333. 

Supperancb, 

Position  of  tenant  at,  65. 

SUFPICIENCY, 

Of  a  consideration  cannot  be  inquired  into,  41,  42. 

Suicide, 

Effect  of,  on  a  policy  of  assurance,  210,  211. 

Sunday  Observance  Act,  1677,  310,  311. 

Support, 

As  to  the  right  to  lateral,  333,  436,  437. 

Surety:  See  Guarantee. 

His  rights  on  paying  principal's  debt,  53,  54. 
To  or  for  a  firm,  54. 

Acts  which  will  operate  to  discharge,  54,  55. 
Effect  of  a  principal  accepting  a  composition  under  the 
Bankruptcy  Act,  1883,  55. 

Surface, 

Rights  of  owner  of,  as  against  owner  of  subsoil,  325, 
333»  436. 
Surgeons, 

When  they  may  recover  their  fees,  224. 

Provision  of  Veterinary  Surgeons  Act,  i88r,  225. 

Suspicion, 

As  to  arresting  a  person  on,  373,  374. 
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T. 

Telegraphic  Message, 
Mistake  in,  319. 

Tender, 

What  is  meant  by  a,  269. 

The  essentials  to  constitute  a  valid  tender,  &c.,  264, 

270. 
Must  be  absolute  and  unconditional,  270. 
In  what  money  it  may  be  made,  270,  271. 
When  country  notes  or  cheques  are  a  good  tender,  271. 
If  refused,  the  money  must  still  be  kept  ready,  271. 
Effect  of,  271,  272. 

Tickets, 

Notices  on,  constituting  a  contract,  40,  41. 

Time, 

When  of  the  essence  of  a  contract,  30,  31. 

Tithe  Rent-charge, 

Is  a  charge  on  the  lands,  69. 
Is  always  payable  by  owner,  69. 

Title, 

As  a  warranty  of,  on  sale  of  goods,  1 1  i-i  14. 

Slander  of,  339. 

To  goods  generally,  340-346. 

As  to  stolen  goods,  341,  342. 

As  to  goods  obtained  by  fraud,  342. 

Rights  of  a  finder  of  goods,  342-344. 

Treasure  trove,  344. 

Property  in  animals,  fish,  and  game,  345. 

Torts  :  For  particular  torts,  see  individual  titles. 
Definition  of  a  tort,  313. 
Divisions  of,  and  as  to,  generally,  313-323. 
The  newness  of  a  tort  is  no  objection  to  an  action, 

314,  315- 
Distinction  between,  and  crimes,  315,  316. 
Although  amounting  to  crimes,  civil  remedy  not  neces-> 

sarily  suspended  until  after  prosecution,  316,  317. 
Cases  in  which  civil  and  criminal  proceedings  cannot 

both  be  taken,  317,  318. 
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Torts — continued. 

As  distinguished  from  contracts,  318-321. 

It  may  sometimes  be  in  a  person's  election  to  sue  either 

on  tort  or  on  contract,  320,  321. 
Privity  is  never  necessary  in  torts,  321. 
Maxim  that  the  king  can  do  no  wrong,  321,  note  (g). 
Position  of  judges,  superior  officers,  &c.,  as  to,  322. 
There  is  no  contribution  or  indemnification  generally 

between  wrongdoers,  322,  323. 
Affecting  land,  324-339. 

Affecting  goods  and  other  personal  property,  340-360. 
Affecting  the  person,  361-410. 
Arising  peculiarly  from  negligence,  411-447. 
Looser  principles  are  observed  in  awarding  damages  for 

torts  than  in  respect  of  breaches  of  contract,  459. 

Traction-enginb, 

As  to  injury  done  by,  440. 

Tradb-mark, 

The  use  of,  implies  a  warranty,  114,  218. 

Definition  of,  215. 

What  it  may  and  may  not  consist  of,  215,  216. 

Kemedies  for  infringement  of,  216. 

Provisions  of  the  Patents,  Designs,  and  Trade-marks 

Acts,  1883  and  1888,  216-218. 
Requisite  proof  in  action  for  infringement  of,  218. 
Bight  of  action  for  infringement  of,  does  not  die  with 

person,  359,  360. 

Trade  Union  Act,  187  i,  299. 

Trade  Union  Officer, 

Persuading  master  to  discharge  servant,  5,  410. 

Trains, 

Overshooting  platform,  425. 

A  company  not  liable  for  injury  arising  from  sparks 

emitted  by,  439,  440. 
Unpunctuality  of,  442. 

Treasure  Trove, 

Rights  as  to,  344. 

Treble  Damages,  462. 
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Trees, 

Overhanging  another's  land,  338,  348. 

Trespass  to  Goods, 

Definition  of  trespass,  340. 
Distinction  between,  and  conversion,  340,  346. 
Meaning  of  trespass  de  bonis  asportaiis^  346. 
Instances  of,  347. 
Justi6cation  of,  355. 

Who  is  the  person  to  sue  in  respect  of,  357,  358. 
Remedy  for,  358. 

Action  survives  to  executors  and  administrators,  359, 
360. 

Trespass  quare  clausuh  fregit. 
Meaning  of,  324. 

Possession  is  an  essential  to  an  action  for,  325. 
An  action  for,  tries  the  titles  to  land,  325. 
Limitation  of  action,  325. 
Action  for  in  respect  of  land  abroad  cannot  be  brought 

here,  325. 
When  a  reversioner  may  sue  for,  and  damages,  he  ivill 

recover,  326,  464. 
When  a  mortgagor  may  sue  for,  326. 
Special  damage  need  not  be  proved  in  action  for,  327. 
Right  of  executors  or  administrators  to  sue  for,  327, 

328. 
Liability  of  estate  of  deceased  person  in  respect  of, 

327*  328. 
What  will  amount  to,  328. 
Owner  of  cattle  not  liable  for  their  trespass  whilst 

passing  along  highway,  328. 
Obligation  as  to  fencing  out  cattle,  328,  329. 
A  lawful  owner  out  of  possession  may  re-enter  peace- 
ably, but  must  not  use  force,  329. 
License  to  trespass  may  be  revoked,  329,  330. 
A  trespasser  may  be  forcibly  ejected  after  refusal  to 

leave,  330. 
A  person  is  justified  in  forcibly  defending  possession 

of  his  lands,  330. 
Damages  recoverable  for,  469. 

Trial, 

Effect  of  a  plaintiff  or  defendant  not  appearing  at,  507. 
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Teovbb, 

Former  action  of,  358. 

Trusts, 

Provision  of  Statute  of  Frauds  as  to,  51. 

Truth  of  Libel  or  Slander, 

Complete  defence  in  civil  actions^  395,  401. 

At  common  law  no  defence  to  criminal  prosecution, 

395- 
But  now  it  is,  if  also  shewn  that  publication  was  for 
the  public  good^  395. 

Turf  Commissioner, 

Receiving  bets  must  pay  over  to  principal,  302. 
Making  a  bet  for  principal  not  now  entitled  to  be  in* 
demnified,  303. 

U. 

UsERRIMiB   FIDEI, 

Fire  and  marine  insurances  axe  said  to  be,  210. 

Unuquidatbd  Damages, 

Distinction  between,  and  liquidated,  448,  449. 

Usance, 

Meaning  of  the  term,  177. 

Use  and  Occupation, 
Action  for,  76. 


Vendor  and  Purchaser, 

"When  the  property  in  goods  passes,  93-99. 

When  vendor  may  sue  for  the  price  of  the  goods,  103, 

465. 
Lien  of  vendor,  104,  105. 

Vendor's  right  of  stoppage  in  iransitUy  105-109. 
Bights  of  vendor  on  vendee's  breach,  104,  465. 
Rights  of  vendee  on  vendor's  breach,  103,  104,  466. 
Power  of  vendor  left  in  possession  of  goods,  153,  154. 

Veterinary  Surgeons, 

Must  register  to  entitle  them  to  recover  their  fees, 
225. 
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Voluntary  Deed, 

In  what  respects  not  as  good  as  a  deed  for  valuable 

consideration,  19,  20. 
If  called  in  question,  burden  of  proof  lies  on  person 

taking  a  benefit  under,  505. 

Volenti  non  fit  injuria,  404,  429,  444. 


W. 

Waoer  Poucies:  See  Assurance. 
Are  invalid,  208,  209,  31a 

Waobrs  :  See  Gaming  Contracts,  301-310. 

Warrant, 

Definition  of,  and  mode  of  acting  thereunder,  370. 
As  to  liability  of  justice  granting,  371,  372. 
Protects  constable  acting  under,  372. 
Person  obtaining,  is  not  liable  for  false  imprisonment, 

but  may  be  for  malicious  prosecution,  372. 
When  a  constable  may  arrest  without,  373. 
When  a  private  person  may  arrest  without,  373,  374. 

Warrant  of  Attornbt, 

Di£Perence  between,  and  a  cognovit^  10. 

Warranty, 

On  the  taking  of  furnished  house,  90,  91. 

Definition  of,  109. 

Distinction  between,  and  condition  and  misrepresenta- 
tion, no. 

Remedy  for  breach  of  warranty  or  condition,  or  in 
respect  of  misrepresentation,  no,  in. 

Provision  of  Sale  of  Goods  Act,  1893,  as  to  conditions 
and  warranties,  no. 

If  subsequent  to  sale,  bad,  in. 

What  will  amount  to  a,  in. 

May  sometimes  be  implied,  in. 

Beason  of  implied  warranty,  112. 

As  to  warranty  of  title,  112. 

As  to  warranty  of  quantity,  112. 

Effect  of  delivery  of  goods  more  than,  or  less  than 
agreed,  112,  113. 
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Warranty — continued. 

As  to  warranty  or  condition  in  respect  of  quality,  113, 

114. 
Arising  from  use  of  trade- mark,  114. 
Does  not  extend  to  defects  which  are  apparent,  114. 
Damages  recoverable  for  breach  of,  466,  467. 

Waste, 

Definition  of,  338. 
Persons  liable  for,  339. 

Water, 

As  to  right  to,  where  flowing  in  a  defined  channel, 
and  where  only  percolating  through  the  ground,  4, 

5»  331,  332- 
Must  not  be  fouled  in  either  case,  331,  332. 

Weekly  Tenancy, 

Notice  to  determine,  65,  66. 

Wife:  See  Married  Woman. 

Effect  of  contracts  by,  as  husband's  agent,  but  after 
his  death,  148,  note  (q),  255. 

Will,  Tenancy  at, 

May  arise  by  reason  of  Statute  of  Frauds,  64,  65. 

Wills, 

May  prove  themselves  after  thirty  years,  484,  485. 
Recitals  in,  485,  note  (r). 
How  proved  at  trial,  493,  494. 

Without  Prejudice, 

Communications  made,  are  privileged  from  being  given 
in  evidence,  502. 

Witnesses:  See  Evidence. 

Their  claim  for  expenses  is  not  against  solicitor,  but 
the  party  who  has  subpoenaed  them,  223. 

Are  entitled  to  be  paid  expenses,  but  not  generally  for 
loss  of  time,  unless  a  professional  witness,  225. 

Service  of  subpoena  on,  must  be  personal,  226. 

Statements  of,  are  absolutely  privileged,  393. 

Damages  recoverable  against,  for  not  attending,  471. 

Evidence  of,  by  affirmation  under  the  Oaths  Act,  1888, 
485,  486. 

Distinction  between  admissibility  of  evidence  and  cre- 
dence of,  501,  502. 
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WoRHaffEN's  Compensation  Act,  1897,  416,  431-435. 
Workmen's  Oompensation  Act,  1900,  435. 
Wrecked  vessel,  liability  for  damage  caused  by,  438, 
439- 

Writing, 

When  necessary  for  a  contract,  49. 
l^ot  necessary  on  a  contract  for  sale  of  fixtures,  64. 
Necessary  in  representations   concerning  a  person's 
credit,  290. 

Wrongdoers, 

No  contribution  and  indemnity  between,  322,  323. 
Exception  under  Directors'  Liability  Act,  1890,  323. 

Wrongful  Dismissal  :  See  Master  and  Servant. 
Damages  recoverable  in  action  for,  472. 


Y. 

Year, 

An  agreement  not  to  be  performed  within  a  year  must 

be  in  writing,  51,  56,  57. 
When  everything  on  one  side  is  to  be  performed  within 

a  year,  agreement  is  not  within  the  statute,  56,  57. 

Year  to  Year, 

Liability  of  tenant  from,  as  to  repairs,  68. 

Yew-tree, 

Liability  in  respect  of  injury  to  neighbour's  horse  by 
eating,  348. 
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«  STEVENS  ^  ffAYNES,  BELL    YARD,    TEMPLE  BAR. 

Third  Edition,  in  8yo,  price  21;.,  doth, 

THE    LAWS  OF  INSURANCE: 

^\x%,  life,  ficctlintt,  ant  (Buatanm. 

EMBODYING 

CASES    IN   THE    ENGLISH,    SCOTCH,    IRISH,    AMERICAN,    AND 
CANADIAN    COURTS. 

By   JAMES    BIGGS    PORTER, 

OP   THB  INNBR  TSMPLK,  AARRISTKK-AT-LAW. 

ASSISTED  BY 

W.  FEILDEN  CRAIES,  M.A.,  and  THOMAS  S.   LITTLE, 

or  .THB  IHMBt  TBMPLB,   BA]tRlSTBK5>AT-LAW. 

**  We  find  little  change  in  the  scope  of  the  book,  but  the  cases  decided  since  1887,  some  of  them  au^e 
of  considerable  importance,  together  with  the  new  Statute  Law  relating  to  the  subject,  have  all  been 
properly  placed*  and  make  the  third  editicm  as  valuable  as  its  predecessor.  We  do  not  he&itate  10 
recommend  this  book  to  the  continued  favourable  attention  of  the  Legal  profession."— Zotv  J«mrmai. 

"  This  work,  which  in  the  present  edition  has  been  brought  down  to  tne  latest  date,  was  ori^iiially 
published  by  Mr.  Porter  in  1884,  with  the  view  of  supplying  a  concise  treatise  on  the  Laws  of  If>- 
surances  within  the  compass  of  a  moderate  sized  Yolume,  and  we  have  no  hesitatior  in  aayisg  how 
excellently  the  author  iias  attained  that  object  while  overlooking  or  omitting  nothing  of  importance. 
The  book  is  one  of  great  value." — Jriik  Law  Times. 

'*  The  issue  of  a  third  edition  x!alls  for  little  more  than  a  record  of  the  fact,  for  the  previous  editions 
of  the  book  established  its  reputation  as  a  lucid  and  exhaustive  examination  of  the  subject  dfaU  witli. 
It  is  still,  so  far  as  we  know,  the  only  book  which  embraces  the  whole  Law  of  Insurance  (excepting 
marine)  and  the  present  edition  is  as  clear  and  concise  as  evet-." — Mancketter  Guardian.^ 

"  The  third  edition  of  Porter's  most  excellent  and  concise  treatise  on  the  laws  relating  to  Insurance 
is  now  before  us»  and  those  with  any  knowledge  of,  or  experience  in,  insurance  afiairs  ol  any  class  or 
description,  will  know  that,  with  the  name  of  the  author  quoted,  the  content5  will  be  at  once  inclusive, 

dear,  concise  and  reliable Should  certainly  be  on  the  shelves  of  every  insurance  office, 

and  in  the  possession  of  every  broker,  as  well  as  a  necessary  addition  to  a  lawyer's  linrary." — .Liverfoci 
y»umal  0/  Commerce. 

Id  Royal  tamo,  price  2ar.,  doth, 

QUARTER    SESSIONS  PRACTICE, 

A    VADB   MECUM  OF   GENERAL   PRACTICE  IN  APPELLATE   AND 
CIVIL  CASES  AT  QUARTER  SESSIONS^ 

By  FREDERICK  JAMES  SMITH, 

OP  THB  MIDDLB  TBMPLB,  BAHRISTBK-AT-I.AW,  AND  BBCORDBS  OP  MARaATB. 

Third  Edition.     In  one  volume,  8vo,.price  2ix.,  doth,  . 

A  COMPENDIUM  OF  THE  LAW  RELATING  TO 
EXECUTORS  AND  ADMINISTRATORS,  w.d.  »  Appendix  of 

Statutes,  Annotated  by  means  of  References  to  the  Text.     By  W.   Grkgory 
Walkbr,  B.A.,  Barrister-at-LAW,   and  Edgak  J.    Elgood,  B.C.L.,   M.A., 
Barrister-at-Law.     Third  Edition  by  E.  J.  Elgood,  B.C.L.,  M.  A. 
"  We  highly  aporove  of  Mr.  Walker's  arrange- 

ment The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carefully  and  accurately 

comiHled We  can  commend  it  as  bearing 

OD  its  face  evidence  of  skiUal  and  careful  labour, 


and  we  anticipate  that  it  will  be  found  a  very 
acceptable  substitute  for  the  ponderous  tomes 
of  the  much  esteemed  and  valued  Williams." — 
Times. 


*'  Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 
ject, and  the  power  of  treating  it  succinctly  ;  for 
the  ponderous  tomes  of  Williams,  however  satisfac" 
tory  as  an  authority,  are  necessarily  inconvenient 
for  reibrence  as  well  as  exfwnsive.  .....  On  the 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  oat"— Law  y^teneaL 
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STEVENS   dr*   HAYNES,    BELL    YARD,    TEMPLE   BAR.  7 

Second  Ecfition,  in  8vo,  price  91.9  cloth, 

THE  UW  OF  MAINTENANCE  AND  DESERTION, 

ANI>  THE  ORDERS  OF  THE.  JUSTICES  THEREON.  Second 
Edition,  ihcludin^  thfe  LAW  OF  AFFlLlATfOir  and  BASTARDY.  With 
an  Appendix  of  Statutes  and  Fonns,  including  the  Summary  Jurisdiction  (Married 
Women's)  Act  of,  1895.  By  Templi  Ckkvalibr  Martin,  Chief  Clerk  of  the 
Lambeth  Police  Court,  Editor  of  the  "Magisterial  and  Police  Guide,'*  &c.,  and 
GborgrTbmplb  Martin,  M.A.,  of  Lincoln^  Inn,  Barrister-at-Law. 

Third  Edition.    Crown  Svo,  price  6^.  6^.,  cloth, 

THE  LAW  OF  ARBITRATION   AND  AWARDS ; 

With  Appendix  containing  the  STATUTES  RELATING  TO  ARBITRA- 
TION,  and  a  collection  of  Forms  and  Index.  Third  Edition.  By  Joshua 
Slater,  of  Gray's  Inn,  Barrister-at-Law. 

Second  Edition.     Crown  Svo,  price  6».,  oloth. 

THE  PRINCIPLES  OF  MERCANTILE  LAW.    By 

Joshua  Slatrr,   of  Gray's  Inn,    Barrister-at-Law. 
In  Svo,  price  izr.,  cloth, 

THE   LAW  AND   PRACTICE  OF  DISCOVERY  in 

the  SUPREME  COURT  of  JUSTICE.  With  an  Appendix  of  Forms, 
Orders,  &c.,  and  an  Addenda  giving  the  Alterations  under  the 
New  Rules  of  Practice.  By  Clarence  J.  Peilb,  of  the  Inner  Temple, 
Barrister-at-Law. 

In  one  volume,  Svo,  price  iSs,,  cloth, 
THE    LAW    AND    PRACTICE   RELATING    TO 

PETITIONS    IN    CHANCERY   AND    LUNACY, 

Including  THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT, 
TRUSTEE  ACT,  WINDING-UP  PETITIONS,  PETITIONS  RELATING 
TO  SOLICITORS,  INFANTS,  Etc.,  Etc.  With  an  Appendix  of  Forms 
AND   Precedents.     By  Sydney  E.  Williams,   Barrister-at-Law. 

Second  Edition,  in  Svo,  price  2Sf.,  cloth, 

A  SELECTION   OF  PRECEDENTS  OF  PLEADING 

UNDER  THE  JUDICATURE  ACTS  IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  J.  CUNNINGHAM  and  M.  W.  MATTINSON. 

SECOiWD  EDITION. 
BY  MILES   WALKER  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law,  and  | 
STUART  CUNNINGHAM  MAC  ASK  IE,  of  Gray's  Inn,  Barrister-at-Law. 

BXYXaWS. 

"  The  notes  are  very  pertiiient  aod  satisfactoiT :  the  introductory  chapters  on  the  preient  system  of  frieadinK 
are  excellent,  and  the  precedents  will  be  found  very  useful."— /rirA  Law  Times. 

"  A  work  which,  in  the  compass  of  a  single  portable  volnme,  contains  a  brief  Treatise  on  the  Principles 
and  Rules  of  Pleading,  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
useful  companion  in  the  Practitioner's  daily  routine." — Law  Mttgatine  and  ReviiTth 
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STEVE f^S   <&-    HAYNES,    BELL    YARD,    TEMPLE  BAR, 


Second  Edition,  in  twoTolumes,  royal  8to,  price  70if.,  cloth, 

NEGLIGENCE  IN  LAW 

Bbino  THfe  Second  Edition  of  ''Principlrs  or  the  Law  of  Nigligence,*' 
Re-arranged  and  Re-written. 

By    THOMAS    BEVEN, 

OP  TBB  INNBK  TEMPLB|    BAAKISTBK-AT-LAW  ;   AUTHOR  OF  "  THB  I^W  OP  BMPLOVSIts'  UABILITT 
POK  THB  NKCLIGBNCB  OF  SBRVANTS  (^AUSIMG  INJUBV  TO  FBLLOW  SBRVANTS.** 

REVIEWS. 

*'  Thete  volumes,  says  Mr.  Beven  in  the  preface,  maybe  regarded  as  a  second  edition  of  his  *  Principles 
of  the  Law  of  Negligence,'  in  so  far  «a  the  subjects  treated  of  in  both  books  are  the  same ;  and  the 
materials  collected  in  the  one  have  been  used  without  reserve  in  the  other.  As  to  anything  beyond  this, 
he  continues,  the  present  \m  a  new  work.  The  arrangement  is  altogedier  diflbrent  from  that  previoosly 
adopted.  Nearly  a  half  of  the  contents  of  those  volumes  is  afasohitely  naw,  and  of  the  remainder  tbera 
u  very  little  which  has  not  been  materially  modified,  if  not  in  substance,  yet  in  expression. 

"Upon  its  first  appearance,  the  '  Principles  of  the  Law  of  Negligence  was  at  once  recognised  as  a 
work  of  the  highest  importance,  and  the  ability  and  indusCry  which  Mr.  Beven  had  brought  to  bear  npoo 
his  task  laid  the  profession  under  no  ordinary  obligation.  The  service  which  he  then  rendered  has  beea 
greatly  increased  by  the  production  of  this  second  edition,  and  the  book  deserves  a  place  in  the  first 
rank  among  authoriutive  axpoaitions  of  the  law. 

"The  chief  characf  eristic  of  Mr.  Beven's  method  is  thoroughness.  He  is  not  himself  in  a  hurry,  and 
it  is  certainly  useless  for  his  readers  to  be  90.  The  law  is  to  be  found  in  his  pages,  and,  when  fouDd^  it  is 
clearly  enunciated  :  but  it  is  always  deduced  from  a  full  and  discriminating  examination  of  moltitadinoa& 
cases— Enelish  and  American— and  readers  must  be  content  to  survey,  leisurely  and  cautiously,  with  Mr. 
Beven,  the  whole  field  of  judicial  exposition,  and  to  follow  his  own  careful  and  elaborate  criticism,  if  they 
would  gain  the  full  benefit  of  the  results  at  which  he  arrives.  The  book  is  not  meant^  to  be  taken  ap 
for  a  hastT  reference,  and  often  the  lawyer  may  find^  it  more  convenient  to  resort  to  a  treatise  more  concise. 
On  the  other  hand,  it  will  be  an  invaluable  companion  in  the  con»deration  of  any  matter  which  reqoires 
research,  and  the  style  and  arrangement  are  such  that,  whether  the  book  is  used  for  purposes  of  business  or 
of  general  study,  it  cannot  fail  to  prove  deeply  interesting.  . . . 

"  I'he  above  account  is  but  a  sketch  of  Mr.  Beven*.<;  great  m-ork.  It  is  impossible  within  the  present 
limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning  and  patience  with 
which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law ;  but  the  treatment  here 
accorded  to  it  throws  into  prominence  a  host  of  questions  of  the  utmost  importance,  both  practically  and 
theoretically.  By  his  contribntion  to  the  due  understanding  of  these  Mr.  Beven  has  olaced  the  profes- 
sion under  a  lasting  obligation,  an  obligation  which  no  reader  of  his  work  will  fiail  to  realize." — Solicitors* 
yauntal.  . 

*'The  book  upon  which  this  is  founded,  and  which  is  in  a  oieasure  a  forma:  edition  of  the  present 
volumes,  has  made  Mr.  Beven  an  authoritv  on  the  subject  of  the  law  of  negligence.  He  has,  in  writing^ 
these  volumes,  niade  full  use  of  his  former  labours ;  but  he  claims  that  in  reality  the  present  work  b  a 
new  one,  and  his  claim  is  justified.  .  .  .  Just  occasionally  a  wellowritlen  and  ably-conceived  law 
book  is  published,  and  such  a  one  is  this  of  Mr.  Beven's.  We  think  that  to  compare  it  with  other  books 
on  the  subject  would  be  impossible ;  it  stands  easily  the  best  book  on  the  subject.  In  dear  exposition  of 
law,  for  good  classification  of  subject-matter,  for  accuracy  of  detail,  and  for  every  arrangement  to  liacili- 
tate  reference  it  cannot  be  beaten.  We  may  congratulate  Mr.  Beven  upon  the  accomplishment  of  his 
laborious  task  ;  he  has  given  to  the  profession  a  valuable  work,  and  one  ^ich  will  enhance  his  repntatinn 
as  a  writer  on  the  Law  of  Negligence.*'— /.«w  yourjui/,  August  3,  1895. 

"  He  Itas  treated  the  well-known  subject  of  Negligence  in  a  scientific  way,  and  has  not  been  content  with 
merely  collecting,  in  more  or  less  relevant  positions,  a  number  of  cases  which  anyone  could  find  for  himself 
in  any  Digest  of  Law  Reports,  but  has  endeavoured  to  reduce  from  the  chaos  of  decided  cases  a  systematic 


study  of  the  subject,  with  clear  enunciations  of  the  principles  he  finds  governing  the  various  decisions.  In 
the  arrangement  of  the  book  the  author  has  been  very  happy  in  his  m^od,  a  by  no  means  easy  task  in  the 
treatment  of  a  subject  in  which  each  branch  of  it  in  reality  overlaps  another.    ...    A  good  index  and 


clear  t]^pe  increase  the  value  of  a  book  which  will  without  doubt  receive  the  hearty  commendation  of  the 
profession  as  a  successful  completion  of  the  author's  ambitious  task." — La»t  Time** 

"  In  respect  of  the  style  of  treatment  of  the  subject,  the  book  must  be  highly  commended.  It  will  be  of 
service  to  every  lawyer  who  wishes  rather  to  get  an  intelligent  understanding  of  the  Law  of  N^Iigenee, 
than  merely  to  find  correct  and  reliable  legal  propositions  for  practical  use,  and  that  whether  he  be  a  student 
or  a  practitioner.  To  the  student  the  work  is  valuable  for  the  searching  and  well-sustained  discussion  of  the 
cases ;  and  to  the  practitioner  there  are  presented  all  the  cases  that  b^  on  most  points  for  which  he  mav 
be  in  search  of  authority.  One  of  the  chief  merits  of  the  work  is,  that  all  the  available  authority  on  each 
point  is  collected  and  so  arranged  that  it  can  be  easily  ioyxu^"— Juridical  RndtTa. 

"  Contains  evidence  of  much  serious  work,  and  ought  to  receive  a  fair  trial  at  the  hands  of  the  profes- 
sion."— Law  Quarterly  Review. 
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STEVEIfS  ^   SAYNES,    BELL    YARD,    TEMPLE   BAR.  9 

Second  Edition,  in  royal  8yo,  price  38/.,  <loth, 

THE  LAW  OF  THE  DOMESTIC  RELATIONS, 

INCLUDtNO 

«USBAND  AND  WIFE:   PARENT  AND  CHILD:    GUARDIAN  AND 
WARD :  INFANTS :  AND  MASTER  AND  SERVANT. 

By  WILLIAM  PINDER   EVERSLEY,   B.C.L.,   M.A., 

OP  TKB  INNBR  TBMPLB,   BAKRISTBR*AT*LAW. 

"  We  are  glad  to  see  a  second  edition  of  Mr.  Eversley's  useful  work.  There  is  a  convenience  in  havins 
the  various  subjects  of  which  it  treats  collected  in  one  volume,  while  at  the  same  time  each  is  handled 
with  such  fulness  as  to  give  the  reader  all  the  information  he  could  expect  in  a  separate  volume.  Mr. 
EversUy  states  the  law  with  the  most  painstaking  thoroughoeasi  and  has  made  an  exhaustive  survey  of 
all  the  relevant  statutes  and  cases.  .  .  Great  care  has  been  taken  to  make  the  present  edition  complete 
and  accurate,  and  a  very  full  index  adds  to  its  utility.'— ^^A!cf/«rf'  y^urtuU, 

"Important  statutes  and  case*  have  come  into  operatton  since  the  first  edition,  and  this  has  induced 
Mr.  £venley  to  give  the  contracts  of  married  women  separate  treatment.  CareAil  revision  to  date  now 
makes  this  treatise  comprehensive  and  thoroughly  reliable."— Z>4Nv  Timu. 

"  This  is  an  important  and  almost  a  leading  treatise  on  domestic  law.  The  former  edition  was  received 
with  merited  favour.  Its  value  has  become  well  known,  and  now,  after  aa  interval  of  eleven  years,  the 
learned  author  has  brought  out  a  second  edition^' — Law  7ourmaJ, 

"  It  is  only  necessary  to  refer  to  Mr.  Eversley's  learned  and  icholarlike  work  on  'The  Domestic  Relfi- 
tions,  a  book  which,  though  technically  belonging  to  the  forbidding  ranks  of  '  Law  Books,'  is  yet  full  of 
human  interest,  and  written,  moreover,  in  the  Kngtish  language." — Edmburf^h  Review. 

Second  Edition,  in  one  volume,  royal  Svo,  price  32/.,  dotl&« 
THE  LAW  RELATING  TO  THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

SECOiVD    EDITION, 
By  ROBERT  CAMPBELL,  M.A., 

or  LIlf^jOtN's  INN^   BARRISTBR-AT-LAW;    ADVOCATI^  01»  THS  tOOTCH  fAI, 
AtTTROB  or  TRS  ^HjkM  OT  NBGLIGBirCB,**  BTC 


'*  An  aoctuute,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.  The  ejccellent 
index  deserves  a  special  word  of  commendation."— ^Cow  Quarterly  Review. 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition— that  the  book  is  a  contribu- 
tion of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  aubject  oi|refuUy^d  fully."— 
Law  youmoL  ^      ^ 

Third  Edition,  in  one  volume,  8vo,  price  2&r.,  cloth, 
A   TREATISE   ON 

THE   CONSTRUCTION    AND    EFFECT   OF, ' 
STATUTE    LAW. 

WITH  APPENDICES  CONTAINING  WOltD^  AND  EXt>RBSSIONS  X^SfeD  IN  STATUTES 
WHICH  HAVE  BEEN  JUDICIALLY  OR  STATUTABLY  CONSTRUBI>,  ANX>  -      - 
THE  POPUUIR  AND  SHORT  TITLES  OF  CERTAIN  STATUTES. 

By   HENRY   HARDCASTLE,   Barrister-attLaw. 
TlilkD'iDITl02it,  REVl&ElS  AND  ENLARGED,  w  w/f/cRAIESJ 

JUMUSTSR«AT-LAW. 


"  The  result  of  Mr.  Craies'  industry  is  a  sound  and  good  piece  of  work,  the  wew  fighir-thrown 
on  the  subiiKt  since  1879  having  bM  blended  with  the  old  in  a  thorohghljr  workmanlike 
manner. '  Though  less  a  student's  manual  than  a  practitioner's  text^book,  it  is  the  >sort  of 
volume  an  intelligent,  perusal  of  which  would.educate  a  9tudent  liQttcr  than  Xhns  jftadlng  of 
much  sAs>t^ai\}ial\il^^--Saturday  Retfiito,  Digitized  by!      .'.  . 


10  STEVENS  ^   HAYNES,    BELL    YARD,    TEMPLE  BAR. 

Fourth  Edition,  in  Syo,  price  30;.,  cloth, 

HANSON'S  DEATH  DUTIES;  being  the  Fourth  Edkion  of 
the  Acts  rthting  to  Estate  Duty  finance,  Probate,  l.eg«^,  and  Suocessioii 
Dtaticjk  Comprising  the  36  Geo.  III.  c.  53 ;  4S  <^eo.  III.  c.  28 ;  55  Geo.  III. 
c  184;  and  16  &  17  Vict.  c.  51  ;  the  Customs  and  Inland  Revenue  Acts, 
43  Vict.  c.  14 ;  and  44  Vict,  c  13 ;  also  the  New  Estate  Duty  Finance  Acts, 
57  &  58  Vict.  c.  30,  fend  59  &  60  Vict,  c  28;  with  an  Introduction, 
Copious  Kotes,  and  References  to  all  the  Decided  Cases  in  England,  Scot- 
land, and  Ireland.  An  Appendix  and  a  full  Index.  By  Alfred  Hanson,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroll^  of  Legacy  and  Suc- 
cession Duties.  Fourth  Edition  by  Lkwis  T.  Dibdin,  M.A.,  D.C.L.,  and 
F.  H.  L.  Errington,  M.A.,  Barristers-at-Law. 


'*  It  is  renuulcable  how  sardy  a  rtally  good  kgal 
uvatise  fisdi  favour  with  the  ProfeMion.  The  late 
Mr.  Hancoa's  edition  of  the  AcU  relating  to  '  Es- 
tate, Probate,  Legacy  and  Succession  Duties,'  is 

one  of  these The  passing  of  the  Fiaaace 

AcU  of  1894  and  1896  has  caused  the  introduction 
of  new  matter.  We  recoftnise  a  decided  improve- 
ment  in  the  work,  which  we  think  wiU  enhance  its 


reputation  with  the  Profession,  and  all  interested 
in  a  somewhat  difficult  subject."— Zaw  Times, 

"Of  all  the  various  treatises  on  the  snUect  to 
which  the  vecent  Acts  have  given  birth,  tbe  ooe 
under  i^ew  strikes  us  as  the  fullest  and  best,  and 
we  heartily  recommend  it  to  all  seeking  instraction 
on  these  dilBcalt  statutes."— /rftA  Lmw  Timtts, 


In  one  Volume,  royal  8vo,  price  $os.  net, 

THE   LAW  AND   PRACTICE   IN   LUNACY:  with 

the  Lunacy  Acts,  1890-91  (Consolidated  and  Annotated) ;  the  Rules  of  Lunacy 
Commissioners;  the  Idiots  Act.  1886;  the  Vacating  of  Seats  Act,  18S6;  the 
Rules  in  Lunacy  ;  the  Lancashire  County  (Asylums  and  other  powers)  Act,  1891  ; 
the  Inebriates  Act,  1879  and  1888  (Consolidated  and  Annotated) ;  the  Criminal 
Lunacy  Acts,  1800-1884 ;  and  a  Collection  of  Forms,  Precedents,  &c.  By  A. 
Wood  Renton,  Barrister-at-Law. 


In  8vo,  price  30X.,  cloth. 


THE  PRACTICE  ON  THE  CROVN  SIDE 

Of  the  Queen's  Bench  DiYtsion  of  Her  Majesty's  High  Court  of  Jnstlee 

(Founded  on  Cornkr's  C&OWN  Office  Practice),  including 
Appkai^  prom  Inferior  Courts;   with  Appendic^  of  Rules  and  Forms. 
By  F.  H.  short.  Chief  Clerk  of  the  Crown  Office,  and 

FRANCIS  HAMILTON  MELLOR,  M.A.,  Barrister-at-Law. 


In  8vo,  price  12^.,  cloth, 

THE  CROWN  OFFICE  RULES  ANI>  FORMS,  1886. 

The  Supreme  Court  of  judicature  Acts  and  Rules  of  the  Supreme  Court,  1883,  relating  to 
the  Practice  on  the  CroWn  side  of  the^  Queen '^  ^ncb  Division  ;  including  Appeals 
from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs ;  together  with  Notes, 
Cases,  and  a  Full  Index.    By  F.  H.  SHORT,  Chief  Clerk  of  the  Crown  Office. 

'  I  I  ■  I     «  I  «  r    ■■  .1  r    ■  ■  -n         >  -  _  ■ 

in  8vo,  1 1867,  priQe  i6^.»  cloth, 

CHARITABLE  TRUSTS  ACtS,  1853, 1855, 1860; 

THE   CHARITY   COMMISSIONERS'    JURISDICTION    ACT.   1862; 
THE    ROMAN    CATHOLIC    CHARITIES   ACTS: 
Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  indudi^  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  ofDeda- 
ratioBS  of  Trust,  Conditions  of  Sale,  and  Conve^nce  of  Chuity  limd,  and  a 
i;ery  copious  Index.    Seoomi  Edition. 
By  HUGH  COOKE  and  R.  G.  HARWOODf,  of  the  Charity  Commission.' 
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Just  Published,  Demy  Svo,  159  pp^    Price  7/.  M 

THE   LAW  RELATING 

TO 

UNCONSCIONABLE   BARGAINS 

WITH 

MONEY-LENDERS. 

INCLUDING  the  History  of  Usury  to  the  Repeal  of  the  Usurv  Laws,  with  Appendices, 
and  containing  a  Digest  of  Cases,  Annotated ;  relating  to  unconabioaable  Bargains, 
Statutes,  and  Forms  for  the  use  of  Practitioners.  By  Hugh  H.  L.  Bbllot,  M.A., 
B.C.L.,  and  R.  Jambs  Willis,  Barristers-at-Law. 

INNER    TEMPLE    RECORDS.      A  Calendar  of  the. 

Edited  by  F.  A.  Indbrwick,  Q.C.  Vol.  I.,  21  Hen.  VII  (X505)— 45  Eli*. 
(1603).  Vol.  IL,  Tames  L  (1603)— Restoration  (i66o).  Vol  HI.,  12  Charles  IL 
(i66o)-^i2  Anne  (1714).  Imperial  8vo.  Roxburghe  Innding.  1896.  20s.  per 
vol,  net. 

i.      ■  ■  I.. n. .  ■ ■ 

In  one  VoUme,  8vo,  price  soc,  doth, 
THE 

PRINCIPLES  OF  COMMERCIAL  LAW' 

WITH  AN  APPENDIX  OF  STATUTES,  ANNOTATED  BY  MEANS  OF 
REFERENCES  TO  THE  TEXT. 

By  JOSEPH    HURST  anp  LORD    ROBERT    CECIL, 

or  THS  INNKK  TBMVLa,  BABRISTBKS-AT'LAW. 

"Their  campaB4inai,  wi  Mlerob  will  b«  fonnd  *  re«U|r  tsafd  Tolum*.  one  for  tile  lawy^f  and  the 
busiiieis  man  to  ke^p  at  hisielbow,  and  whic)^  if  not  jgivinf  them'  all  that  mey  re<|aife,  «ltl  place  in  their 
hands  the  key  to  the  ridier  and  more  elabonrte  treasures  or  the  Iaw  which  lie  in  larger  and  more  eachana- 
tive  works."— X4RU  Timtu 

"The  object  of  the  authors  of  this  work,  they  tell  u&  in  their  preface,  is  to  state,  within  a  moderate 
compass,  the  principles  of  commercial  law.  Very  considerable  pains  ha^  obvioosly  been  expended  on  the 
task,  and  the  book  u  in  many  respects  a  very  serviceable  one.  — Z«w  Jcttmai. 

In  8vo,  price  i6x., 

THE    LAW    OF    PRINCIPAL    AND    SURETY. 

By   S.  a.    T.    ROWLATT,  M.A., 

LATa  FELLOW  OF  KWG'S  OOLtSQI^  CAHbRIOIBB;  OF-fniB  INI^R  TSMPLB,  BAXKISTBR-AT-LAW. 

"...  Here  will  be  found  all  the  rightt  md  llabllides  of  the  surety,  hb  defences,  his  releases,  the 
effect  of  bankruptcy,  and  so  on ;  and  as  we  said  at  the  outset,  the  index  forms  a  most  excellent  and 
comprehensive  nioe  to  the  t^xL  *■  .  .  We  can  quite  believe  that  this  text-book  will  take  a  vtvecfable 
place  among  Icsfu'authorities.*'— i^tfw  Times. 

"  He  brings  out  fully  inidl  its  ramWkatioaft  the  nature  of  the  law  of  gtiaraBtee."-<^atfwft£asir  RfoUm, 

**  Few  branches  of  the  law  are  more  important  or  difficult  than  that  relating  tosoreties.  TIia  linaot 
addition  to  legal  literature  is  a  treatise  bv  Mr.  S.  A.  .T.  Kowlatt  on  '  The  Law  «l  Prinopal  and  SUMty,' 
which  deals  with  the  subject  both  exhaustively  and  ably.  The  work  b  excellent  in  aty^e  and 
arrangement,  and  ought  to  prove  very  useful  to  every  lawyer  who  has  occasion  to  refer  to  {{."—(wMi.    •• 

"  There  are  too  many  works  on  moet  hnuidie»«f  the  En^Ksh  Law,  and  too  many  writers  eager  to  toiSbk 
books  on  almost  every  leeal  subject,  however  small.  It  is,  therefore,  a  remarkable  fact  that  a  iut^ect.sb 
important  as  the  Law  of  Sonties  has  been  compartuively  neglected,  there  beingr  only  one  recent  work 
•i  repute  deivntad  entirely  to  the  subject.  F«r  this  reason  we  wekome  Mr.  Rowlatf  9  treatise, '  which  ha» 
solid  merits  that  ought  10  insore  sncoess.  The  hook  b  a  very  good  one,  and  the  author  may  be  oongvatti- 
kaed  on  the  aoooasjel  awampilih— m  of  a  dMicnIt  vuk^'^^Lam  J^tnmaL  I 

.  Digitized  by'     


IS  STMVKN5  ^   HAYNSS,   BELL    YARD,    7RMPLB  BAR. 

•Second  Edition.     In  royal  8vo,  price  30f.»  clotb, 
A  TREATISE    ON  THE 

LAW  AND   PRACTICE 
LETTERS  PATENT  for  INVENTIONS. 

«lTM  Alt 

APPENDIX    OF    STATUTES,    INTERNATIONAL   CONVENTION. 
RULES*   FORMS  AND  PRECEDENTS,   ORDERS,  ftc 

By  ROBERT  FROST,  B.Sc.  (Lond.), 

rsLLOW  or  the  chbmical  socimr ;  or  uncoln's  inn,  bsquibk,  babristbr-at^law. 

"  In  oar Tiew  Afood  pieoft  of  work  may  crcAte  a  4einm4.  and  withovtdi9«n««g  nriging  Kte  ilmc 
upon  the  mbject  of  pitepti,  we  Uiink  the.cw«  and  dcil  with  whidi  Ihe  voloine  bj  Mr.  Rott  has  beoi 
compiled  eotitlea  it  to  recognilion  at  the  hands  of  the  profe«Mon.  .  .  .  Judfio^  Mr.  Froat  oo  thb 
froimd,  we  find  him  completely  cattsfactdry.  A  careful  examination  of  the  entire  ^ome  satisfies  os  that 
great  care  and  much  labour  have  been  devoted  to  the  production  of  this  treatise,  and  we  think  that  ] 


•smitSt  volicifeors,  the  faar  aad  the  bendl,  may  confidently  turn  fix-  guidance  and  instmctioa  to  the  pace* 
ofMr.  Frost."— Z.«w  Timu, 

"  Few  practice  books  contain  so  much  in  so  reasonable  a  space,  and  we  repeat  that  it  will  be  found  , 
generally  useful  by  practitionerB  In  this  important  branch  of  the  law.  ...  A  capital  mdex  fxiiidhidnt  i 
the  book."— Zmv  j^ntmL 

"The  book  is,  as  it  professes  to  be,,  a  tnallae  on  patent  law  and  MACtace,the  sevenJ  topics  beioK  oaB"  ' 
▼eniently  arranged  and  discussed  va  the  thirteen  chapters  which  form  the  body  of  the  work,  to  whid^ 
are  appoided  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  far  as  we  have  been  able  to  test 
them,  appear  to  be  dear  and  aocnrale,  and  the  author's  style  is  pleasant  and  good.  .  ,..  •  The  book  b 
jt  good  one,  Ind  w|l  make  Its  way.  Hm  mdex  19  better  than  usual  Bofli  paper  nd  type  te«  ako 
cxoel]ent.*'-->S^&Atfrr'  fomnuii, ', 
t  '  ' 

Second  £d.i^|i.    In  two  volumcsi  topi  8to,  piioe  50^.,  clotti« 

A    PRACTICAL   TREATISE   ON    THE 

LAW  OF  BUILDING  AND 
ENGINEERING    CONTRACTS, 

And  OF  THE  DUTIES  and  LIABILITIES  of  ENGINEERS,  ARCHITECTS, 

SURVEYORS   AND  VALUERS, 

WITH    AN    APPENDIX    OF    PRECEDENTS, 

ANNOTATED    BY    MEANS  OF   REFERENCE  TO  THE  TEXT  AND  TO   CONTRACTS 

IN  USE. 

AND    AN    APPENDIX    OF    UNREPORTED    CASES 

ON  BUILDWG   AND   RNGINfiEftING   CONTRACTS. 

By  ALFRED    A.   HUDSON, 

-     or  TH»   iNNSK  TanrLB,   BARSUTBB-AT-LAW. 


**  This  b  a  book  of  ^reat  elaboradon  and  completeness.    It  appears  ftom  the  jirdftoe  that  the  author  has 
the  twofold  qualification  of  technical  knowledge  of  building,  gained  as  an  architect,  and  devotion  to  the 
legal  WfcU  of  bttiUing^engiBeerinf  .  and  shipbuilding  oontrseu  liiKe  he  became  a  member  of  the  bar. 
.  The  Bftt  of  cases  atea  coven  fittr  large  pago,  and  they  include,  not  merely  Englith,  but  Ameeican 


■ad  Colonial  dedsions.  ....  The  bocAc  as  a  wfa3e  represents  a  luge  amount  of  weU-3irected  laboor,  and 
k  eugfat  tobeoome  the  slaiidard  work  on  tu  mlti^^'^'-^cKcitor^  JoumaL 

**  A  very  fbll  index  completes  the  book.  Bifr.  Hudson  has  struck  out  a  new  fine  for  himsdf,  and  pco- 
dnoed  a  work- of  coosidetable  merit,  and  one  which  will  probably  be  found  indimensable  by  pnctidonen, 
inasmuch  as  it  contains  a  great  deal  that  b  not  to  be  found  elsewhere.  The  Table  of  Osaes  refers  to  aU 
the  ttpoitU,  -^Law  JfumaL 
J*  Mir.  Hudson,  having  abandoned  his  profecaon  of  an  architect  to  become  a  banrister,  hit  upon  tim  idee 
prwntinc  thu  woik,  and  he  has  done  it  with  athoroughncaswhich  emry  hoaseownar  would  like  to  aee 
bestowed  upon  modem  houses  ....  The  Index  and  Table  of  Cases  reveal  a  vast  anxmnt  of  iadttstry 
expended  upon  detail,  and  we  shall  be  much  suntised  if  Mr-Kudsea  doce  not  iwp  the.  vmnxd  of  btt 
labours  by  obtaining  a  large  and  apprecuuive  pobUc'*— Z«w  Ti$ttu. 


STEVENS   ^   HAYNES,    BELL    YARD,    TEMPLE   BAR.  1» 

Third  Edition.     In  8vo,  price  los,  6^.,  cloth, 

OUTLINES  OF  THE  UW  OF  TORTS. 

%    RICHARD    RINGWOOD^   JM.A.,     .  •  ,    : 

or  THS  MI9DLS  TlKcPLfii  BlRtlST^-AT-L^W  ;  AUTHOK  OP   ^  PyiltClfLBS  OF   SAt^LRpPTCV,"  %&«      ^ 
■      •  ANt>  UlCTtiRKR  OM  COMMON  LA.W  TO  TH»  IKCOIIPOIIATM)  LA«r  SOCIBW.  ^ 


"We  baye  always  had  a  great  tikipg  for  this  work,  and  are.vei^  pleased  to  see  by  the  appearance  of 
a  new  £dition  that  it  is  appreciated  by  stadents.  We  consider  that  for  the  ordinary  student  who  wants 
to  take  up  a  separate  work  on  Torts,  this  is  the  best  book  he  can  read,  for  it  is  clear  and  explanatory:  and 
has  good  illustrative  cases,  and  it  is  all  contained  in  a  very  modest  compass.  .  .  .  This  fiditioa 
appears  to  have  been  thoroughly  revited,  and  is,  we  think,  in  many  respects  improved.*'—Z«w  Siudmis* 
Journal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written  reflects 
much  credit  upon  the  author.'*— Z«tv  Timts. 

"  Mr.  Ringwood's  bodk  ia  a  plain  and  aUaightf&rward  {tatroduction  to  this  branch  of  the  law."~Z4inr 
y<mmaL 

*«*  Prescrihid  at  a  Uxt-book  by  tfu  Incorporated  Law  Society  of  irtUmi, 

Sixth  Edition,  in  8vo,  price  21  j.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  &c. 

UNDER  THE   LANDS   CLAUSES   CONSOLIDATION   ACTS,  THE   RAILWAYS 
CLAUSES  CONSOLIDATION  ACTS,  THE  PUBLIC  HEALTH  ACT.  187s;     . 
THE    HOUSING   OF   THE   WORKING   CLASSES    ACT,    1890;" 
THE    METROPOLIS   LOCAL  MANAGEMENT   ACT, 

AND    OTHBR    ACTS, 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 
By    EYRE     LLOYD, 

or  THB  INNSR  TBMPLB,    BARRISTER- AT-LAW. 

SIXTH    EDITION. 
By  VV.  J.  BROOKS, 

or  *rHB  INNKR  TBMPI^B,   BARRISTBR'AT-LAW. 


"  In  providing  thi  Ic^al  profession  with  a  hook  which  contains  the  decisions  of  the  Courts  ^  Law  and 
Eom'ty  upon  the  various  statutes  relating  to  the  Law  qf  Compensation^  Mr.  Byre  Lloyd  has  long  since 
left  all  compeiiUrs  in  the  distance^  and  his  hook  may  new  be  considered  the  standard  work  upon  &U  sub- 
ject. The  plan  of  Mr.  Lloyds  hook  is  generally  known,  and  its  lucidity  is  appreciated;  the  present  quHe 
fuffils  all  the  promises  ^  the  preceding  editions^  and  contains  in  additum  to  other  matter  a  complete  set 
^ forms  under  the  ArHsans  and  Labourers  Act,  1875,  and  specimens  of  Bills  ^  Costs^  which  willhe  found 
a  novel /katmrtt  extremely  useful  to  legal  practitioners."^ Justice  or  thb  Pbacb. 

In  crown  8vo,  price  dr. ,  cloth, 

ESSAYS  IN  JURISPRUDENCE  AND  LEGAL  HISTORY. 

By  JOHN  W.  SALMOND,  M.A.,  LL.B.  (Lond.), 

a  BASRISTBR  of  thb  SUPRBMB  court  op  HBW  ZBALANXk. 


In  demy  8vo,  price  iSs.,  net,  cloth. 

JURISPRUDENCE;  OR,  THEORY  OF  THE  LAW. 

By  JOHN  W.  SALMOND,  M.A.,  LL.B., 

BARRISTBRoAT'LAW  ;    AUTHOR  OF  "BSSAYS  IH  JURISPRDDBNCB  AKD  LEGAL  KISTO|iYr*V-k ^^ ^ T ^ 

Digitized  by  VjOOQIC 
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Second  Edition,  in  8vo,  price  is,  6d,y  cloth, 

THE    LAW    OF 

NEGOTIABLE    SECURITIES. 

CONTAINED  IN  A   COURSE  OP  SIX  LECTURES. 
Deuvbrsd  by  WILLIAM   WILUS,  Esq.,  K.C, 

AT  THK  KBQVaST  Ot 

'  THE    COUNCIL    OF    LEGAL    EDUCATION. 

"  No  one  can  fail  to  benefit  hy  a  caiefiil  penMBl  '       "  Mr.  WiHis  is  an  anthority  second  to  none  on 

of  this  volume." — Irish  Law  Time*.  the  subjea,  and  b  these  lectures  he  summarizes  Dor 

"  We  heartily  ooaunend  them,  not  only  to  the  \    the  benefit  not  only  of  his  cuufi  feres  bat  of  tbe  lay 

stndent.  but  to  evcxvbody—lawyer  and  oonoMicial  <    public  the  knowledge  he  has  gained  throogh  dose 

man  alike."—  Tkg  AcemmimHt.  study  and  lengthy  experience. ' 

In  one  large  vol.,  8vo,  price  321.,  cloth, 

INSTITUTES  AND  HISTORY  OP  ROMAN  PRIYATfi  LAW, 

WITH   CATENA    OF   TEXTS. 

By  Dr.  CARL  SALKOWSKI,  Professor  of  Laws,  Kouigsbeig. 

Translated  and  Edited  by  E.  E.  Whitfibld,  M.A.  (Oxon.). 

In  8vo,  price  4/.  6d, ,  cloth, 
THE 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  ISSl. 

WITH    A  STATEMENT   OF   THE    LAW   OF   LIBEL  AS   AFFECTING 
PROPRIETORS,   PUBLISHERS,  and  EDITORS  OF  NEWSPAPERS. 

By  G.    ELLIOTT,  Barrister-at-Law,  of  the  Inner  Temple. 
In  8vo,  price  7^.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH  SPECIAL  REFERENCE  TO  THE  LAW  OF  PRIMOGENITURE 
AS  IT  EXISTS  IN  ENGLAND. 

By    eyre     LLOYD,    B.A.,   Barrister-at-Law. 
In  royal  8vo,  1877,  price  lor.,  cloth, 

THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY^ENERAL). 
Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law. 

LAT«  FBIXOW  or  TRINITY  COLLBGB,  CAMBRIDGB.  C^  r>.r^r^\r^ 

Digitized  by  VjQQQlC 
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Ei^th  Bdilion,  in  Svo,  price  lOx.  (df.,  doih, 

THE  PRINCIPLES  OF  BANKRUPTCY. 

EMBODYING 

The  Bankruptcy  Acts,  1883  and  1890,  and  the  Leading 
Cases  thereon ; 

Part  of  the  Debtors  Act,  1869 ; 

The  Bankruptcy  Appeals  (County  Courts)  Act,  1884; 

The  Bankruptcy  (Discharge  and  Closure)  Act,  1887 ; 

The  Preferential  Payments  in  Bankruptcy  Acts,  1888  k 
1897 : 

WITH    AN    APPENDIX 

CONTAINING 

THE   SCHEDULES  TO  THE  BANKRUPTCY  ACT,   1883; 

^\it  IBimknt)itrg  flubs,  1889,  1890,  imb  18»; 

THE    RULES    AS    TO   THE    COMMITTAL  OF  JUDGMENT   DEBTORS, 

AND    AS    TO    ADMINISTRATION    ORDERS; 

REGULATIONS    ISSUED    BY   THE    BANKRUPTCY   JUDGE; 

A  SCALE   OF    COSTS,    FEES    AND    PERCENTAGES ; 

9\it  Kills  0f  ^ole  ^s,  1878,  1882,  1890,  anit  1891, 

AND    THB    RULES    THBRBUNDBR ; 

THE    DEEDS    OF   ARRANGEMENT    ACT,    1887; 

AND    THE    RULES    THEREUNDER. 

BY    RICHARD    RINGWOOD,    M.A., 

or  THB  MIDDLB  TXMPLB,   BARKISTBK-AT-LAW ;  LATB  SCHOLAR  OP  TRINITY  COLLBGB,  DUBLIN. 


'  We  welcome  a  new  edition  of  this  excellent  student's  book.  We  have  written  favourably  of  it  ia 
reviewing  previous  editions,  and  every  good  word  we  have  written  we  would  now  reiterate  and  perhaps 
even  more  so.  ...  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edition,  and  have  no 
hesitation  in  saying  that  it  is  a  capital  student's  book."— /.aw  Stmuntt*  ycnmal. 

"This  edition  is  a  considerable  improvement  on  the  iSrst,  and  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  useAil  to  the  practitioner."— Zatv  Times, 

"  Mr.  Ringwood's  book  has  now  been  in  existenor  for  several  years,  and  has  always  enjojred  the  fisvoor 
of  those  for  whom  it  was  written.  The  new  edition— which,  fortunatelr,  is  not  enlarged— will  be  foand 
equally  suitable  with  those  which  it  follows  for  the  purposes  for  which  it  is  written,  and,  moreover,  is 
quite  up  to  date."— Zoto  Jpumai, 

'*  The  auth<»  deals  with  the  whole  history  of  a  bankruptcy  from  the  initial  act  of  bankruptcy  down  to 
the  discbarge  of  the  bankrupt,  and  a  cursory  perusal  of  his  work  gives  the  impression  that  the  book 
will  prove  itsefiil  to  practitioners  as  well  as  to  students.  The  appendix  also  contains  much  matter  that 
will  be  useful  to  practitioners,  including  the  Schedules,  the  Bankruptcy  Rules  of  1886,  1890  and  Z89X, 
the  Rules  of  the  Supreme  Court  as  to  Bills  of  Sale,  and  various  Acts  of  Parliament  bearing  upon  the 
subject.    The  Index  is  copioas."—/««ie<»««»/fl«^*  ^a^««wi^.  Digitized  by  ^  Z 
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Third  Edilion,  in  one  toL,  price  20J.,  cloth, 


A  COMPENDIUM  OF  THE  LAW  OF 
.     PROPERTY   IN   LAND. 

FOR    THE    USE    OF  STUDENTS  AND    THE    PROFESSION, 

THIRD  EDITION  WITH  ADDENDA,  GIVING  THE  LAND   TRANSFER 
ACT,  1897,   WITH  REFERENCES  TO  THE  TEXT, 

Bt  WILLIAM    DOUGLAS    EDWARDS,  LL.B., 

or  Lincoln's  inn,  bakkistsr-at-lavt. 

*'  Mr.  Edwards'  treatise  on  the  Law  of  Real  Property  is  marked  by  excellency  of  arra^gemeot  and 

conciseness  of  statement We  are  glad  to  see,  oy  the  appearance  of  soocessiM  edition*,  that  the 

meriu  of  the  book  are  appreciated."— .Stf/rW/or/  Jourttat. 

*'  So  expellent  is  the  arrangement  that  we  know  of  no  better  compendium  upon  the  subject  of  which  it 
treats."*— Z«f0  TUmet, 

"We  welcome  the  thfaii  edition  of  Mr.  Edwards*  book.  It  has  by  this  time  secured  a  first  place 
amongst  students'  books  on  Real  Property,  both  by  its  admirable  antingement  of  topics  aod  by  the 
clearness  of  its  statements.  The  present  editbn  incorpomtea  the  Statute  and  Cases  for  1896/' ~ 
CamMt^  Revieto, 

"  An  esublished  place  in  legal  literature  is  occupied  by  Mr.  W.  D.  Edwards' '  Compendium  of  the  Law 
of  Property  in  Land/  the  third  edition  of  wbkh  has  just  been  published.**— r^  GMe, 

**  We  consfder  it  one  of  the  best  works  published  on  Real  Property  Law."— Zaw  Student**  y^mrmml. 

"Another  excellent  compendium  which  has  entered  a  second  edition  is  Mr.  Edwards'  'Compendium  ol 
the  Law  of  Property  in  Land.'    No  work  on  English  law  is  written  more  persjHcuonsly. "—£.«»  Thmet. 

"The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  periiaps  not  always  possessed  by  the 
authors  of  legal  text>books  for  students.  '^Lam  Quarterly  Rnriew, 

"Altogether  it  is  a  work  for  which  we  are  indebteifto  the  author,  and  is  worthy  of  the  improved 
notions  of  law  which  the  study  of  jurisprudence  is  bringing  to  the  front." — Solicitors*  Jourmal, 

Second  Edition,  with  Supplement,  in  royal  8vo,  price  46/.,  cloth. 
THE    LAW    RELATING    TO 

SHIPMASTERS  AND    SEAMEN. 


THEIR    APPOINTMENT, 


DUTIES,    POWERS,    RIGHTS, 
AND    REMEDIES. 


LIABILITIES, 
Q.C. 


By  THE  LATE  JOSEPH    KAY,    Esq.,   M.A., 
Second  Edition. 

WITH      A     SUPPLEMENT 

Comprising  THE  MERCHANT  SHIPPING  ACT,  1894,  The  Rules  o, 

Court  made  thereunder,  and  the  {proposed)  Reflations  for 

Preventing  Collisions  at  Sea, 

By  the  Hon.  J.  W.  MANSFIELD,  M.A.,  and 

G.    W.     DUNCAN,    Esq.,    B.A., 

OP  THB  INNBR  TEMPLB,   BARRISTKRS-AT-LAW. 

REVIEWS     OF     THE      SECOND      EDITION: 


"It  will,  however,  be  a  valuable  book  of  refer- 
ence for  anjr  lawyer  desiring  to  look  up  a  point 
connected  with  the  rights  and  duties  of  a  ship- 
master or  a  seaman— the  list  of  cases  cited  covers 
nearly  seventy  pages — ^while  anv  shipmaster,  ship> 
agent  or  consul  who  masters  this  edition  will  be 

well  posted  up We  hope  this   new 

Edition    will    oe    quickly    aj^reciated,    for   the 


Editors  have  carried  out  an  arduous  task  caveftiUy 
and  vte\\."—Law  yatimal^  April,  1894. 

"It  has  had  practical  and  expert  knowledge 
brought  to  bear  upon  it.  while  the  case  law  is 
brought  down  to  a  very  late  date.  Considerable 
improvement  has  been  made  in  the  index.** — L 
Times,  April,  1894. 


In  royal  8vo,  price  los,  6d»,  cloth, 

THE    MERCHANT    SHIPPING    ACT,    1894; 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY*S  LAW 
RELATING  TO  SHIPMASTERS  AND  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventinjj  Collisions  at  Sea.  With  Notes.  By  Hon.  J. 
W.  Mansftf.ld,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law. 
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Eighth  Edition,  in  royal  8vo,  price  36J.,  cloth, 

BDCKLEY  ON  THE  COMPANIES  ACTS. 

THE    LAW   AND    PRACTICE   UKDBR   THE    COMPANIES  ACTS,  1862x01900;   and 

THE  LIFE   ASSURANCE   COMRANI^ES   ACTS.   1870  to  1872;  including 

THE   COMPANIES  (MEMORANDUM  OF  ASSOCIATION)  ACT>; 

THE  COMPANIES  (WINDING-UP)  ACT,  and  the 

DIRECrrORS'  LIABIUTY  ACTT. 

Jl  ^xt^\k%t  DK  tiu  IpiUD  of  Joint  c^tock  (2Dom]mmts. 

CONTAINING    THE    STATUTES,    WITH    THE    RULES,    ORDERS,    AND 
FORMS,    TO    REGULATE    PROCEEDINGS. 

EIGHTH  EVITION  BY 
^.       .    A,:C.    CLA'USONy  Esf.,   M.A 

•  OF  LINCOLN'S  Inn,    HARRlSTKlt-AT-LA«V 


Third  Edition,  royat  8vo,  price  381.,  cloth, 
THE 

LAW  OF  CORPORATIONS  AND  COMPANIES. 

A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRES: 

BEING 

Ai>  Investigation  of  the  Principles  which  Limjt  the  Capacities,  Ppwers,  and  Liabilities  of 
CORPORATIONS, 

AND   MORE  ESPECIALLY  OP 

JOINT      STOCK       COMPANIES. 
By    SEWARD    BRICE,   MA.,   LL.D.,  London, 

OP  THE  INNER   TEMPLE,  ONE  OP   HIS   MAJESTY'S  COUNSEL. 

THmp    EDITION. 

REVISED   THROUGHOUT   AND    ENLARGED,  AND   CONTAINING   THE 
UNITED    STATES    AND    COLONIAL   DECISIONS. 


BHVIXWB. 

".  ,  .  .  On  ihi,  tukole,  we  consider  Mr^  B rice's  exhausHvt  work  «  vaiuable  addition  to  tko  HUraiurt  of 
the  frqftision."SKT\}^T}KY  Review. 

"  It  u  the  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientificaUy,  than  any  work  with  which  we^  are  acquainted),  not  the  law  of  printipal  and 
agent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — Law  youmaL 

"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  AngHan  Railwaf  Co,  t. 
EasUm  Cottntits  Railway  Co.^  Brice  on  Ultra  Vires  maybe  read  with  advantage."— yM^vwm/  0/ 
Lord  Justice  Bramwbll,  mi  tho  Cats  ofEvsrshsd  v.  /,.  ^  A^.  IV.  Ry,  Co,  {L.  R.,  3  Q.  B  Div.  141). 

In  demy  i2mo,  price  dr.,  cloth, 

THE  LAW  Of  SAVINGS  BANKS  SINCE  1878; 

^.      .     .  ^  ,    ,     .,     ^. .  ,  *.     .  ,  Assistant  Registrars  c 

to  the  Law  relating  to 


With  a  Digest  of  Decisions  made  by  the  Chief  Registrar,  and  Assistant  Registrars' of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement 


Trustee  and  F6st  Office  Savings  Banks. 

By  U.  a.  FORBES,  of  Lincoln V  Inn,  Barrister-at-Law, 
*,♦  The  complete  work  can  he  had,  price  los,  6^.,  clafh. 


Geegte 
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Fourth  Edition,  in  royal  8vo,  price  401.,  cloth, 

THE  JUDGMENTS,  ORDERS,  AND  PRACTICE  OF 
THE  SUPREME  COURT, 

CHIEFLY  in  RESPECT  to  ACTIONS  ASSIGNED  to  the  CHANCERY  DIVISION. 

By   LOFTUS  LEIGH  PEMBERTON, 

One  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and  Author  of  "  The  Pi&ctice 
in  Equity  by  way  of  Revivor  and  Supplement." 

"The  work  under  aodee  ought  to  be  of  coosidctablt  aerviGe  to  tho  profcstioo Tlie  fbnas 

throQghoitt  the  work— and  they  are  the  most  important  element  in  it— appear  to  us  to  be  accurate,  and  of 
th«  most  approved  type.  This  fact  alone  will  commend  the  new  edStiou  to  practitioners  in  the  Clinacery 
Division.  There  is  a  useful  table  of  the  Lord  Chancellors  and  Judges  at  the  beginning  of  the  book,  and  a 
very  full  index  condudes  \X^^-Lmiw  Timtet, 

In  demy  12mo,  price  fr., 

THE  STATUTORY  LAW  RELATING  TO  TRUSTEE 

SAVINGS  BANKS  (1863— 1891),  together  with  the  Treasury  Regu- 
lations (1888—1889),  and  the  Scheme  for  the  Appointment  of  the  Inspection 
Committee  of  Trustee  Savings  Banks.  By  Urquhakt  A.  Forbes,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law,  Author  of  '*  The  Law  Relating  to  Savings  Banks"  ; 
the  *'  Law  of  Savings  Banks  since  1878 " ;  and  joint  Author  of  *'  The  Law 
Relating  to  Water." 

In  8vo,  price  15/.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 

WITH  AV  ADDENDA  g:iTing  the  alterationi  effMted  hy  the  NEW  RULES  of  IMS, 

And   an    APPENDIX   OF   ORDERS   AND    FORMS,  Annotated    by 

RXF£RKNCE5   TO  THE  TSXT. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

or  LIKC0LN*8  IMN,  BAKRISTBRS-AT-LAW. 

In  one  volume,  8vo,  1875,  V^^  ^^m  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE  REGULATION  OF  RAILWAY  ACTS,  1873  &  18745 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  RUIwsjr  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases, 

By    J.    H.    BALFOUR    BROWNE, 

OP  THB  IIIDDLS  TBMPLX,  X.C 


In  foolscap  8vo,  superfine  paper,  bound  in  Vellum. 
*^*  A  limited  number  of  copies  have  been  printed  upon  large  paper. 

,^    .        SCINTILLAE   JURIS. 

By  CHARLES  J.  DARLING,  Q.C.,  M.P.    With  a  Frontispiece  and  Colophon  by  ! 

FmiNK  LocKWOob,  Q.'C,  M.P.    Fourth  Edition  (Enlarged).  } 

"  '  Scintillae  Juris '  is  that  little  bundle  of  humorous  evsays  oft  law  and  oognabe  maltcn  whidi,  since  the  j 

day  of  its  first  appearanpe,  some  yean  ago,  has  been  the  delight  of  legal  circles.    ...     It  has  a  Qualitv  I 

ofshrie  which  sumiM  miioh  study  of  Banad  in  his  lighter  ^eu.     Its  best  essays  would  not  be  uaworchv  of  ' 

the  Essays,  and  tfrad  out,  pne  by  ooe,  before  a  bUndibld^d  ^MMM^rjMsr,  might  often  be  assigned  to  ^uk  ' 

wooderfol  book."— />«/// A'tf^vf.                                                                                                                     **"*"  , 
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Now  ready,  Second  Edition,  in  royal  8vo,  price  \%s,  net,  cloth. 

THE  LAW  SPECIALLY  RELATING  TO 

TRAMWAYS   AND    LIGHT    RAILWAYS: 

AND   CONTAINING 

THE  TRAMWAYS  ACl',  1870.  and  the  BOARD  OF  TRADE  RULES  AND  REGULATIONS 

RELATING  TO  TRAMWAYS,  WITH    NOTES ;    and  thk  LIGHT  RAILWAYS 

ACT,  2896,  AND  THE  BOARD  OF  TRADE  RULES  AND  REGULATIONS 

RELATING    TO    LIGHT    RAILWAYS,    WITH    NOTES; 

AND  A  FULL  COLLECTION  OF  PRECEDENTS, 

By    SEWARD    BRICE,    M.A.,    LL.D.,    London, 

ONX  OP  HIS  majbsty's  counskl, 
Anthmr  o/'*A  Trtatiu  ch  Hu  Doctriiu  of  Ultra  Virts;*  &»c., 

AND 

B.  J.  LEVERSON, 

OP  THB  INNBK  TB.MPLB,   BARRISTRR>AT-LAW. 

"...  The  book  is  one  which  will  be  found  thoroughly  reliable ;  the  volume  is  altogether  abreast  of 
the  decisions,  and  is  a  perfectly  modem  exposition  of  the  subject  of  which  it  treats."— Z.aw  Timrs. 

"  .  .  Mr.  Seward  Brice  has,  as  it  might  have  been  expected,  dealt  extremely  well  with  the  parts  of 
his  subject  which  concern  the  constitution,  powers  and  liabilities  of  tramway  companies,  and  his  chapter 
on  finance  is  good." — Lttm  JourtuU. 

"  The  book  is  well  arranged  and  clearly  written.  .  .  .  Altogether  we  may  say  that  the  book  leaves 
nothing  to  be  desired  to  constitute  a  useful  and  reliable  text-book  upon  an  important  branch  of  the  law." 
— Irish  Law  Times, 

Now  ready.     Demy  8vo.    55.  set. 

INTERNATIONAL  LAW  IN  SOUTH  AFRICA, 

INCLUDING  THK  POLLOWIMG  SUBJECTS  : 

CONTRABAND  FOR  NEUTRAL  PORTS,  SUZERAINTY,   PASSAGE  OF  TROOPS  OVER 

NEUTRAL  TERRITORY,  CONDUCT  OF  WARFARE,    ANNEX ATION,  LIMITED 

COMPANIES   IN  THE  WAR,   WITH   A   COMPARATIVE  SUMMARY  OF 

THE  TRANSVAAL  CONVENTIONS  OF  x88i  AND  1884, 

By  TH.  BATY,  B.C.L.,  Barrister-at-Law. 


**  Six  brief  essays  on  aspects  of  Internatiunal  Law  are  here  presented  touching  the 

points  arising  for  settlement  in  South  Africa The  collocation  of  interesting 

fragments  and  curious  information  is  apparent,  but  principles  are  also  enunciated,  and 
the  little  work  will  be  of  considerable  value  at  the  present  epoch.  .  .  .  Persons  whose 
ideas  of  legitimate  warfare  have  been  shocked  and  confused  by  the  extraordinary  language 
of  some  newspaper  correspondents  and  the  iirational  atdtude  of  part  of  the  Press,  will 
find  in  this  book  food  for  thought  and  reflection;  it  ought  to  be  widely  read." — Laao 
Times, 

"  The  author  is  to  be  congratulated  on  having  produced  a  most  interesting  and  read- 
able book  00  an  important  subject.  No  Member  of  Parliament  should  be  allowed  to 
speak  on  the  war  unless  he  has  read  Mr.  Baty's  book." — Lmv  Ntaet, 

"Mr.  Baty's  treatment  is  full,  clear,  and  fresh,  and  well  worthy  of  the  attention 
of  students  of  International  Law.  The  concluding  chapters  on  *  Annexation,'  and 
'  Limited  Companies  in  the  War '  are  particularly  good  as  well  as  logicaL  Mr.  Baty 
gives  an  interesting  and  useful  comparative  summary  of  the  Transvaal  Conventions  of 
1881  and  1884."— Ztftiz/wma/. 

In  Svo,  1876,  price  "js.  6d,,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 
OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.     By  J.  H.  Balfour  Browne^  of  the  Middle  Templfc,  ^•^OOQIC 
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Now  ready,  Third  Edition,  in  crown  8vo,  price  14J.,  cloth. 

THE    LAW    OF    EVIDENCE. 

By  S.    L.   PHIPSON,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

"  This  is  «  v<ry  co^peadious  and  aocurate  volpme  on  a  subject  w)iicn  ve  fear  1%  not  stadied  fis  much  as 
it  should  be.  The  arrangement  is  excellent,  illustrations  and  examples  being  given  in  parallel  columns. 
Its  success  is  thoroughly  jusii6ed."— Z.atP  Tiwts. 

"  The  work  is  compact  yet  reasonably  full,  and  the  rules  of  law  are  accompanied  by  a  large  number  of 
well-chosen  illustrationa.  The  book  is  somewhat  longer  than  its  predecessor,  the  text  being  amplified,  the 
index  enlarged,  and  the  number  of  cases  cited  considerably  increaKed."~Z«w  yfiumnl, 

"  This  second  edition  of  Mr.  Phipson's  work  seems  to  have  been  brought  down  to  date  with  great  care, 

and  to  have  the  Eng|i<(h  and  Irish  cases  carefully  collated The  author's  mode  of  contrasting 

in  parallel  columns  the  decisions  for  or  against  a  particular  question,  or  drawing  nice  distinctions,  can 
hardly  be  excelled.  The  author  seems  to  have  succeeded  in  producing  a  book  handy  in  size,  easy  of 
reference,  and  replete  with  information." — Irish  Lato  Times. 

In  8vo,  price  5^.,  cloth,  | 

THEORIES  AND  CRITICISMS  OF  SIR  HENRT  MAINE.  ; 

By  morgan  O.  EVANS,  Barrister-at-Law. 

Contained  in  hi?  six  works,  "Ancient  Law,"  "Early  Law  and  Customs,"  "Early 
History  of  Institutions,"  "Village  Communities,"  "International  Law,"  and 
"  Popular  Government,"  which  works  have  to  be  sludied  for  the  various  examina<« 
tions. 

In  8vo,  1872,  price  7x.  6</.,  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 

SAYIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

Bv  ARCHIBALD  BROWN,  M.A.,  | 

BDIN.    AND  OXON.,   AND   B.CU   OXON.,   OF  THB  MIDDLE  TBMPLB,    BARRISTBR-AT-LaW.  I 

*'  Mr.  Archibald    Brown   deserves   the   thanks  the  French  translation  consisting  of  two  voicunes, 

9f  all  interested  in  the  science  of  Law,  whether  with  aome  five  bnndt«d  paces  apiece,  as  oomyred 

as   a   study   or   a   practice,    for   his   edition    of  with  Mr.  Brown's  thin  vcaume  of  a  hondrea  and    . 

Herr  von  aavigny's  great  work  on  *  Obligations.'  fifty  pages.     At  the  same  time  the  pith  of  Vmi 

Mr.   Brown  has  undertaken  a  double  task^the  Savignys  matter  se^ns  to  be  very  successfuUy  pc«- 

translation  of  his  author,  and  the  anal^is  of  his  served,  nothing  which  might   be   uaefiil    to    the 

author's  matter.  That  he  has  succeeded  m  reducing  j    English  reader  being  apparently  omitted.** — Z^o 

the  bulk  of  the  original  will  be  seen  at  a  glance  ;  <    Journal, 

THE     ELEMENTS     OF    ROMAN     LAW. 

Third  Edition,  in  crown  8vo,  65. 

A   CONCISE  DIGEST  OF  THE 

INSTITUTES   OF   GAIUS  AND  JUSTINIAN. 

With  copious  Refennces  arratt^ed  in  ParalUl  Columns^  also  Chronological  ofd 
•  Analytical  Tables,  Lists  o/Laws,  ^c.  ^j. 
PriiiMtrily  designed  for  the  Use  of  Students  preparing  for  Examination    at 
Oxford,  Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.  HARRIS,  B.CL.,  M.A., 

WOIICa$TER  COLLBGB,  OXroRD,   AND.  THX  INNBR  TSMPLK,  BARKlSTSIt-AT'UkW, 

Ain-HOR  OK   "  UNIVBRSITIBS  AND  i.XCAL  BDUCATIOH." 


*'  This  booh  contains  a  summary  in  English  of  the  eltnunts  of  Roman  Law  as  c^ntaintd 
in  the  worhs  of  Gains  and  Justinian,  ana  is  so  arrangsd  that  the  reader  can  at  amca  s€e 
what  are  the  opinions  of  either  of  these^  two  writers  on  each  point.  From  the  very  ojcact 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  origimai 
writers.  The  concise  fnanner  in  which  Mr.  Harris  has  arranged  his  digest  wUtrtmdtr 
it  most  useful,  not  only  to  the  students  for  whom  it  tvcu  originally  xvritten,  but  also  ta  thosa 
persons  who,  though  they  have  not  the  titne  to  wade  through  the  larger  treatises  of  JPoTte^ 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  ^ome  knowledge  of  Roman  Lam. " — 
Oxford  and  Cambridge  Undrrgraduates'  Journa;u 
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Fifth  Edition,  in  crown  8vo,  price  15J.,  cloth, 

ENGLISH  COMTlTDTIONAL  HISTORY: 

FROM    THE    TEUTONIC  INVASION    TO    THE    PRESENT  TIME, 

^tiA^tt  us  ft  "^txt'hook  fox  ^tu&eittfi  :itiib  oihtttB, 

By  T.   p.    TASVVELL-LANGxMlilAD,   B.C.L., 

OF  LINCOLN'S   INK,   BARRISTBR>AT-LAW,  PORMBKLV  VINEKIAK  SCHOLAR   IN  THX  UNIVERSITY 

AND  LATB  PROFESSOR  OF  CONSTITUTIONAL   LAW   AND   HISTORY, 

UNIVERSITY  COLLIE,  tONpblf. 

Fifth  Edition,  Hevised  throughout,  with  Notes, 
By  Philip  A.  Ashworth, 

BARRISTER'AT-LAW  ;    TRANSLATOR  OF  GNBIST's   "  HISTORY  OF  THE  ENGLISH  CONSTITUTION." 


"  We  heartily  commend  this  valuable  book  to  the  study  of  all,  whether  Conservative  or  Liberal  in 
politics,  who  desire  to  take  an  intellieeat  part  in  public  life.  —  ^A*  JVirw  Saturday, 

'^ '  Taswell-Langmead '  has  Ions  t>een  popular  with  candidates  for  examination  in  Constitjtional 
History,  and  the  present  edition  should  render  it  even  more  so.  It  is  now,  in  our  opinion,  the  ideal 
students'  book  upon  the  subject  "—^atv  Notet, 

**  Mr.  Carmichael  has  performed  his  allocted  task  whh  credit  to  himself,  and  the  high  standard  of 
excellence  attained  by  Taswell-Langmead's  treatise  is  worthily  maintained,  lliis,  the  thhd  edition,  will 
be  found  as  useful  as  its  predecessors  to  the  large  class  of  readers  and  students  who  seek  in  its  pages 
accurate  knowledge  of  the  history  of  the  constitation." — Law  Timn. 

"Tothestodentofconstiitttionallaw  this  work  will  be  invaluable The  book  is  remarkable 

for  the  raciness  and  vigour  of  its  stvle^  The  editorial  contributions  of  Mr.  Cannichaet  are  jadicious,  and 
add  much  to  the  value  of  the  work.  '—Scaitish  Law  Review. 

"  The  work  will  continue  to  hold  the  field  as  the  best  class-book  00  the  ^xxhl^ct."— Contemporary  Review. 

"  The  book  is  well  known  as  an  admirable  introduction  to  the  study  of  constitutional  law  for  students  at 

law Mr.  Carmichael  appears  to  have  done  the  work  of  editing,  made  necessary  by  the  death' 

of  Mr.  Taswell-Langmead,  with  care  and  judgment." — Law  youmal, 

*'  The  work  before  us  it  would  be  hardly  possible  to  praise  too  highlv.  In  style,  arrangement,  clearness, 
and  sice,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  (C/.S.)  Literary  World, 

"  As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
History."— .Jtf/fW/^rr'  JourmU. 

"  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  has 

evidently  supplied  a  want ilie  present  Edition  is  greatly  improved.  .  •  .  We  have  no  hesitation  in 

saying  that  it  is  a  thoroughly  good  and  useful  work." — Spectator, 

'*  It  is  a  safe,  careful,  praisevrorthy  digest  and  manual  of  all  constitutional  history^  and  Wet**-— Globe, 

"The  volume  on  English. Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
histoiv  should  be."— vS/isM^^n/. 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — parliamentary  government — that  the  work  exhibits  its 
great  superiority  over  its  rivak." — Academy, 

Second  Edition,  in  8vo,  price  6j.,  cloth, 

HANDBOOK  TO   THE    INTERMEDIATE  AND 
FINAL  LL.B.  OF  LONDON  UNIVERSITY ; 

(PASS     AND     HONOURS) 

Including  A  COMPLETE  SUMMARY  OF  "AUSTIN'S  JURISPRUDENCE," 
AND  THE  EXAMINATION  PAPERS  of  LATE  YEARS  in  ALL  BRANCHES. 

By  a  a  A.,  LL.B,  (Load.). 

»     t    ..  .    .  ■  .   ■    ■ — . —        ■      ■     ■  .   ■  ■       ■    .,  . 

In  crown  8vo,  price  3j.  ;  or  Interleaved  f6r  Notes,  price  4f.»   . 

CONTRACT    LAW. 

QUESTIONS    ON   THE    LAW    OF    CONTRACTS.       With    Notes   to   the 
Answers.     Fowtded  on  '' Amon,**  ''Chiity,''  and  ''Pollock,*' 

By  Philip  Foster  Ai.dred,  D.C.L.,  Hertford  College  and  Gray'slnn. 

• DiyiiizyU  by  CjOOQ iC 
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Thirteenth  Edition,  in  8vo,  price  2ii.,  cloth, 

THE   PRINCIPLES  OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By   EDMUND    H.   T.    SNELL, 

OP  THX  MIDDLK  TKMM^   BARSISTBK-AT-LAW. 

THIRTEENTH  EDITION 
By  ARCHIBALD  BROWN,  M.A.  Edin.  &  Oxon.,  &  B.CL.  Oxon., 

OP  THB  MIDDLB  TBMPLX,   BAKKISTBK'AT'LAW  ;    AUTHOR  OP  *'  A  NSW  LAW  DICTIONAKT,'* 
"an  ANALT8IS  OP  SAVIGNV  ON  OBLIGATIONS,"  AND  THS  "LAW  OP  PIXTUMES." 


REVIEWS.  I 

"The  Twelfth  Edition  of  this  work  will  be  welcomed.  .  .  .  The  book  is  now  &  standard  work  on  the     | 
'  Principles  of  Equity/  and  we  suppose  that  very  few  aspirants  for  the  Bar  and  the  Rolls  present  them-     ^ 
selves  for  examination  without  reading  the  book  more  than  once.  .  .  .  There  is  no  book  oq  Equity 
which  can  come  near  *  Soell.'  "—  Lmv  Notes. 

'* '  Sncll '  remainsv  as  it  has  been  for  a  generation,  the  iodispatable  intxoduction  to  the  study  of  Eqaitr." 
— Oxford  MagmMtMt. 

"  The  fact  that  *SneU'8  Prindplei  of  Equitv    has  reached  the  Twelfth  Edition  is  in  itself  sufficient    j 
to  show  the  warm  approval  of  the  profession.    It  is  a  wonderful  compendiam  of  Equitv  Principles.,  so 
arranged  as  to  lead  tne  reader  steadily  on  from  simpler  to  more  abstruse  questions ;  and  is  most  osefol, 
not  only  to  the  student,  but  also  to  the  barrister  in  his  every-day  work."— /njA  Z^mr  Times, 

"  The  student  who  has  mastered  *  Snell '  will  know  as  much  about  Equity  as  most  practiti<nfers,  and    ; 
more  than  some.  .  .  .  This  edition  appears  to  have  been  brought  well  up  to  date.     It  is,  moreover, 
furnished  with  an  excellent  index.    Tnis  is  fortunate,  as  *  Snell    holds  the  nefd  as  a  treatise  on  Eqtiity.** 
— Law  yottnuU, 

"  This  is  the  Eighth  Edition  of  this  student's  text-book  which  the  present  editor  has  bronght  out.  .  .  . 
Iht  book  is  a  good  introduction  to  Equity,  and  is  additionally  useful  oy  having  a  full  index.  ^-^oUcHan' 
yommal. 

"Whether  to  the  beginner  in  the  study  of  the  principles  of  Equity,  or  to  the  practtsing  ht^vyer  in  the 
hurr^  of  work,  it  can  be  unhesitatingly  recommended  as  a  standard  and  invaluable  treatise."— C«jw^r»^ 

RtVtfWm 

"  Thin  is  now  unquestionably  the  standard  book  on  Equity  for  students.*'— vSa/Mn/^x  Review. 


"  We  knoiv  of  no  better  introduction  to  the  Principles  of  Equity  J* — 
Canada  Law  Journal. 

Seventh  Edition,  in  the  press,  in  8vo,  price  6j.,  cloth, 

AN  ANALYSIS  OF  SNELL'S    PRINCIPLES   OF, 

EQUITY.        FoxyNDED     ON     THE     THIRTEENTH    EDITION.        With     NoteS    i 

thereoB.     By  E.  E.  Blyth,  LL.D.,  SoKcitor.  ! 

"  Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell.**— £«tcr  Times. 
"  This  is  an  admirable  analysis  of  a  good  treatise ;  read  with  Snell,  this  little  book  will  be  found  very 
profitable  to  the  student."— Zaur  JottnuU.  . 

In  Svo,  price  2j.,  sewed,  I 

QUESTIONS    ON    EQUITY.      : 

FOJi    STUDENTS   PREPARING    FOR    EXAMINATION.       \ 

FOUNDED  ON  THE   NINTH    tDITION   OF 

SNELL'S  "PRINCIPLES   OF  EQUITY." 
By  W.   T.   WAITE, 

BARRISTER-AT'LAW,    HOLT  SCHOLAR  OF  THE   HONOURABLE  SOCIETY  OF  GRAV'S  IHN. 
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Second  Edition,  in  one  volume,  8vo,  price  i&r.,  cloth, 

PRINCIPLES  OF   CONVEYANCING. 

AN  ELSMSNTARY  WORK  FOR  THE' USE  OF  STUDENTS. 
By   henry   C.    DEANE, 

or  Lincoln's  inn,  barbistbr-at-law,  somxtimb  lxcturbr  to  thb  incokporatbd  law  socicty 

OP  THX  UNITBD  KINGDOM.  .  /    . 

^^Wt  hope  to  see  this  book,  like  Snell's  Equity,  a  standard  class-hook  in  all  Lam  Schools 
where  English  law  is  taught.**-^  ah  ADA  Law  Journal. 


"  We  like  the  work,  it  is  well  written  and  is  an 
excellent  student's  book,  and  being  onl]^  just  pub- 
lished, it  has  the  great  advantage  of  having  in  it  all 
the  recent  important  enactments  relating  toccMivey- 
andng.  It  possesses  also  an  excellent  index." — 
LawShuUnts*  ycumaL 

"  Will  be  found  of  great  use  to  students  entering 
upon  the  difficulties  of  Real  Property  Law.  It  has 
an  unusually  exhaustive  index  covering  some  fifty 
pages." — Law  Times, 


"  In  the  parts  which  have  been  re-written,  Mr. 
Deane  haspreserved  the  same  pleasant  style  mariced 
by  simplicity  and  lucidity  which  distinguished  his 
first  edition.  After  '  Williams  on  Real  Property,' 
there  is  no  book  which  we  should  so  strongly 
recommend  to  the  student  entering  upon  Real  Pro- 
perty Law  as  Mr.  Deane's  '  Principles  of  Convey- 
ancing,' and  the  high  character  which  the  first 
edition  attained  has  been  fully  kept  up  in  this 
second." — Law  Jourtud. 


Fourth  Edition,  in  8vo,  price  lOf.,  cloth, 
A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF  STUDENTS, 
By   EUSTACE  SMITH, 

OP  THB  INNER  TEMPLB;  ADTHOK  OP   "a  SUMMARY  OP  COMPANY  LAW." 

"The  book  is  well  arranged^  and  forms  a  eood  introduction  to  the  subject." --i5'(9ife>Y<»n^  y^ummL 

"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 

everv  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Studtnt^  yourmai. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  lar^e  amount  of  useful  matter  in  a  small  compass.  The 

present  work  will  doubtless  be  received  vnth  satisfaction  equal  to  that  with  which  his  previous  *  Summary' 

has  been  met." — Oxford  and  Cambridge  Undergraduales'  Journal, 

In  the  press.  Fifth  Edition. 
A   SUMMARY   OF   THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS. 


By   EUSTACE  SMITH, 


\  tNNBK  TBMPUi;  AUTHOR  OP  **A  SUMMARY  OP  COMPANY  LAW  " 
THB  LAW  AND  PRACTICB  IN  ADMIRALTY." 


AND   "A  SUMMARY  OP 


"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  bv 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  thmk  the  book  w^ 
fulfils  ita  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositioot 
contained  in  it." — Bar  Exa$nituitioti  Journal. 


Fourth  Edition,  in  8vo,  price  *js,  6d.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE. 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION 
By    J.    CARTER    HARRISON,    SOLICITOR. 


"  The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assistance  to 
students."— Z.aw  Students'  Jeumal, 
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Kow  ready,  Vinih  Edition.     In  onc'vohiwie,  8vo,  price  20f.,  cbth, 

PRIHCIPLES  OF  THE  COHMOU  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION 
NINTH  EDITION. 

By  JOHN   INDERMAUR,  Solicitor, 

AUTHOR  OF   "A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT," 
"  EPITOMES  OF  LEADING  CASES,"  AND  OTHER  WORKS. 


**The  student  will  6nd  in  Mr.  Indermaur*s  book  a  safe  and  clear  guide  to  the  Prin- 
ciples of  Common  Law." — Law  youmal, 

"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
wovfhj  care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  whidi  have 
bean  passftd 'since  the  publication  of  tlia  last  edition,  are  clearly  summari$ed,  and  thecfiect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  outp  and  very  judiciously  illustrated."—  Solkiiors*  youmal, 

"  The  work  is  acknowledged  to  be  one  of  the  best  wrkten  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Law  TifMs, 

''  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition." — 
Law  Magazine. 

'*  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  JoumaL 

<*  Mr.  Indermaur  renders  evet»  law  light  reading*  •  He  not  only  possesses  the  faucoltf 
of  judicious  selection,  but  of  lucid  -exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  *  Principles  of  the  Common  Law  *  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estim&te  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  hoik  English  and  Irish." 
— Irish  Law  Tifms» 

"  This  workt  the  author  UUs  us  in  his  Pnfau^  is  written  ttiainly  with  a  view  te  the 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  tuitier 
usefulness.  It  tarns,  so  far  as  we  can  fudge  from  the  parts  we  have  examined,  to  be  a. 
careful  and  clear  outline  of  the  principUs  of  the  common  law.  It  is  very  readable  ;  €uui 
not  only  students,  but  many  practitioners  and  the  public,  might  benefit  ky  a  perusal  of  its 
pixges"  —Solicitors'  Journal. 
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Eighth  Edition,  in  8vo,  price  15J.,  cloth, 

i  MAHDAl  OF  THE  PRACTICE  OF  THE  SUPREME  CODRT  OF  JUDICATURE, 

IN   THE   KIJTG'S   BENCH   AND   CHANCEKY   DIVISIONS. 
.   .  Eighth  Edition. 

Intended  for  the  use  of  Students  and  the  Profession. 
By  John  Indermaur,  Solicitor. 

"The  eighth  edition  of  Indermaur's  '  Mamia)  of  Practice'  (London:  Stevens  and  Haynes),  chiefly 
called  for  by  reason  of  the  Order  XXX.,  has  also  been  partijr  rewritten  and  improved  in  arrangement  and 
detail.  While  primarily  designed  for  students,  we  may  mention  that  it  will  be  found  a  useful  companion  to 
the  White  Book."— Xatv  Timus. 

"The  arrangement  of  the  book  U  good',  and  references  are  given  to  the  leading  decisions.  Copious 
references  are  alpo  glveit  tD  the  rules,  so  that  the  work  forms  a  convenient  guide  to  the  kirger  volumes  on 
practice.  It  is  a  very' successful  attempt  'to  deal  clearly  and  concisely  with  an  important  and  complicated 
subject.  "—ScUcttors  youmal. 


Eighth  Edition,  in  8vo,  price  6^.,  cloth, 

AN    EPITOME  OF  LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  «  Gaide  to  '*  Smith's  Leading  Cases."    By  John  Indermaur, 

Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 
"  We  have  received  the  third  edition  of  the  *  Epitome  of  Leading  Common  Law  Cases.'  by  Mr.  Inder- 
maur, Solicitor,    llie  first  edition  of  this  work  was  published  in  February,  1874,  the  second  in  April,  1874; 
and  now  we  have  a  third  edition  dated  September,  1875.     No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Law  youmal. 


Eighth  Edition,  in  8vo,  price  6j.,  cloth, 

AN  EPITOIE  OF  LEADING  COMYETANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 
By  John  Indermaur,   Solicitor,   Author  of  "An  Epitome  of  Leading 
Common  Law  Cases." 
"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancinff  and  Equity  Cases.    The  work  is  very  well  done." — Zuiw  Tt^tet. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class— Students— for  whom  it  is  especially 
intended.    Mr.  Indermaur  will  soon  be  known  al^  the  ^Students'  Friend.' " — Canada  Law  yourttal. 


Sixth  Edition,  8vo,  price  6j.,  cloth, 

THE  ARTICLED  CLERK'S  GUIDE  TO  AND 
SELF-PREPARATION   FOR  THE   FINAL  EXAMINATION. 

Containing  a  Complete  Course  of  Study,  with  Books  to  Read,  List  of  Statutes,  Cases, 
Test  Questions,  &c.,  and  intended  for  the  use  of  those  Articled  Clerks  who  read 
by  themselves.     By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  Intermediate 
esoimination  to  the  Final.  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carry  him  through  the  Final  ^JtzmvoAXxon.**— Solicitors'  Journal. 

Just  Published,  in  8vo,  price  lor.  net,  cloth. 

THE  ARTICLED  CLERK'S  GUIDE  TO    THE 
INTERMEDIATE   EXAMINATION. 

As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  Scheme  of 
Work,  Notes  and  Test  Questions  on  each  Chapter :  List  of  Statutes.  Also  a 
complete  Selected  Digest  of  the  whole  of  the  Questions  and  Answers  set  at 
the  Examinations  on  those  parts  of  '*  Stephen "  now  examined  on,  up  to 
January  1902.  Intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet 
passed  the  Intermediate  Examination.  Charles  Thwaites,  Solicitor.  j 
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Now  ready,  in  8vo,  price  ys.  6d.,  cloth. 

THE 

LAW  OF  CONTRACT  OF  SALE. 

CONTAINED   IN  A    COURSE    OF  SIX  LECTURES. 
Delivered  by  WILLIAM  WILLIS, 

DUB  OP   HIS  MAjVJmr'S  COUNSBI., 
AT  THE   REQUEST  OF 

THE  COUNCIL  OF  LEGAL  EDUCATION. 


Now  ready,  in  Crown  8vo,  price  3^.  net, 

AN   ANALYSIS  OF 

TASWELL-LANGMEAD'S  CONSTITUTIONAL  HISTORT. 

By  a.  M.  WILSHERE.       • 

Latb  Exhiditionbk  or  the  University  of  Londok. 


Fifth  Edition,  in  crown  8vo,  price  I2x.  6</.,  cloth, 

AN  EPITOME  OF  CONVEYANCING  STATUTES, 

Extending  prom  13  Edw.  I.  to  the  End  of  55  &  56  ViCTORiiE.  Fifth 
Edition,  with  Short  Notes.  By  George  Nichols  Marcy,  of  Linooln*s  Inn, 
Barrister-at-Law. 


In  royal  8vo,  price  51.,  cloth, 

ANALYTICAL  TABLES 

OF 

THE   LAW   OF    REAL   PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Great  cxure  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  be 
found  of  much  service  to  students  of  the  Law  of  Real  Property." — Law  Times. 

In  8vo,  1875,  P"c^  ^-^'t  cloth, 

THE   STUDENTS'  GUIDE  TO  THE 
JUDICATURE   ACTS, 

AND  THE  RULES  THEREUNDER: 

Being  a  book   of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 
By  John  Indermaur,  Solicitor. 
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Now  ready.  Ninth  Edition,  in  8vo,  price  zos,,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED  AS  A  LUCID  EXPOSITION  OF   THE  SUBJECT  FOR 
THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    SEYMOUR    F.    HARRIS,   RCL.,   M.A.   (Oxon.), 

AUTHOR  OP  "a  COMCISB  DIGEST  OF  THB  INSTITUTES  OP  GAIUS  AND  JUSTINIAN." 

NINTH  EDITION. 
Br  C.  L.  ATT£NBOROUGH,  of  the  Inner  Temple^  Barrister- at- Law. 


REVIEWS. 

"  Messrs.  Stevens  &  Haynes  have  just  Usaed  the  Seventh  Edition  of  their  well  known  text-book, 
*  Harris's  Principles  of  the  Criminal  Law.'  For  the  present  edition  Mr.  Charles  L.  Attenborongh, 
of  the  Inner  Temple,  Barrister-at-Law,  is  responsible.  He  has  brought  the  work  up  to  date,  and 
ensured  for  it  a  further  career  of  usefulness  as  the  leading  student's  text-book  upon  the  Criminal 
Law.'*— Z,«w  Timet. 

"This  work  is  pretty  well  known  as  one  designed  for  the  student  who  is  preparing  for  examination, 
and  for  the  help  of  young  practitioners.  Among  articled  clerks  it  has  long  enjoyed  a  popularity  which 
is  not  likely  to  be  interfered  with.  .  .  .  We  have  been  carefully  through  the  new  edition  and  can 
cordially  commend  it." — Law  Shtdents  yourtutl, 

"The  book  must  be  good,  and  must  meet  a  demand,  and  Harris's  Criminal  I^w  remains  as  it  has 
always  been,  an  excellent  work  for  obtaining  that  kind  of  theoretical  knowledge  of  the  criminal  law 
which  is  so  useful  at  the  University  Examinations  of  Oxford  and  Cambridge."— Z,aw  Notes. 

"The  characteristic  of  the  present  Edition  is  the  restoration  to  the  book  of  the  character  of  '  a  concise 
exposition '  proclaimed  by  the  title-page.  Mr.  Attenborougfa  has  carefoUy  pruned  away  the  excrescences 
which  had  arisen  in  successive  editions,  and  has  improved  the  work  both  as  re^rds  terseness  and  clearness 
of  exposition.  In  both  respecu  it  is  now  an  excellent  student's  book.  The  text  is  very  well  broken  up 
into  headings  and  paragraphs,  with  short  marginal  notes — the  importance  of  which,  for  the  convenience 
of  the  student,  is  too  often  overlooked." — Solicitors'  Jottmal. 

**  The  favourable  opinion  wt  txpf-esset/o/  fAe  first  idition  of  this  work  apptars  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  mw  Edition,  we  see 
no  reason  to  modify  the  praise  we  bestowed  on  the  foitner  Edition,  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  furisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  tnanuals  of  Criminal  Law 
for  the  student.'"— Solicitors'  Journal. 

"  There  is  no  lack  of  Works  on  Criminal  Law,  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr,  Seymour  Hairis  has  supplied.  Accustomed,  by  his  previous 
labours,  to  the  task  of  analysing  the  law,  Mr,  Harris  has  brought  to  bear  upon  his  present 
work  guali/lcations  well  adapted  to  secure  the  successful  cucofnplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  theyoun^  practiiionfr  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr,  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Laiv,*'^L.AVf  Magazine  and  Review. 

"This  work  purports  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  I.  treats  of  crime,  its 
divisions  and  e&sentials ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  II.  deals  with  offences  of  a  i>ublic  nature ;  offences  against  private  {lersona ;  and  offences  iigainst  the 
property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  le^l  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  anprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  is  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of'^the  uninitiated. 
Book  IV.  contains  a  short  sketch  of '  summary  convictions  before  magistrates  out  of  quarter  sessions.'   The 


table  of  offences  a^t^the^end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.    Altogether  we 
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'Second  Edition,  in  crown  8vo,  price  5^.  6</.,  doth, 

THE  STUDENTS'  GUIDE  TO  BANKRUPTCY; 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions  and 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors  Final  Eacjuaioatioos 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act.  By  John  Indkrmaur,  Solicitor,  Author  of  **  Principles  of  Common 
Law,"&c.  &c. 

..■■■-- 1  ■ I        ■  ■  I .  ^ .  ..p . .  . .       ■ ■  ■    I  .  I . .     t  ■ 

In  i2mo,  price  Sx.  6</.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  AND  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  L— Of  Bills  of  Sale  generally.  Part  IL— 
or  the  Execution,  Attestation,  and  Rqdstr^tion  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  IIL— Of  the  Effects  of  Bills  bf  Sale  as  against  Creditors,  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  John  Indkrmaur,  Solidtor. 

"The  object  of  the  book  is  thoroughly  practical.    Tho«e  who  want  to  be  told  exactly  what  to  do  aad 
where  to  go  when  they  are  registering  a  bill  of  sale  will  find  the  neoessary  infbnnation  in  this  little  book.'   ' 
— Lm,w  y<mmal. 

Second  Edition,  in  8vo,  price  4J-.,  cloth, 

A  COLLECTION  OF  LATIN  MAXIMS  &  PHRASES. 

LITERALLY  TRANSLATED. 

INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

Second  Edition,  by  J.  N.  COTTERELL,  Solicitor. 

"  The  book  seems  admirablyadapted  as  a  book  of  reference  or  aCudenta  who  come  acrost  a  Latin  noaxia 
in  their  reading." — Ltnit  Journal* 

Id  one  volume,  8vo,  price  9^.4  cloth, 

LEADING  STATUTES  SUMMARISED, 

FOR    THE    USE    OF   STUDENTS. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY*S  INN,  LATB  SCHOLAR  OF  TRINITY  COLLSCB,  OXFOBD  : 
AUTHOR  OF  "  LBADINC  CASKS  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED." 


Third  Edition,  in  8vo,  enlarged,  price  dr.,  cloth, 

LEADING   CASES   IN   CONSTITUTIONAL    LAW 

Briefly  Stated,  with  Introduction  and  Notes. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  CRAY'S  INN,  LATB  SCHOLAR  OF  TRINITY  COLLEGE,  OXPORXk. 

Third  Edition  by  C.  L.  ATTENBOROUGH,  of  the  Inner  Temple,  Barrister-at-LaM . 

"  Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  princtpal  canes  tllnstmtin^  Coq- 
stitntional  Law,  that  is  to  say,  aTI  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  is 
which  the  sovereign  power  is  to  be  exerci.<ted.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  clear  aod 
intdligentsurveyof  the  genera  I  functions  of  the  Executive,  and  the  principles  by  which  they  are  refculated  : 
and  then  follows  a  summary  of  leading  cases." — Saturdny  Review. 

"Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  canes.  "^-Z.4ra* 
Time*. 
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Second  Edition,  in  crown  8vo,  price  I2j.  6^.,  cloth, 

THE  BANKRUPTCY  ACT,  1.883,  . 

With  Notes  of  all*  the  Cases  decided  uNDEit  the  Atr  % 
The  consolidated  RULES  and  FORMS,  1886 ;  The  Debtors  Act,  1869,  so 

FAR  AS   APPLICABLE    TO  BANKRUPTCY    MATTERS,    WITH    RULES    AND    FORMS 
•      THEREUNDER;  THE  BiLLS  OF  SaLE  ACTS,  187^  AND   r882  ; 

Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Receivers ;  Scale  of  Costs, 
Fees,  and  Percentages,  1886  \  Orders  of  the  Bankruptcy  Judge  of  the  High 
Court;  .and. a.CopioBS  Index.    :      .    '  ^ 

By  WILLIAM  HAZLITT,  Esq..    ani>  RICHARD  RINGWOOD,  M.A., 

SENIOR  REGISTRAR  IN   BANKRUKTCY,  OP  THB  MIDDLE  TEMPLE,   ESQ.,   BARRISTER- AT-LAW. 

Second  Edition^  by  R.  RINGWOOD,  M.A.,  Barrister- at- Law. 

"  This  b  a  very  handy  edition  of  the  Act  and  Rules.    .    .    .    .^  .    The  cro&i  references  and  marginal 

references  to  corresponding  provisions  of  the  Act  of  1869  are  exceedingly  useful There  is  a  very 

full  index,  and  the  book  is  admirably  printed/'— ^<r//Vz/«rr'  JounuU. 

Part  I.,  price  yj.  6</.,  sewed, 

LORD     WESTBURY'S     DECISIONS     IN     THE 

EUROPEAN  ARBITRATION.    Reported  by  Francis  S.  Reilly, 

of  Lincoln's  Inn,  Barrister-at-Law. 

Parts  I.,  II.,  and  III.,  price  25/.,  sewed, 

LORD  CAIRNS'S  DECISIONS  IN  THE  ALBERT 

Reported  by  Francis  S.  Reilly,    of    Lincoln's  Inn, 


ARBITRATION. 

Barrister-at-Law. 


Second  Edition,  in  royal  8vo,  price  30J.,  cloth, 
A  TREATISE  ON 

THE   STATUTES  OF   ELIZABETH   AGAINST 
FRAUDULENT  CONVEYANCES. 

The  Bili^  of  Sale  Acts  1878  and  1882  and  the  LAW  OF  VOLUNTARY 
DISPOSITIONS  OF  PROPERTY. 

By  the  late  H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford). 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  Worthington  Worthington, 
of  the  loner  Temple,  Barrister-at-Law  ;  Editor  of  the  **  Married  Women's 
Property  Acts,'*  5th  edition,  by  the  late  J.  R.  Griffith.  • 


"  In  oanduaion,  we  (an  heartily  recomittend  thi* 
book  to  cor  readers,  not  only  to  lihose  who  are  in 
large  practice,  and  who  merely  want  a  cla.^ified 
list  of  cases,  but  to  those  who  have  both  the  desire 
and  the  leisure  to  enter  upon  a  systematic  study  of 
our  \9^tr.**—SolicH<nrt*  JourfuU. 

"  As  Mr.  Worthington  points  oul,  since  Mr.  May 
wrote,  the  '  Bills  of  Sale  Acts  '•  of  1878  and  xtSa' 
have  been  passed ;  the  '  Married  Women's  Property 
Act,  z88a' (making  settlements  by  married  women 
void  as  against  creditors  in  cases  in  whii^  similar 
settlemems  by  a  man  would  be  void),  and  the 
'  Bankruptcy  Act,  z88^.'  lliese  Acts  and  the  deci- 
sions upon  them  have  been  handled  by  Mr.  Worth- 
ington m  a  manner  which  shows  that  he  is  master 
iA  his  subject,  and  not  a  slavish  copyist  of  sections 
and  head-notes,  which  is  a  vidons  propensity  of 
maziy  modem  compilers  of  text-books.  His  Table 
of  Cases  (with  reference  to  all  the  reports),  is 
admirable,  and  his  Index  most  exhaustive." — Lamt 
Timn. 

"The  results  of  the  authorities  a|>pear  to  be 
given  well  and  tersely,  and  the  treatise  will,  we 
think,  be  found  a  convennnt  and  trnscworthy  book 
of  rvfeMnoe."— Ztfw  JotenuU. 


"'Mr.  .WorthiDgtori's  work  appears  td  hove  been 
conioientious  and  exhaustive.  "«^.yA/Mr^^i?«E>rVn/. 

"  Examining  Mr.  May's  book,  we  find  it  con« 
strocted  with  an  tatelligence  and  piieciAioo  Which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  ...  On  the  wnole^  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character.^' 
—-Solicitors'  ycumai. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— American  Law  Review^ 

"  We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  ao  addition  to  the,  we  oegrat  to  say,  brief  cata- 
logue of  law  books  oonsoemionsly  executed.  We 
can  oorroborate  his  own  deaeriptioo  of  his  labotirs. 
*  that  no  pains  have  betti  spared  to  make  the  book 
as  concise  and  practical  a*  possible,  without  doing 
90  at  the  expense  of  permicuity,  or  by  the  oiaiseiioo 
of  any  important  points.  "—Z^nw  TViWM. 
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In  one  volume,  medium  8yo,  price  38;.,  doth  ;  or  in  half-roxbuigh,  42/., 

A   HISTORY  OF  THE   FORESHORE 

AND    THE    LAW    RELATING   THERETO. 

With  a  Hithbhto  Unpublished  Trkatisb  by  Lord  Halb,  Ijobd  Halk's 
**  Db  }ubb  Maris,"  and  thb  Third  Edition  op  Hall's  Essay  on  thr 

RIGHTS   OF   THE   CROWN    IN    THE    SEA-SHGRE. 
With  Notes,  and  an  Appendix  relating  to  Fisheries. 

By    STUART    A.    MOORE,   F.S.A., 

or  THB  INNER  TBMPLB,    BAinUSTKR>AT«LAW. 


is  anything  but  kindljr  dixpocet 
for  hu  ootM  are  nothins  but  i 
of  what  he  deems  to  b«  HaH's 


"  This  work  is  nominally  a  third  edition  of  the 
late  Mr.  Hall's  essay  on  the  rij^hts  of  the  Crown  in 
the  Sea-shof«,  but  in  reality  is  an  absolutely  new 
production,  for  out  of  some  900  odd  pages  Hall's 
e«ay  takes  up  but  937.  Mr.  Moore  has  written  a 
book  of  great  fanportanoe,  which  should  mark  an 
epoch  in  the  history  of  the  rights  of  the  Crown  and 
the  subject  in  the  litus  mmru,  or  foreshore  of  the 
kingdom.  Hall's  treatise  (with  Loveland's  notes)  is 
set  out  with  fresh  notes  by  the  present  editor,  who 
sd  towards  his  author, 
a  series  of  exposures 

errors  and  Diisrepr»> 

sentations.  Mr.  Moore  admits  his  book  to  be  a 
brief  for  the  opposiM  side  of  the  contention  sup- 
ported by  Hall,  and  a  more  vigorous  and  argu- 
menutive  treatise  we  have  scarcely  ever  seen.  Its 
arguments  are  clearly  and  broadly  disclosed,  and 
supported  by  a  wealth  of  Cscts  and  cases  which 
show  the  research  of  the  learned  author  to  have 
been  most  full  and  elaborate.  .  .  .  There  is  no 
doubt  that  this  is  an  important  work,  which  must 
have  a  coniderable  influence  on  that  branch  of  the 
law  with  which  it  deals.  Thai  law  is  oontained  in 
ancient  and  most  inaoctsstble  records ;  these  hava 
now  been  brought  to  Bgbt,  and  h  may  well  be 
that  important  results  to  the  subject  may  flow 
therefrom,  lite  Professbn,  not  to  say  the  general 
public,  owe  the  learned  author  a  deep  debt  of 
gratitude  for   providing   ready  to   hand   such    a 


wealth  of  materials  for  i       

ari^ments.     Mr.  Stuart  Moore  i 


and  building  up 
u  written  a  work 

which  must,  unless  his  contentions  are  ottetiy  un- 
founded, at  once  become  the  standard  text-book  02 
the  law  of  the  Sea-shore."— .£«ip  TimtgSt  I>cc.  xst. 

"  Mr.  Stuart  Moore  in  his  valuable  work  on  the 
Foreshore.  "->rAr  Tisrut, 

"  Mr.  Stuart  Moore's  work  on  the  title  of  the 
Crown  to  the  land  around  the  coast  of  England 
lying  between  the  high  and  low  water  marie  is 
something  more  than  an  ordinary  law  book.  It  is 
a  history,  and  a  very  interesting  one,  of  sadi  i*«wt 
and  the  rights  exarcised  over  it  from  the  eai&st 
times  to  the  present  day ;  and  a  careful  study  of 
the  faas  contained  in  the  book  and  of  the  aige- 
ments  brought  forward  can  scarcely  fail  to  ooovinoe 
the  reader  of  the  inaccuracy  of  the  theory,  now  so 
constantly  put  forward  by  the  Crown,  that  witboat 
the  existence  of  special  evidence  to  the  contzary, 
the  land  which  adjoins  riparian  piopeaty,  and 
which  is  covered  at  high  tide,  belongs  to  the 
Crown  and  not  to  the  owner  of  the  suljoining 
manor.  The  list  which  Mr.  Moore  gives  of  places 
where  the  question  of  foreshore  has  been  mS^x 
raised,  and  of  those  as  to  which  evidence  oa  the 
subjed  exists  amongst  the  public  records,  is  vals- 
able,  though  by  no  means  exhaustive;  and  the 
book  ithovld  certainly  find  a  place  in  the  library  of 
the  lord  of  every  riparian  manor."— i##n«ta|^  P^st. 


In  one  volume,  Svo,  price  laj.,  cloth* 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES 

Together  with  a  Brief  Summary  op  the  Various  Sources  op  RmtRs 

Pollution. 

By  clement  HIGGINS,  M.A,  F.CS., 


or  THB  1NN8R  TBMPLB,  BARRISTBR-AT-LAW. 


"  As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value,  and  more 
espeoally  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when   brought."  — /w*  Law 

"We  can  recommend  Mr.  Hif;gins' Manual  as 
the  best  guide  we  poMe«s."<~/'MMr  Htalik. 

'*  County  Coert  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgms* 
Treatise  a  valuable  aid  in  obtaining  a  dear  notion 
ol  the  Law  on  the  Snfaiect.  Mr.  Higgins  has 
acoompluhed  a  work  for  which  he  will  seadily  be 
recognised  as  having  special  fitness  on  account  of 


I  very  carefrdly  arranged  throowb. 
ve  Of  great  atxlity  both  to  auzien 
f  land  on  the  banks  of  riven. '* 


his  praaical  acquaintance  both  with  the  *nirnrifir 
and  the  legal  aspects  of  his  subject.  "—Z^v  Magm- 
Mint  and  Rtvum. 

"  The  volume  is  v« 
out,  and  will  prove  < 
and  to  owners  of  la 
Th€  Mimnf  Jamrmal, 

"Mr.  Higgitts  writes  tersely  and  clearly,  while 
his  frtcts  are  so  well  airanged  that  it  ia  a  pleasine 
to  refer  to  his  book  for  information ;  and  altogether 
the  work  is  one  which  will  be  found  very  usenil  br 
all  interested  in  the  subject  to  which  it  lelntes.**-! 
Bnginttr. 

"A  eompeot  aed  convenient  manual  of  the  law 
on  the  subject  to  which  it  relates.* '->.S«k&iten* 
JoummL  y^->  \ 


■OiyilizbiU  by 


STEVENS   <&•   HAYNES^    BELL    YARD^    TEMPLE   BAR, 
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In  8vo,  Sixth  Edition,  price  285.,  cloth. 

MAYNE'S     TREATISE 

ON 

THE    LAW    OF    DAMAGES. 

SIXTH    EDITION. 
REVISED    AND    PARTLY    REWRITTEN. 

BY 

JOHN       D.      MAYNE. 

OP  THB  INNBR  TBMPLK,   BAKKISTKR-AT-LAW ; 
AND 

His    Honor    Judge    LUMLEY    SMITH,    K.C 

"  *  Mayne  on  Damages '  has  now  become  almost  a  classic,  and  it  is  one  of  the  books  which 
we  cannot  afford  to  have  not  up  to  date.  We  are  therefore  pleased  to  have  a  new  Edition,  and 
one  so  well  written  as  that  before  us.  With  the  authors  we  regret  the  increasing  size  of  the 
volume,  but  bulk  in  such  a  case  is  better  than  incompleteness.  Every  lawyer  in  practice 
should  have  this  book,  full  as  it  is  of  practical  learning  on  all  branches  of  the  Common  Law. 
The  work  is  unique,  and  this  Edition,  like  its  predecessors,  is  indispensable." — Law  Joumalt 
April,  1894. 

"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodelled  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  rewritten,  no  doubt  In  consequence  of,  or  with 
regard  to,  the  elaborate  and  exhaustive  judgment  of  the  late  Master  of  the  Rolls  in  Wallis  v. 
Smith  (31  W.  R.  214 ;  L.  R.  9i  Ch.  D.  243).  The  treatment  of  the  subject  by  the  authors  is 
admiralHy  clear  and  concise.  Upon  the  point  involved  in  Wallis  v.  Smith  they  say  :  '  The 
result  is  that  an  agreement  with  various  covenants  of  different  imponance  is  not  to  be  governed 
by  anv  inflexible  nile  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  tne  intention  of  the  parties  themselves  is  to  be  considered.  If  thev  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lesul  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 
what  they  said.'  This  is  a  very  ^ir  summary  of  the  judgments  in  Wallis  v.  Smith,  especially 
of  that  of  Lord  Justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
preaent  to  a  rule  for  practical  guidance.  We  can  heartily  commend  this  as  a  carefully  edited 
edition  of  a  thoroughly  good  book." — Solicitors'  Journal, 

'*  During  the  twenty'iwoytarswkitk  have  elapsed  since  the  fiublicatum  of  this  well'kncwn 
worh,  its  relation  has  been  steadily  grcwing,  and  it  has  long  since  become  the  recognised 
authority  on  the  important  subject  of  which  it  treats.'' ^l^KW  Magazine  and  Rsvibw. 


"This  edition  of  what  has  beooaw  a  standard 
work  has  the  advantage  of  appearing  under  the 
superviflion  of  the  original  author  as  well  as  of 
Mr.  Lnmley  Smith,  the  editor  of  the  second  edition. 
The  remit  is  most  satisfiurtory.  Mr.  Lomley 
Smith's  edition  was  ahly  and  conscientiously  pre-> 
pared,  and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
improved  by  the  reappearance  of  its  author  as  co* 
editor.  The  earlier  p^rt,  indeed,  has  been  10  a 
considerable  extent  entirely  rewritten. 

"  Mr.  Majme's  remarks  on  damages  in  actions  of 
tort  are*  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  (ar  looser  prin- 
ciples than  in  oootracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  prin- 
ciples at  alL  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 

**  This  tejtt^book'is  so  iveH  hnoTvn,  not  only  as  the  highest  authority  on  the  subject  treattd 
of  but  as.  one  pf  the  best  text^boahs  ever  written^  that  it  would  be  idle  for  ui  to  speak  of  it 
in  the  words  of  commendation  that  ii  deserves.  It  is  a  work  that  no  practising  lawyer  can 
do  without.**— CA:iJLDA  LhVf  JOUKVAL.  ^  T 

nigitiypHh^A^OOglP 


what  the  fi&cu  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  'for  exaniple's  sake/  ami  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'exemplary'  damaees  cannot,  except  in  very  rare 
cases,  be  awaided,  but  must  be  limited,  as  in  con- 
tract^  to  the  actual  harm  sustained. 

"  It  is  needless  tocomment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revi<ied/' — 
Solidtors*  JaunuU, 


as 


STEVENS   6-   HAYNES,    BELL    YARD^    TEMPLE   BAR. 


In  crown  8vo,  price  41.  6</.,  cioth| 

ABSTRACT     DRAWING.     Containinsr  Instructions  on 

the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative  Appendix.    By  C.  E.  Scott, 
SoJicUor. 

"  This  Itttl«  bcx]Jc  is  intvidtd  for  the  assistance  of  those  who  have  the  framing  of  abstracts  oT  titk 
•ntrosted  to  their  otre.     It  corttams  a  tiumber  of  tnefW  rules,  and  an  illtsstrathre appendix/'— Z^«i»  TVhmx. 

"  A  handy  book  for  all  articled  clerks."— L/i«(^  StmtenU*  Journal. 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  funiished  their  clerics 
with  a  copy  of  this  little  book  before  putting  ^hem  on  to  draft  an  absttact  of  a  heap  of  title  deeds.**  —Lem 
Notts. 

"  The  book  ought  to  be  perused  by  all  law  studenti  and  articled  clerks. '*--^«/  T^^. 


Second  Edition,  in  crown  8vo,  price  71.,  cloth j 

THE    LAW    RELATING    TO    CLUBS. 

By  THE  LATE  JOHN  WERTHEIMER,  Barrister-at-Law. 
Second  Edition,  by  A.  W.  CHASTER,  Barnster-at-Law. 


"A  convenient  handbook,  drawn  up  with  great 
judgment  and  perspicuity." — Morning  Post, 

Both  useful  and  interesting  to  those  interested 
in  club  management." — Law  Times. 

*'  Mr.  Wertheimer*s  history  of  the  cases  is  com- 
plete and  well  arranged."^^Sa/«mrf«^  Rnitw. 


"  This  is  a  very  neat  little  book  on  an  intetestia| 
subject.  The  law  is  accurately  and  well  expressed. 
— Law  youmal, 

"  This  is  a  very  handy  and  complete  little  work. 
This  excellent  little  treatise  should  lie  on  the  tabfe 
of  every  club." — Pnm^  Comrt. 


In  8vo,  price  2j.,  sewed, 

TABLE  of  the  FOREIGN  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charus 
Lyon-Caen,  Professeur  agr^^  k  la  Faculty  dc  Droit  de  Paris ;  Professeur  i 
rfecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Arglbs, 
Solicitor,  Paris. 


In  one  volume,  demy  8vo,  price  lOf.  6^.,  cloth, 

PRINCIPLES  OF  THE   LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  and  DELIVERY.  By  John  Houston,  of  the  Middle  Temple, 
Barrister-at-Law. 

In  8vo,  price  los.y  cloth, 

THE   TRIAL  OF  ADELAIDE    BARTLETT    FOR 

MURDER  ;  Complete  and  Revised  Report.  Edited  by  Edward  Bbal,  B.A., 
of  the  Middle  Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  Edward 
Clarke,  K.C. 

In  Svo,  price  lov.  6</.,  cloth, 
A    REPORT   OF   THE    CASE   OF 

THE   QUEEN  v.  GURNEY  AND  OTHERS, 

In  the  Court  of  Queen's  Betich  before  the  Lord  Chief  Justice  Cockburn.  'Wth  Intro* 
duction,  containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.     By  W.  F.  FiNLASON,  Barrister-at-Law. 

In  royal  Svo,  price  los.  6^/^,  cloth. 

THE  PRACTICE  OF  EQUITY  fiT  VAT  OF  REYIYOR  iHD  SQPPLEIENT. 

With  Forms  of  Orders  and  Appendix  of  Bills.  By  Lorrus  Lbigb  Pkmbbrton, 
of  the  Chancery  Registrar's  Office. 


Digitized  by 


Google 
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In  8vo,  price  12s.  dd.^  cloth, 

THE  ANNUAL   DIGEST    OF    MERCANTILE 
CASES    FOR   THE   YEARS    1885    ANJ)    1886. 

BKINO  a   DfOBST  CP  THE  BkCASIONS  OF  THB  ENGLISH,  ScOTCH  AND  IftlSH  COORT* 
ON  MATTBkS   RBLATINO  TO  COMUBRCK. 

By  JAMES  A.  DUNCAN,  M.A.,  LL.B.,  Trin.  CoU.,  Camb., 

AND  or  THE  INNSR  TKMPLB,   BARAISTBK-AT-LAW. 

tn  8vo,  1878,  price  6j.,  cloth, 
THE 

LAW  RELATING  TO  CHARITIES, 

BSPBCIALLY   WITH    RBPBRBNCB  TO  THB   VALIDITY    AND  CONSTRUCTION   OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 
By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 

Vols.  I.,  II.,  III.,  IV,,  and  V.,  Parts  I.  and  II.,  price  5/.  7j. 
REPORTS    OF    THE    DECISIONS    OF    THE 

JUDGES   FOR    THE  TRIAL   OF 
ELECTION    PETITIONS, 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868. 
By  EDWARD  LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 

%•  Vol  IV.  PartllL  and  all  after  are  Edited  by],  S.  Sandars  and  A.  P.  P.  Keep, 

Barnstirs-al'Law. 

In  one  volume,  8vo,  price  2&r.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WITH  SPEUAL  REFERENCE  TO  MATTERS  OF  RITUAL  AND 

ORNAMENTATION,   AND  THE   MEANS  OF  SECURING 

THE    DUE    OBSERVANCE    THEREOF, 

And  containing  in  extenso,  with  Notes  and  References,  The  Public  Wotship  Regulation 
Act,  1874 ;  The  Church  Discipline  Act ;  the  various  Acts  of  Uniformity ;  the 
liturgies  of  1 549,  1552,  and  1559,  compared  with  the  Present  Rubric;  the 
Canons ;  the  Articles ;  and  the  Injunctions,  Advertisements,  and  other  Original 
Documents  of  Legal  Authority.  By  Seward  Brice,  LL.D.,  of  the  Inner 
Temple,  Barrister-at*Law. 
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34  STEVENS  &*   HAYNES^    BELL   YARD^    TEMPLE  BAR. 

^tcbOMF  anb  J^gius'  ^tties  of  JUtrrmts  of  fht  C<tis  9ti»rtcr9. 
SIR  BARTHOXX>MBW  SHOWER'S  PARLIAMBHTARY  CASBa 

In  8vo,  1876,  price  4/.  4^.,  best  calf  bMing, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  6-  WRITS  OF  ERROR. 

FOURTH    EDITION. 

CONTAINING  ADDITIONAL  CASES   NOT  HITHERTO   REPORTED. 

RBVISBD  AND   BDITSD  BY 

.  RICHARD  LOVELAND  LOVELAND, 

or  THE  INMBK  TBMPLB,  BAKRISTBiT-AT-LAW  ;  BDITOK  OP  "  KKLYHC'S  CBOWM  CA8M»"  AMD 
"hall's  bssay  on  thb  rights  op  the  CROWM  IM  THB  SKASHORB." 

**  Messrs.  Stbvbns  &  Haynbs,  the  successful  publishers  of  the  RepcinU  of  Believe, 
Cooke»  Cnnniofhas),  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  K^noge  ' 
and  Kelyag*s  Crown  Cases,  determhied  to  issue  a  new  or  burth  Edition  of  Shower^s  Ca»i 
in  Parliament. 

"  The  volume,  although  beautifully  printed  on  old-frshioned  Paper«  in  old-fiiduoned  ; 
type,  instead  of  being  in  the  quarto  is  in  the  more  convenient  octavo  form,  and  oontaini 
several  additional  cases  not  to  be  found  in  any  of  the  previous  edidons  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the  . 
world  by  enterprising  publishers. 

"  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  argumentsof  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  wekomed  bj 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.*" — Canada  Law  Journal, 

BBLLBWE*S    CASES,    T.    RICHARD   II. 

In  8vo,  1S69,  PD<^  3^*  3^*1  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembr  hors  les   abridgments   de    Statham,  Fitaherbert  et  Brooke.       Per 
Richard  Brllbwb,  de  Lmcolns  Inne.     1585.     Reprinted  from   the  Original 

Edition. 


'*  No  poblic  Kbnury  io  the  world,  whert  Enslich 
law  finds  a  place,  should  be  without  a  copy  of  this 
edidon  of  Bellewe."~CaMA&  Law  youmml, 

"  We  have  here  9i/mC'timiU  edition  of  Bellewe, 
and  it  it  really  the  most  beautiful  and  adoiirable 
reprint  that  nas  appeared  at  any  time.  It  is  a 
perfect  ^em  of  antique  printing,  and  forms  a  moat 
interestmg  monument  of  our  earlv  legal  history. 
It  belonn  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls ;  but  is  lar 
snptrior  to  any  of  them,  and  is  in  this  respect 


highly  crediuble  to  the  spirit  and  eatccprar  of 
private  publishers.  The  work  is  an  tmportam  link 
in  our  lend  history;  thereare  do  year  books  of  the 
reign  of  Richard  11.,  and  Bellewe suDpGed  thcoah 
suhsdtute  by  carefully  extrsctingana  ooUecting  a^ 
the  cases  he  could  find,  and  he  cud  it  in  tbe  most 
convenient  form— that  of  alphabetical  arransemect 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  rei^  of  Richard  11.. 
arranged  according  to  their  subjects  in  alphabetica. 
order.  It  is  therefore  one  of  the  most  intdliugibk 
and  interesting  legal  memorials  of  the  Middk 
Ages.''~X4(tv  Tim*$. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1 87 1,  price  3/.  31.,  calf  antique, 
Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  u  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  ol  both  Houses  of   Parliament    Third  edition,  with  numerous 
Corrections.    By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

peace  and  prosperity  of  every  nadon  than  psod 
Uiws  and  the  due  execution  of  them.'     The  hiatory 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendermg  the  Laws 
of  En^and  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
f  people,  to  be  printed  in  letters  of  gold.  They 
K  follows:  'Nothing  conduces  more  to  the 


of  the  dvil  law  is  then  rapidly  traced.    Next 
history  is  given  of  English  Reporters, 


with  the  reporters  of  the  Year  Books  frook  x  £dw. 
III.  to  13  Hen.  Vlll.^beingnear  aoo  years — and 
afterwards  to  the  rime  of  u^  author.*— .C«is«dU 
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^Ubens  unb  |S«snc0*  ^im%  of  ^etrnnts  of  the  <lArls  SUpotUrs. 
CHOYCB    CASBS    IN    CHANCBRT. 


In  S?d,  1870,  price  2/.  2/.,  calf  antique, 

THE  PMOTICE  OF  TEG  HIGH  COURT  OF  CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

"This  volume,  in  paper,  typej  and  binding  (like  *  Bellewe's  Cases  *)  t«  a  rac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other."*— Cono^  Law  JourtuU. 

In  8vo,  1872,  price  3/.  31.,  calf  antique, 

SIR  G.   COOKE'S  COMMON  PLEAS   REPORTS 

IN  THE  REIGNS  OF  QUEEN  ANNE,  AND  KINGS  GEORGE    I.   and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyrb*s  MSS.  by  Mr.  Justice  Narbs,  edited  by  Thomas 
TowNSBND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willins  to  con* 
tinue  them  or  revive  them  when  dead.  It  is  cer* 
tainly  surprinng  to  see  with  what  facial  accuracy 


an  old  volume  of  Reports  maybe  produced  by  these 
modem  publishers,  whose  good  taste  is  only  equalled 
by  their  enterprise."— Camhm^  Law  Journal, 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSUTION. 

In  8vo,  1873,  price  4/.  4;.,  calf  antique, 
Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  oat  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  <?/ Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.   In  one  handsome  volume.   8vo.  1873. 

"  Both  the  original  and  the  translation  having 

ng  been  very  scarce,  and  the  mispaging  and  other 

errors  in  March's  translation  making  a  new  and 


long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected    edition    pecnliariy    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume  uniform  with  the  preceding  volumes 
of  the  aeries  of  Early  Reports."^CaMAi;a  Lam 


KELYNGE'S  (W.)  REPORTS. 

In  8vo,  1873,  price  4/.  4^.,  calf  antique, 
Kblvnge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
Kin^  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition,    Third  Edition.     In  one  handsome  volume.     8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo,  1873,  price  4/.  4J.,  calf  antique, 
Kelyng's  (Sir  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added.  Three  Modern  Cases,  viz. ,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  severed  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  '^^^  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 


"We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  XvgaX  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


goodservicerendered  by  Messrs.  SteveosandHaynes 
to  the  profession.  .  .  .  Should  occasion  arise,  the 
Crown  prosecutor,  u  well  as  counsel  for  the  prisoner, 
will  find  in  this  volume  a  complete  tmdt  mteum  ot 
the  law  of  high  ireason  and  proceediom  in  relacioa 
i)\crcto.''^Catuula  Law  journal,    C    QQ(j|^ 


%^OOg[Q 
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Second  Edition,  in  8vo,  price  ^j.,  cloth, 
A    CONCISE     TREATISE    ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  OX  THE  DECISIONS  IN  THE  ENGLISH  COURTS 
Bv  JOHN  ALDERSON  FOOTE, 

OP  lincolm'9  inn,  barristbb-at-law  ;  chancbixor's  legal  mbdalust  and  sbnior  whkwtbu.  scholar 

OP  INTKRNATIONAL  law,  CAMBRIDGE  UNIVBSSITY,  1873  ;  SSNIOR  STUDBMT  IN  JUIUSPRI7I 
AND  ROMAN  LaW,  INNS  OP  COURT  EXAMINATION,  HILARY  TERM,  1874. 


"  This  work  Mcms  to  us  likely  to  prove  of  considerable  use  to  all  English  lawyers  who  have  to  deal  with 
qoMtioBs  of  private  ioteniRtiooal  law.  Since  the  pablicatjoa  of  Mr.  Westlake's  valoabk  treatiBc^  cwcaty 
yean  Afo,  the  judicial  dedsiona  of  Bnglish  courts  bearing  upon  different  pans  of  thb  Mibject  fa^ve  gready 
increased  in  number,  and  it  is  AdI  time  that  these  decisions  should  be  exaouned,  and  tiiat  the  cnnrtTisioBs 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  dooe 
this  welL"--^tf&iV«rr'  ^vummL 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the    | 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  qnestloa."-^«/iitn&sy  Rtvum^ 
March  B,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulate  in  the 
shape  of  explanation  and  actual  decision  00  the  interestiaig  matter  of  which  he  treats  ;  and  to  cooscmct  a    \ 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  firom  judicial  dncisSooa  ia 
Engliih  Couru  which  have  superseded  them.    And  it  is  here,  in  compiling  and  ananging  io  a  axidse 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  sacfa  good 
fruit.    As  a  guide  and  assisunt  to  the  student  of  international  law,  the  whole  treatise  will  be  invalaable :    | 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  6nd  what  he  wants  without  trouble." —    I 
SUutdard,  I 

' '  The  recent  decbions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  Importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed,  llie  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.    Most  of  bis 

criticisms  seem  to  us  very  just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  osefiil 

addition  to  our  text-books,  and  we  expect  it  will  rapid^  find  its  way  into  the  hands  of  practising  lawycn." 
— Tht  JounutLo/yunsprudmct  aiuLSc^iisA  Laiuf  Magtuiiu. 

"  Mr.  Foote  has  evidently  bone  dosely  in  mind  the  needs  of  Skiid^nts  of  Jurisprudence  as  well  as  those 
of  the  Pracfitiooers  For  both,  the.  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court" — Law  Magaxint  iu$d  Revitw,  > 

"  Mr.  Foote's  book  will  be  useful  to  the  studenu One  of  the  best  points  of  Mr.  Foote's  book    I 

is  the  *  Cqntinuous  Summary,'  which  occupies  about  thirty  psges,  sad  is  divided  into  four  parts — Persons,  < 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  ss  | 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the  ' 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  much 
more  than  guide  him.  lliey  will  enable  him  to  get  such  a  grasp  of  the  subject  ss  will  render  the  reading  | 
of  the  text  easy  and  fruitful." — Law  Journal, 

"This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  for    | 
practbing  barristers."— ^«r  Bxamtnatton  youmal,  ' 

"This  b  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modem  treatise  on 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  Englbh  Practitioner.      The    ^ 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size— an  octavo  of  500 
pages  only— and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  vrhose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty    I 
p<Mnt  but  the  satisfactory  dbposal  of  an  examination  paper."— ^jc^n/  and  Cambridgt  UndtrgradunUg    ' 
youmal. 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's Treatbe,  Mr.  Foote's  book  is,  ic    { 
our  opinion,  the  best  work  00  private  international  kiw  which  has  appeared  in  the  Englbh  languajre.  .... 
The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  persons  who    I 
have  to  consider  questions  on  private  international  law."— X/AM<pwm. 
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Eighth  Edition,  in  8vo,  price  25J.,  cloth. 
A    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY 

AND 

BILLS     OF     SALE. 

WITH    AN     APPENDIX. 

CONTAINING 

THE  BANKRUPTCY  ACT$,  1883-1890  j 

GENERAL  RULES,  FORMS,  SCALE  OF  COSTS  AND  FEES: 

RULES   UNDER   S.  122  OF  1888: 

DEEDS  OF  ARRANGEMENT  ACTS,  1887-1890: 

RULES   AND    FORMS: 

BOARD  OF  TRADE  AND   COURT  ORDERS: 

DEBTORS  ACTS,  1869,  1878  : 

RULES   AND   FORMS: 

BJLLS  OF  SALE  ACTS,  1878-1891,   Etc.,  Etc. 

Bv    EDWARD    T.   BALDWIN,   M.A.V 

-  OP  THE  JNNSI  TBMPLB^  BAKUSm-AT*LAW. 


''The  seven  editions  aimplir  record  the  constant  progress  of  case  growth  and  statute 
law.    It  is  a  remarkably  nseful  compendium*" — Law  7inus,  July  2D^  1895. 

*'  As  a  well-ananged  and  complete  collection  of  case  law  this  book  should  be  found  of 
greatuse.''—Zaw /<?«/•»«/,  July  20,  1895. 

"  Garefully  brought  down  to  date." — Solicitors*  Journal^  November  9,  1895. 

"  We  have  always  considered,  the  work  an  admirable  one,  and  the  present  edition  is 
quite  up  to  the  previous  high  standard  of  excellence.'  W^  know  of  no  better  book  on 
bankruptcy  for  the  practitioner's  library.^— X^zit;  Student^  J<mmoi,  August,  1895. 

"Practitioners  may,  we  feel  sure,  safely  rely  on  its  accuracy.  A  distinct  acquisition 
for  leference  purposes  to  the  shelf  of  any  practitioper." — Law  Nates,  1 

.1      ■    M. : J— pi ■    .  .  .  ,       ..  ,1  •  r   .  . ^— 

Second  Editioni  in  8vo,  price  a5J.»  doth, 
THE  PiaNCIPLES  OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

m    THE    OCCUPATION.  OF    COMPANIES.  . 
By   J.    H.    BALFOUR    BROWNE,       ' 

OP  THS  MIDDLE  TRMPUK,  K.C, 

And  D.  N,  McNAUGHTON,  of  the  Middle  Temple,  Barrister-at-Law. 

thattoch  ft  work  is  mnch  needed,  and  ym  are  »an 
that  all  those  who  w  im«resi»d  -in^  or  have  to  90 
with*  public  ladng,  will  find  it  of  jEreat  tervioe. 
MacD  credit  U  theiefore  due  to  Mr.  Browne  for  his 
ftbid  treatiie — a  work  which  ■  hii^  experience  as 
Hegfatnur  of  the  -Railway  Commiieioik  ^pecoliariy 
qwOified  1^  10  oadertoke.'*— X««r  Miaffiaim€, 

Digitized  by  VjOOQ IC 


"The  tables  and  spectmoi yalnations  which  are 
printed  in  an  appeacfix  ta  -thli  italaiae  wQl  be  of 
neat  servioei  to  the  parish  anthoritietj  and  to  the 
legal  practitionerft  who  may  have  to  deal  with  the 
ratins of  thosepToperties  which  ax«  in  the  occupa- 
tion of  Cbiapaueft,  and  we  congmsnlftte  Mr.  Browne 


on  the  prodoction  of  a  clear  and  concMe  book  of 
the  system  of  Company  Jtattng.  There  u  no  donbt 
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Sixth  Edition,  revised  and  enlarged,  Svo,  jof.  net. 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Maynb,  of  Lbe  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on 

Damages,'"  &c. 


*'  A  aew  worlcirom  the  pen  of  so  esttibCsked  an  anthodty  as  Mr.  Mayne  caaBot  ikQ  to  be  i 

the  legal  profession.  In  hu  present  volame  the  late  Officiating  Advocate-General  at  Madras  has  dimvD 
npon  the  stores  of  his  long  experience  in  Southern  India,  and  has  produced  a  work  of  value  alike  to  the 
practitioner  at  the  Indian  Bar,  or  at  home,  in  appeal  cases,  and  to  the  scientific  jurist. 

'*  To  all  who,  whfllher  is  practitioaerB  or  adswnisCrators.  or  as  students  of  the  saenoe  of  iurispradenot, 
desire  a  thoughtful  and  saaaestive  work  of  reference  on  Hindu  Law  and  Vsage,  we  heartily  : 
the  careful  perusal  of  Mr.  Maync's  valuable  treatise."— Zonr  MiiguMt'ns  and  Rtview. 


DUTCH     LAW. 

In  I  VoL,  8voj  price  4Qr.,  cIoth» 

THE   OPINIONS  OF  GROTIUS.   As  contained  in  the  Hollandsche 

Consultatien  en  Advijsen.  Collated*  translated,  and  annotated  by  D.  P.  di 
Bruyn,  B.A.,  LL.B.,  Ebden  £ssayitt  of  the  Universitv  of  the  Cape  of  Good 
Hope ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope, 
and  of  the  High  Court  of  the  South  African  Republic.  With  Facsimile  Portiait 
of  Mr.  Hugo  db  Groot. 

In  2  Vols.,  Royal  8vo,  price  90;.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Yokimes  by  C.  W.  Dtcxii;, 
Advocate.  Translated  from  the  ori^nal  Dutch  by  T.  G,  KoTzA,  IX.  B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  in  the  Edition  by  Drckbr  of  1780. 

*«*  Vol.  11.  can  be  had  separately,  price  50J. 

Second  Edition  in  preparation. 

THE  JUDICIAL  PRACTICE  OF  THE  COLONY  OF  THE  CAPE 


OP  GOOD  HOPE  AND  OP  SOUTH  AFRICA  GBNlRALLT.  With  suitable  . 
and  copious  Practical  Forms,  subjoined  to,  and  illustrating  the  Practice  of  the  j 
several  Subjects  treated  of.  By  C.  H.  Van  Zyl,  Attomey-at-Law,  Notary  ' 
Public,  and  Conveyancer,  etc.  etc. 

In  Crown  8vo,  price  31X.  (kU,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO  6E0TIU8,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keesel*s  Theses  and  Schorer's  Notes.    Translated  by  ' 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  I2mo,  price  151.  net^  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Beiiig  a  Cotamfenury  of  Hugo'Orotius*  Introduction  t6  Ptatch  Jurisptudenee^  and 
'  intended  to  supply  certain  deifects  th^ein,  and  to  determine  tome  ^f  the  mote 
celebrated  Controversies  on  the  Law  of  Holland.  By  p.  G.van  dbr  Kksskl, 
Advocate.'  Translated  by  C.  A.  LoKicNr,  Barrister-at-Law.  Second  Edxtioa. 
With  a  Biograplucal  Notice  of  the  Author  by  Professor  J.  Dk  Wal,  of  Leyden. 

In  8vo,  price  24J.  6d.  net,  or  rupees  18.50. 
NEW  AND  REVISED  EDITION  OF  AN  ENGLISH  TRANSLATION  OF 

VOETS  COMMENTARY  ON  THE  PANDECTS,  comprising  an  the 

titles  on  Purchase  and  Sale— Letting  and  Hiring— Mortgages— Evictions — 
Warranty— and  Allied  Subjects;  being  Lib.  XVUI.,  XIX.,  XX.,  XXL,  and 
Tit.  VIL  of  Lib.  XIII.  By  T.  Berwick,  oi  LinoQln's-Iim,  Banist«c-at-Law, 
Retiied  Jndge  of  thei  District  Court  of  Cc^ombo. 

-r ■■.... .......         —  ■  rjigitlTod  hy 
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Fifth  Edition.     In  8vo,  price  151. 

THE  POWERS,  DUTIES  AND  LIABILITIES  OF  EXECUTIVE 

OFFICBBS*  as  l)etween  these  Officers  and  the  Public.     By  A«  W.  Chastee, 
of  the  Middle  Temple,  Barrister-at-Law. 
"There  is  undoubtedly  room  for  a  IcnQ  treitbe  on  tHe  status  of  executive  officers,  and  Mr.  Chaster 
"       n  tne  s  *  *       "     ' 


lly  r 
AUe 


has  provided  much  valuable  material  on  tne  subject" — Law  JtmmoL 

In  8vo,  price  6<f.  neU 

LOCAL  LEGISLATURES.  A  Scheme  for  full  Legislative  Devolution 
for  the  United  Kingdom  on  Constitutional  lines,  being  a  Supplement  to  ''  Execu- 
tive Officers."    By  A.  W.  Chaster,  of  the  Middle  Temple,  Barrfster-at-Law. 

THE 

Bar   examination  3lnnual 

FOR    1894. 

(In  Continuation  of  the  Bar  Examination  Journal.) 
Price  3J. 

W.     D.     EDWARDS,    LL.B., 

OP  LINCOLN'S  INN,  BARRISTBB-AT-LAW. 

"  ■       '  ■ '  '  '  i 

In  8vo,  price  i8f.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS. IV.. v., 

YL,  Vn.,  Vni.,  IX.  &  X.  containing  the  Examination  Questions  and  Answers 
from  Easter  Term,' 18^8,  to  Hilary  Term,  1892,  with  List  of  Successful  Candidates 
at  each  examination,  I^otes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legis- 
lation of  importance  to  Students,  and  other  information. 

By  a.  D.  TYSSEN  and  W.   D.  EDWARDS,  Barristers-atLaw. 
In  8vo,  price  8j.,  cloth, 

SHORT   PRACTICAL  COMPANY   FORMS. 

By  T.  EtrsTACB  Suith,  of  the  Inner  Temple  and  Lhicoln's  Inn>  Barrister-at-Law, 
Author  of  '*  A  Summary  of  the  Law  of  Companies,"  etc.,  assisted  by  Roland  E. 
Vadghan  WfLLiAM*,  of  the  Inner  Temple,  Barrister-at-l!aw. 

REVIEW. 
"  Thb  coUectioa  of  CompaDy  Forms  ahould  certainly  prove  of  tervit^  to  secrciarieB,  directors,  and 
others  interested  in  the  practical  working  of  compaoks.     .  .  «  The  forms  themselves  are  sbctttandto 
the  point.*' — Ltnu  Times. 

Seventh  Edition.     In  8vo,  price  8ju  cloth, 

A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    T.    BVSTACE  ;  SMITH; 

OP  THS  INNBR  TBMPLB,   BARMSTBB-AT^LAW 

''These  pages  give,  in  the  word!  of  t)ie . Preface, 
'  as  briefly  and  concisely  as  possible  a  aeneral 
view  both  of  the  principles  and  practice  of  -the  law 
afliecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  dted  ;  bat  in  no  case 
IS  the  very  iangoage  of  the^  statutes  copied.  The 
Isho       '     " 


*^The  author  oft  this  handbook  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  stich  a  work  as  that  before 
us,  wherein  could  be  found. the  main  principles  of 
law  relating  to' loint-stock  companies  .  .  .  Law 
students  may  well  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the.pains-af  giving  his  authprity  for 
all  his  statements  dt  the  law  ^  of  practk:^,;as  applied . 
to  joirit-stock  company  business  usually  transacted 
in  solicitors'  chambers^  la  (act,  Mr.  Smith  has 
by  his  little  book  'offered  a  fresh  inducement  to 
students  to  make  themselves— at  all  events,  10  some 
extent-acquainted  with  company  law  as  a^parat« 
branch  of  itudy."— X-fc»  Timttt* 


plan  is  good,  and  shows  both  grasp  and  n«atnest, 
^nd,  bothramongstttiidei|t»  andiayttieki,  Mr.  Smith's 
book  OHght  to  meet  a  iready  sale.  -^Zow  Jcwnal, 
•  "The  book  is  oae  froni  whica  ^e  biive  derived 
a  lar^e  amount  of  valuable  innSrmation,  and  we  can 
bearnly  aod  (kmfdeAtiousIy  rec^ntmend-  It  to  our 
.  ttsiAvrC—OxJ^d  and  Ci^mMiit^UruUrgrf' 
dHAUiy^^umoL  Digitized  by  LiOOgle 


40  STEVENS  dr-   BAYNES,  BELL    YARD^    TEMPLE   BAR. 

In  8vo,  Sixth  Edition,  price  ^r.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS; 

1870,  1874,  z88a  and  1884, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  op  the  Acts 
relating  to  married  women. 

Bj  Archibald  Brown,  M.A.,  Edinbargh  and  Oxon.,  and  the  Middle  Tenpic, 
Barrister*at-Law.  Beiif  the  Sixth  Edition  of  The  Married  Women's  Propeny 
Acts.  By  the  late  J.  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's  Inn,  Bamstci- 
at-Law. 

^  "  Upon  the  whole,  we  ajre  of  opinion  that  this  \A  the  beit  work  apon  the  rabject  whadi  has  been  taaed 
siaoe  the  paning  of  the  reocnt  Act.  Its  position  as  a  well-established  manual  of  adcnowledged  worth  nwi 
it  at  staniag  % oonriil is^hle  advantage  over  new  books^  and  this  adimntage  h*  been  «eU  maiabuned  by 
the  inteBigent  tieatmeitt  of  the  Editor."— f^/rV/tfr?  Jaumml. 

"The  notes  are  full,  but  anything  rather  than  tedwus  reading,  and  the  law  contained  in  them  b  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copions  index,  pnctically  a 
tnnimary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  xtadk  is  woftky 
<^^X«.^'-L^M^^. ^ 

In  8vo,  price  iftf.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

SECOND  EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocats 
of  the  Scotch  Bar. 

In  crown  8vo,  5/.  net,  doth. 

THE    LAW    AND    CUSTOMS    RELATING     TO 

GLOVES  !  Being  an  Exposition  Historically  viewed  of  Ancient  Laws,  CnstoiBs, 
and  Uses  in  respect  of  Gloves  and  of  the  Symbolism  of  the  Hand  and  Glove  in 
Judicial  Proceedings.  With  Illustrations.  By  J.  W.  Norton-Kyshe,  of  Lin- 
coln's Inn,  Esq.,  Barrister-at-Law. 

In  8vo,  price  lOf.  6^.  mi, 

THE  LAW  AND  PRIVILEGES  RELATING  TO 
THE  ATTORNEY-GENERAL  AND  SOLICITOR-GENERAL 

OF  ENGLAND,  with  a  History  from  the  Earliest  Periods,  and  a  Series  ol 
K^'s  Attorneys  and  Attorneys  and  SoUdtors-Gencral  from  the  rewn  o{ 
Henry  III.  to  the  60th  of  Victoria.  By  J.  W.  Norton-KTshs,  of  Lmoofaii 
Inn,  carrister-at-Law. 

BIBLIOTHECA    LEQUM. 


Ilk  usio(neaiay  500  Images),  price ;u.,  Cbth, 

A  CATALOGUE  OF  LAW  BOOKS.  i«iudi««  .u  the  Repcm 

in  the  various  Courts  of  England,  Scotland,  and  Irdand ;  with  a  Supplement  to 
December^  1899^  By  Henry  G.  Stevens  and  Robbet  W.  Haymbs,  Law 
Publishers. 

In  small  4to,  price  2j.,  cloth,  beautifully  printed,  with  a  large  maigin,  for  the 
special  use  of  Librarians* 

A  CATALOGUE  OF  THE  REPORTS  IN  THE 
VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND,    arranged  both  in  alfsa- 

BBTICAL    &•    CHRONOLOGICAL  ORDER.    By  Sxwuxa   k  Havmbs. 


STEVENS   ^   ffAYNES,    BELL    YARD,    TEMPLE   BAR.  41 

Second  Edition,  much  enlarged,  in  8vo,  price  20x.,  cloth, 

CHAPTERS  ON  THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  are  appended  Topical  Indexes  of  Casbs  dbcidbd  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of 
Cases  relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on 
Appeal  from  the  Colonies. 

By    CHARLES    JAMES    TARRING.  M.A., 

ASSISTANT    JUOGB    OP    M.B.M.    SUPRBMB    CONSULAR    COURT,    CONST ANTINOPLS,    AND    H.M.'S    CONSUL; 
AUTHOR  OF   "BRITISH  CONSULAR  JURISDICTION   IN  THB  BAST,"  "A  TURKISH  GRAMMAR,"  BTC. 

CONTENTS. 
Table  of  Cases  Cited. 


Table  of  Statutes  Cited. 

Introductory.— Definition  of  a  Colony. 
Chapter  I.^Tha  laws  to  which  the  Cotoaics  are 
subject. 
Section  x.— In  newly-diacovered  countries. 
Section  a. — In  conquered  or  ceded  countries. 
Section  3.— Generally. 
Chapter  Il.~  The  Executive. 
Section  x.— The  Governor. 

A. — Nature   oC  his    office,    power,    and 

duties. 
B. — Liability  to  answer  for  his  acts. 
I.-Civilly. 

X.  a. — In  the  courts  of  his  Govern- 
ment. 
b. — In  the  Bnglish  courts. 
3.— For  what  causes  of  action. 
II.— Criminally. 
Section  a.— The  Executive  Council. 
Chapter  III.— The  Legislative  Power. 
Section  x. — Classification  of  Colonies. 
Section  s. — Colonies  with  responsible  go  vera* 

ment. 
Section  3.-^-Pxivileges  sad  powers  of  colonial 
Legislative  Ajsemfalies. 


Chapter  IV.^The  Judiciary  and  the  Bar. 
Chapter  V.— Appeals  from  the  Colonies. 
Chapter  VI.— Imperial    Statutes  relating  to   the 
Colonies. 
Section  x.— Imperial  Statutes  relating  to  the 

Colonies  in  general. 
Section  8.— Subjecu  of  Imperial  Legislation 
relating    to    the    Colonies  in 
general. 
Section  3.— lmi>erial  Statutes  relating  to  par- 
ticular Colonies. 

Topical  Index  of  Cases  decided  in  the  Privy 
Council  on  appeal  from  the  Colonies,  the 
Channel  Islands,  and  the  Isle  of  Man. 

Index  of  tome  Topics  of  English  Law  dealt  with 
in  the  Cases. 

Topical  Index  of  Cases  relating  to  the  Colonies 
decided  in  the  English  Courts  otherwise  than  on 
appeal  from  the  Colonies. 

Index  of  Names  of  Cases. 

Appendix  I. 
Gbnbral  Inpbx. 


In  8vo,  price  lor.,  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  GROWN  OFFICE. 

COMPRISING  A  COLLECTION  OF 

BILLS  OF  COSTS   IN  THE  VARIOUS  MAHERS  TAXABLE   IN  THAT  OFFICE; 

INCLUDING 

COSTS    UPON   THE   PROSECUTION    OF    FRAUDULENT    BANKRUPTS, 
AND  ON  APPEALS  FROM  INFERIOR  COURTS  ; 

TOGSTHBR  WITH 

A    TABLE    OF  COURT   FEES, 

AND  A  SCALE  OF  COSTS  USUALLY  ALLOWED  TO  SOLICITORS.  ON  THE  TAXATION 

OF  COSTS  ON  THE  CROWN  SIDE  OF  THE  QUEEN'S    BENCH    DIVISION 

OF  THE   HIGH   COURT   OF  JUSTICE. 

By    FREDK.    H.    SHORT, 

CMISF  CI.BRK  IN  THB  CROWN  OrPlCB. 

"Thb  U  decidedly  a  nsefiil  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  Utter  name  that  of  *  Solicitor'  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  Country  soliciton  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Crown  Office.  The  'general 
observations '  constitute  a  useful  feature  in  this  manual.  ">-Zattf  Times. 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  retiders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitionen  Mr.  Short  gives,  in  the  6r8t 
place,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Q-own  Office  and  thexf 
bills  of  costs  in  various  matters.    These  are  well  arranged  and  clearly  printed. "~.S'<i/iW/9rj'  Jvtirrtnl.^QX^ 


42  STEVENS    6*    HAYNES,    BELL    YARD,    TEMPLE   BAR, 

Just  Published,  in  8vo,  price  ^s.  6d.,  cloih, 

BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST, 

WITH   TOPICAL   INDICES  OF  CASES  ON  APPEAL  FROM,  AND 
RELATING   TO,  CONSULAR  COURTS   AND   CONSULS; 

Also  a  CoUection  of  Statutes  conoeming  Consuls. 
By  C  J.  TARiRING,   M.A., 

CHIEF  JDSTICB  09  GKBNADA. 


Second  Edition,  in  one  ¥olume,  8vo,  price  idr.,  cloth, 
A    CONCISE   TREATISE   ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTM 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 
and  to  the  French  Code,  and  a  Copious  Indeib 

By    HENRY    THOMAS    BANNING,    M.A., 

OP  THE  INNBK  TSMPLB,    BAKRISTCB'AT-LAW. 

"The  work  is  dactdodlv  TftlaaUe."— Z«w  TimtM, 

"Mr.  Banning  has  adhered  to  the  plan  ofprintins  the  Acts  in  an  appendix,  and  makiiy  his  booki 
cimning  treatise  on  the  caae'law  thereon,  loe  cases  have  evidently  been  investigated  with  care  0^ 
digested  with  clearness  and  iotellecuiality." — Imuv  Journal, 

In  Svo,  price  ix.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

En^racing  more  particularly  an  Enunciation  and  Analysis  0/  tht  Principits  0/ Law  a 
applicable  to  Criminals  of  the  Highest  Degree  of  Guilt. 

By     WALTER     ARTHUR    COPINGER. 

OP  THB  MIDDLS  TBMPLB,   ESQ.,   BARRISTBK'AT>LAW. 

In  8to,  price  7^.  6^,  cloth, 

THE  LAW  AS  TO  THE  APPOINTMENT  OF  NEW  TRUSTEED 

WITH  APPENDICES  CONTAINING  FORMS  AND  PRECEDENTS  AND  MATERIAL 
SECTIONS  QF  THE  TRUSTEE  ACT,   1893,  AND  THE  LUNACY  ACTS.    1890  AND  i3oi 

By  J.  M.  EASTON,  of  the  Inner  Temple,  Barrister-at-Law. 

"...  Mr.  Easton  has  devoted  great  ability  and  learning  to  a  treatise  oiv  this  one  subject,  «nd  saved 
all  who  may  in  future  be  wise  enough  to  consult  hU  work  the  labour  of  searching  through  many  other  loon 
ponderous  tomes  for  what  they  will  most  likely  find  here  more  fully  considered.  Mr.  Easlon  has  not  osi. 
carefully  examined  the  cases  to  discover  and  expound  what  has  been  decided,  but  he  has  shown  grcd! 
ingenuity  in  imagining  what  diffiatlties  may  arise,  and  sagacity  in  applying  principles  to  their  soluti<x 
The  book  is  very  complete,  and  contains  some  useful  precedents,  and  the  material  sections  of  the  Trvstei 
Actt  i8g3,  and  the  Lunacy  Acta,  1890  and  1891."— Z.a«f  Magazin*  ami  Rtvitm, 

"  Into  one  compact  volume  the  author  has  collected  the  whole  of  the  information  on  this  subject  .  . 
and  thoae  who  require  information  on  this  subject  will  find  Mr.  Easton's  book  a  valuable  aid." — 

Lanv  TimuA 

"  This  is  a  useful  book  on  an  important  subject,  the  law  of  which — though  often  supposed  to  be  simple- 
is  in  reality  full  of  pitfalls.  .  .  .  Mr.  Easton  has  done  his  work  well,  and  his  treatment  of  his  subject  t 
practically  exhaustive."— ^mv  JoumaL 

"  Mr.  Saston  has  turned  out  a  treatise  of  extreme  practical  utility,  well  arranged,  exhatustive  aa 
reliable."-~^a/»n/<(sj'  Revinu, 


Google- 
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Seoond  Edition,  in  8vo,  price  15/.,  cloth j 

mm  GABBS  aod  OPINIONS  on  fflTERNilTIONAL  LAI 

.     .    COLLECTED   AND   DIGESTED    FROM 

ENQLISH  JOiti    FQHEIBH    REPORTSy   OFFICIAL    DOCUMENTS, 
PARLIAMENTARY  PAPERS,  and  other  Sources. 

rVith  NOTES  and  EXCURSUS,  Containing  the  Views  of  the  Text- Writers  on 
the  Topics  referred  to,  together  with  Supplementary  Cases,  Treaties,  and  Statutes ; 
and  Embodying  an  Account  of  some  of  the  more  important  International  Trans- 
actions and  Controversies. 

By  PITT    COBBETT,   M.A.,   D.C.L, 

OP  gray's  inn,   BARRISTBK-AT-LAW,    PR0PBS50R  OP  LAW,   UNIVBRSITV  OF  STDKBV,   N.S.W. 

**The  book  b  well  arranged,  the  materials  well  "The  notes  are   concisely  written   and    trust- 

elected,  and  the  Co«m«iu  to  the  point.    Much  i  "^o^^V-  •  •  •  •  P«  '«?<>"  "^"VT*  *^C!S.'^!r* ! 

^11  K.  r      .1  •          11            •      !-•  C^  I- ..     J.  I  «reat  deal  on  the  subject,  and   the    book    as   a 

inll  be  found  in  small  space  in  this  book /'-iitfw  •hoi^  seems  a  convenient  introduction  to  ftiHeraad 

'ourfuU.  I  more  systematic  works."— ^jc/^^n/ ^a^«(w«. 

Second  Edition,  in  royal  8vo.     1 100  pages,  price  451.,  cloth, 

STORY'S    COMMENTARIES    ON    EQUITY 
JURISPRUDENCE. 

Setond  JEftglish  Edition^  from  the  Tivelfth  American  AdiHon, 
By  W.  E.  GRIGSBY,  LL.D.  (Lond.),  D.C.L.  (Oxon.), 

AND  OP  THE  INNER  TEMPLE,   BARRISTER-AT-LAW. 

has   been   rendered  more  perfect   by   additional 
indices^"— X^Nv  Tinut, 


"  II  is  high  lesttmony  to  the  repatation  of  Story, 
nd  to  the  editorship  of  Dr,  Oriesby,  that  another 
ditton  should  have  been  cidled  wt.  .  .  .  The  Work 

Second  Edition,  in  8vo,  price  &r.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876. 

K  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.     With  the  Decided 
Cases,   and  an  Appendix  containing  Judgments  and   Orders.     By  W.  Gregory 
Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 
' '  Tliis  is  a  very  good  manual— practical,  clearly   >    has  carefully  brought  together  the  cases,  and  dis- 


written,  and  complete.  The  subject  lends  itseU 
brell  to  the  mode  of  treatment  adopted  by  Mr. 
Valker,  and  in  his  notes  to  the  various  sections  he 


cussed  the  difficulties  arising  upon  the  language  of 


the  different  provisions." — Solicitors'  J iturnal. 


Slog  V 
—Sol 


Second  Edition,  in  8vo,  price  22j.,  cloth, 
A   TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.A., 

OF  LINCOLN'S  INN,   BARRtSTBR-AT-LAW,   AND   FELLOW  OF  CHRIST'S  COLLBGB»  CAMBRIDGE. 

SECOND   EDITION,     By  E.  J.  Elgood,  B.C.L*,  M,A.,  of  Lincoln's  Inn, 

Barrister-tfit-Law. 


"  Mr.  Simpson's  book  comprises  the  whole  of  the 
iw  relating  to  infants,  both  as  regards  their  pcr- 
oris  and  their  property,  and  we  have  not  observed 
ny  very  important  omissions.  The  author  has 
vidently  expended  much  trouble  and  care  upon 
>is  work,  and  has  brought  together,  in  a  concise 
Ad  convenient  form,  the  law  upon  the  subiect  down 
0  the  present  time." — SoUcitors*  yourjuiL 

*' Its  law  is  unimpeachable.  We  have  detected 
to  errors,  and  whilst  the  work  might  have  been 
[one  more  scientifically,  it  is,  beyond  all  question, 
.  compendium  of  sound  legal  principles.  — Law 
Times. 

"  Mr.  Simpson  has  arranged  the  whole  of  the  Law 
elating  to  Infants  with  much  fulneiu  of  detail,  and 


I    yet  in  comparatively  little  space.    The  result  is 

I    due  mainly  to  the  businesslike  condensation  of  his 

;   style.     Fulness,  however,  has  by  no  means  been 

I    sacrificed  to  brevity,  and,  so  far  as  we  have  been 

able  to  test  it,  the  work  omits  no  point  of  any  im- 

I    portance,  from  the  earliest  cases  to  the  last.     In 

the  essential  qualities  of  clearness,  completeness, 

and  orderly  arrangement  it  leaves  nothing  to  be 

desired. 

"  Lawyers  in  doubt  on  any  point  of  ]aw  or  prac* 
tice  will  nnd  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  slic^^s^." 
—Larjj  MagaziKe^  February,  1876.  JjOOv 


u 
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•        In  one  volume,  roy&l  8vo,  1877,  Vocm  jOf.,  doth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM    JOYCE, 

OP    Lincoln's    inn,    bakkistbr-at-law. 


"Mr.  Joyce,  vhoie  learned  and  exkausttve  work  on  'Tbe  Lav  aad  Pracdoe  of  Ituvnctue^ 
gained  rach  a  deservedly  high  repatation  in  the  Profession,  now  brings  out  a  valuable  compuMB  w 
on  the  '  Doctrines  and  Principles '  ot  this  important  branch  of  the  Law.    In  the  present  work  uk  u«  b 


and'wiFh  the  conscientious  carefulness  that  misht  be  expected  Xrom  him.  tlUs  work  cannot  fail  topoe^ 
the  greatest  assistance  alike  to  the  Student— who  wants  to  grasp  prindples  fireed  from  their  »1*?JJ 
bent  deuils— and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  poinu  of  doctrine  sm»  " 
oppressive  details  of  professional  work.**— Zotv  MagaMiu4  amd  Rtainv. 


BY    THE   SAME   AUTHOR, 


In  two  volumes,  rcyal  8vo,  1872,  price  7CXf.,  cloth, 

THE  UW  &  PRAGTIGE  OF  INJUNGTIOI 

KM  BRACING 

ALL    THE    SUBJECTS    IN    WHICH    COURTS    OF    EQUITY 
AND    COMMON    LAW    HAVE    JURISDIOTION. 

By     WILLIAM     JOYCE, 

OF     LINCOLN'S     INN,     BARRISTBK'AT-LAW. 


BXVnDWB. 


*'  A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts^  cannot  fail  to  oe  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  beine This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 

of  it We  have  to  congratulate   the   pro- 

fesuoo  on  this  new  acquisitlMi  to  a  digest  of  the 
law,  and  the  author  on  his  production  (x  a  work  of 
permanent  utility  and  fame." — Law  Magaxlnt 
and  Revitw. 

"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  ixpotitiam,  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  vaiuabU  and 
technical  matter  nowhere  eUe  collected. 

*'  This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  ^^anting  injunctions,  j^ ' 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  willbe  found  of  incwcd 
value.  We  know  of  no  book  a«i  suitable  to  suppler  a  knowledge  of  the  law  of  injunctions  to  oor  cofl 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  Indispensable  to  members  of  the  Comxnoo  1 
and  Equliv  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  byii 
index.  Hus  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  lake  its  5 
as  a  standiu-d  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  1^^ '1 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishen,  as  Msaa^'  ' 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  heaxy^ntuulaLaw  7<f*'*! 

Google — ^ 


'*  From  these  remarks  it  will  be  sdidf^^ 
ceived  what  elaborate  and  painstaking  iiKes^' 
well  as  legal  knowledge  and  ability  bf  ^ 
necessary  in  the  compilation  of  Mr.  Joy«  *^ 
No  labour  has  been  spared  to  save  the  .P***^ 
labour,  and  no  research  has  been  omittea  ^ 
could  tend  towards  the  elucidation  and  ezes^ 
cation  of  the  genera)  principles  of  the  I^* ' 
Practice  of  Injunctions.  — Lmw  yowwel 

"  He  does  not  attempt  to  n>  an  inch  ^V^^ 
for  which  he  has  express  wmteo  authoritj-:  ^ 
lows  the  cases  to  speak,  and  does  not  speak  fi»  ^ 

"The  work  is  something  more  than  a  ntaa* 
the  Law  of  Iigunctioiis.  It  gives  ns  the  S^ 
law  on  almost  every  subject  to  which  the  (vp^ 
injunction  is  applicable.  Not  only  £°8^ 
American  decisions  are  cited,  the  >Lg8reg>^^ 
l>«in8  3t5w>>  luid  the  statutes  dted  160,  vhibt 
index  is,  we  think,  the  most  elaborate  «e  ba^ 
seen— occup^^ng  nearly  900  pages.  The  «<3ci 
probably  entirely  exhaustive.'  —Lam  TifUi. 
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Third  EUlition,  in  8vo,  price  aof.,  cloth, 
A   TREATISE    UPON 

THE   LAW   OF   EXTRADITION, 

WITH  THE  CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 
ENGLAND   AND    FOREIGN  NATIONS, 

AND     THE     CASES     DECIDED     THEREON. 
By    Sir    EDWARD    CLARKE, 

or  lincolh's  ihk,  k.c. 

' '  Mr.  Clarke'ft  accurate  and  sensible  book  is  the  |  wants  to  learn  the  principles  and  practice  of  the 

best  authority  to  which  the  Eagltsh  reader  CAn  ^  la#  of  axtraditiop  will  be  greatly  helped  by  Mr. 

turn  upon  the  subject  of  Extradition." — Saturday  Clarke.     Lawyers  who  have  extradition  business 

Rtvuw.                                                      ^  '  will  find  this  volume  ^nexcelleni  book  of  reference. 

"The  opinion  we  expressed  of  the  merits  of  this  Magistrates  who  have  to  administer  the  extradition 

work  when  it  first  appeatod  has  been  fully  justified  |  law  will  be  greatly  assisted  by  a  careful  perusal  oi 

by  the  reputation  it  nas  gained.     It  is  seldom  we  *  Clarke  upon  Extradition.'    This  may  be  called  a 

come  across  a  boc^  possessing  so  mu€h  interest  to  '  warny  conunendation,  but  those  who  have  read  the 


the  eeneralreaderaod  at  the  same  time  furnishing  so  Dook  will  not  say  it  is  unmerited."— Z^sw  JounuU 

useml  a  guide  to  the  lawyer.  "~5'tf/A:tV^«'/M«r««/.  i  Trb  Tihbs  of  September  7,   1874,  in  a  long 

"The  appearance  of  a  second  edition  of  this  |  article  upon    'Extradition  Treaties,"  makes  con- 

treatise  does  not  surprise  ms.    It  is  a  useful  book,  '  stdenble  use  of  this  work  and  writes  of  it  as  "  Mr. 

well  arranged  and  well  written.    A  student  who  I  Claret's  uu/ul  lYork  on  Extradition." 

In  &V0,  price  3J.  6d,,  cloth, 

TABLES     OF     STAMP     DUTIES 

FROM    1815    TO    1878. 
By    WALTER    ARTHUR    COPINGER, 

or    THB    MIDDLB    TEMPLE,   ESQUIRE,   BARRISTER-AT-LAW :     AUTHOR    OF   "  THE  LAW    OF    COPYRIGHT    IN 
WORKS  or  LITERATURE  AND  ART,"  "  INDEX  TO  PRECEDENTS  IN  CONVEYANCING,"  "tITLF  DEEDS,"  &C 


"  We  think  this  litUe  book  ought  to  find  its  wsy 
into  a  good  many  chambers  and  offices."— ^ftf/i- 
citcrs"  ^tmmal. 

*■  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  abd  wefl-aarmnged  information, 
should  find  a  plaoa  io  every.  Solidtor's  office.  It  is 
of  e^ecial  vahw  whea  examiiuog  the  abstract  of  a 


large  number  of  old  title-deeds."— Z«w  Timtt. 

"  HU  Tables  ii/^Stam/  Duii€$,/rom  1815  ^  1878, 
have  already  been  tested  in  Chambers,  and  beuig 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring  great  care."^Z«flcr  Magaaint  and  Rivitw. 


In  one  volume,  8vo,  price  141*,  cloth, 

TITLE     DEEDS: 

THEIR  CUSTODY.  INSPECTION,  AND  PRODUCTION,  AT  LAW,  IN 
EQUITY.  AND  IN  MATTERS  OF  CONVEYANCING, 

Includi^  Coveoants  for  the  Pcoductionof  Deeds  and  Attested  Copies ;  widi  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  *«•  &c.  8tc.  By  Walter 
A^THUA  COPINGBR,  of  the  Middle  Temple,  Barristor^t-Law  ;  Axithor  of  "  The 
Law  of -Copyright "  and  :*'  Index  to  Precedents  in  Conveyancing.  •' 

here.  Mr.  Copinger  has  supplied  a  much-felt  Swint, 
by  the  cora^tkm  of  this  volume.  We  have  not 
spacQ  to«o  loto  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  his  volume 


"The  literary  execudon  of  the  work  is  good 
enough  to  invito  quotation*  but  the  Toloffle  is  not 
large,  and  we  content  ourselves  with  reoommcoding 
it  to  the  profession,"— Z<«w  Times. 

'*  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer:  mad  this  is^at  we  have 


to'our  readers."— Zottf  y<mmai. 


Third  Edition,  in  8vo,  considerably  enlarged,  price  36/.,  cloth, 

THE   LAW  OF    COPYRIGHT 

In  Works  of  Literature  and  Art;  iqcluding  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto,  and 
References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 
"  Mr.  Copinger's  book  is  ytxy  oonpceheDsive, 

dealins  with  every  branch  of  his  subject,  and  even 

extencOng  to  copyright  in  foreign  countries.    So  Car 

(Ls  we  have  exammed,  we  have  foupd  all  the  recent 

authorities  noted  xcp  #ith  scrupolons  care,  and 

there   is  an   unusually  good  index:    Hie*  are 


merits  which  wilt,  doobttess,  Jead  to  the  pladng  of 
this  editioo  on  the  sfaehres  of  the  members  of  the 
profession  whose  business  is  concerned  with  copy- 
risht ;  and  deservedly,  for  the  book  is  one  of  con- 
iriderable  va\vut."-^0/ictiars'  Journal. 
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46  STEVENS  <&•   HAYNES,    BELL    YARD,    TEMPLE    BAR, 

Third  Edidon,  in  One  large  Vohime,  8vo,  price  32/.,  doth, 

A  MAGISTERIAL  AND  POUGE  GUM: 

BEING    THE     LAW 

KBLATINC  TO   THB 

PROCEDURE,  JURISDICTION,  AK1>  DUTIES  of  MAGISTRATES 
AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an   Introduction  showing^  the  General  Procedure  before  Magistxitei 
both  in  Indictable  and  Sumniaxy  Matters. 

By  HENRY  C   GREENWOOD, 

STIfKNDIAKV  MAGfSTBATB  rOK  THB  DISTKICT  OP  THE  tTArVOBDSfllU  >01 1  MU«8  ;  AJVD 

TEMPLE  CHEVALIER   MARTIN, 

CHIBP  CXKRK  TO  THB  MAGISTKATBS  AT  LAMBBTH  FOUCB  OOUST,  LONDON  ; 
AUTHOR  OP  "THB  LAW  OP  MAIMTBNAMCB  AMD  DBSBKTtON,?  "  THB  NBW  POKMVLIST/'  BTC 

7Mrd£dUi4nt.    Induding  the  Skssion  S^^  53  Vict.,  and  the  Casks  DtciUEDiaic 
Superior  Courts  to  the  End  op  the  Year  1889,  rtvised  and  enlarged. 

Bt   TEMPLE    CHEVALIER   MARTIN. 


"A  second  editkni  has  appeared  of  Messrs.  Greenwood  and  Martin's  valoaibiea^: 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  ob 
care  to  include  in  their  Libraries."— 5fl/Kr^fly  Review. 

' '  Hence  it  is  that  we  rarely  light  upon  a  work  which  ooramaads  our  oonfidenoe;.  not  mee' 
by  its  research,  but  also  by  iu  grasp  of  the  subject  of  which  it  treats.  The  vohnne  beftiR  ^ 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  oe  this  accoont  that  the  pM&t  &mvr' 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  has  been  spared  br  s 
authors  to  render  it  a  thoroughly  efficient  and  trustworthy  guide.  **— £aw  JourmtU. 

''Magistrates  will  find  a  valm|ble  handbook  )n  Mesars.  Gfqenwood  and  Msnns 
'  Magistenal  and  Poliee  Quide."'of  \»hich  a  fresh  Edition  has  just  ^een  publisbed."— A 
Times. 

"  A  very  valuable  introduction.treating  of  proceedings  before  Magtstrates.and  largely  of  ib( 
Summary  Jurisdiction  Act,  is  in  Itself  a  treatise  which  will  repay  perusal.  We  expressaSoc 
high  opinion  of  the  Guide  when  it  fitst  appeared,  and  the  favourable  imptmAm  then  prodnes 
is  increased  by  our  examination  of  this  Seooiid  Edition." — Lam  Times, 

**  For  thelbrm  of  the  woric  we  have  nothing  but  commendation.  We  may  say  we  ^ 
here  our  ideal  law  book.  It  auiy  be  said  to  omit  nothing  which  it  ought  to  ooataia'- 
Law  Times. 

"  This  handsome  volume  aims  at  presenting  a  oomprefaensive  magisterial  faandbod 
for  the  whole  of  England.  The  mode  of  anangement  seems  to  us  excellent,  and  is  «n 
carried  cmL'^Soiieiiars*  yemrnal. 

"  The  Afagisteriai  and  Police  Guidei  by  Mr.  Henry  Greenwood  aaid  Mr.  Ttaa^ 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  *. 
in  completeness  and  accuracy.  //  wgitt  $9hein4ke  Aands  of  ail  saAa,  a  smagisirates  - 
otherwise^  have  authority  in  matters  of^poRce,"— Daily  News.  ^ 

'  *  This  work  ^  eminently  ^aetital,  andsmfplies  a  rmi  wanf,  ItfkMv  eaeel  camiai 
stales  Ike  law  on  all  paints  upen  which  Mdgutrates  are  called  upon  Ic  qdjudiceUe,  sys^ 
maticalky  arranged,  seas  to  be  edsy  of  reference.  It  ou^i  to  find  a  pUtce  &n  etfepy  Jnstid 
iable,  and  we  cannot  but  think  thai  itt  Ustfulness  will  speedily  ensure  for  it  as  forge  a  tfi 
as  its  merits  deseroeJ'^-^Midland  Cmnties  Herald. 

"  The  exoeedtngW  arduous  task  of  collecting  together  ail  the  enactmenu  on  the  subiec 
has  been  ablv  and  efficiently  performed,  and  the  arrangement  ^s  so  methodical  and  precis 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment,  it  is  wondeit: 
what  a  msAS  of  information  is  comprised  in  so  comparatively  small  aspaOe.  We  have  mod 
pleasure  in  reoommendhig  the  volume  not  only  to  our  professional,  but  also  to  ce 
general  readers;  nothing  cah  be  more  useful  to  the  pnbhc  than  an  acqxialntance  with  th 
outlines  of  raagistierial  jurisdiction  and  procedure." — Sheffield  Post, 
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Now  leadj,  Second  Edition,  in  8to,  price  2Ij.,  cloth. 
THE  LAW  RELATING  TO  THE 

ADMINISTRATION  OF  CHARITIES, 

FNDBR  THE  CHARITABLE  TRUSTS  ACTS,  1853-1894,  LOCAL 
QOVERNMBNT  ACT,  1894,  AND  LONDON  GOVERNMENT 
ACT,  X899. 

By  THOMAS  BOURCHIER-CHILCOTT, 

or  THB  MIDDLE  TBMPLB,  BAHRISTEK-AT-LAW. 

"  This  book  should  be  of  great  use  to  all  concerned  in  the  administration  of  charities.  We  fMUticnlarly 
icommend  it  to  the  notice  of  members  of  Parish  Councils."— ^Mv/M(r«A/. 

*'  This  is  a  careful  edition  of  the  principal  statutes.  .  .  .  The  book  contains  all  that  is  ordinarily  needed 
n  cniestions  of  cbaritjr  tuiministration.*'— £««t;  Magazine  ami  Review. 

"Mr.  Bourchier-Okilcott's  work  should  be  useful  to  the  Profession.  .  .  .  The  notes  on  tales  and  leases 
r  charity  lands  are  snodnct,  to  the  point  and  up  to  date,  and  will  be  a  safe  cmde  to  the  pmctitioner  on 
lat  rather  difficult  subject.    The  appoinUneat  of  new  trustees  is  also  dealt  with  reiy  fully.  "*-^mv  Timet. 

In  one  thick  volume,  8vo,  price  321.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  pie  end  of  the 
yeax  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons ; 
and  a  copious  Index.  By  Henry  Godkfroi,  of  Lincoln's  Inn,  and  John 
Shortt,  ofthe  Middle  Temple,  Barristers-at-Law. 

In  a  handy  volume,  crown  8vo,  1870,  price  icxf.  6</.,  cloth, 

THE  LAW  OF  SALVAGE, 

is  administered  in  the.  High  Court  of  Admiralty  and  the  County  Conrts;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containmg  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
JoNBS,  of  Gray's  Inn,  Barrister-ai-Law. 

In  ciown  8vo,  price  4J.,  cloth, 
A   HANDBOOK  OF  THE 

LAW  OF  PARLIAMENTARY  REGISTRATION. 

WITH   AN    APPBNDIX   OF  STATUTES   AND   PULL    INDEX* 

:        By  J.  R.  SEAGER,  Registration  Agent. 

Second  Editipa,  in  One  VoL,  8vo,  price  I2j.,  c^th, 

k  COMPENDIUM   OF  ROMAN   LAW, 

i'ouNDED  ON  THtf  INSTITUTES  OF  JUSTINIAN ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in.  the  Words  of  the  Principal  Authorities.  Secolid  Edition,  ^y 
Gordon  Campbbix,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford;  M.A.,  LL..p.,  Trinity  College,  Cambridge;  Author  of  '*An  Analysis  of 
Austin's  Jurisprudence^  or  the  Philosophy  of  Positive  Law." 

In  8vo,  price  ys,  6</.,  cloth, 

TITLES  TO  MINES  m  THE  UNITES  STATES, 

WITH  THB  STATUTES  AND  REFERENCES  TO  THB  DECISIONS 
9^.  tHB    COURTS    RELATING    THERETO. 

By'W.  a.   HARRIS,   B.A.   Oxon., 

OF  UMCetW't  tNWi  BASKKTBR'AT-LAW  ;  AND  OP  TUB  AMEXICAtt*  BAIL ' 
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